Unofficial translation

SUPREME COMMERCIAL COURT

OF THE RUSSIAN FEDERATION

RESOLUTION

Presidium of the Supreme Commercial Court 

of the Russian Federation
№ 6547/10
Moscow









5 October 2010

Presidium of the Supreme Commercial Court of the Russian Federation composed of:

President – Chairman of the Supreme Commercial Court of the Russian Federation A.A. Ivanov

members of the Presidium: S.M. Amosov, T.K. Andreeva, E.Yu. Valyavina, V.V. Vitryansky, T.V. Zavyalova, N.P. Ivannikova, A.A. Makovskaya, T.N. Neshataeva, A.G. Pershutov, S.V. Sarbash, V.L. Slesarev –

considered an application of limited liability company “Sokotel” for supervisory review of a ruling of the Commercial Court of Saint-Petersburg and Leningrad Region of 11 December 2009 in case No. A56-63115/2009 and resolution of the Federal Commercial Court for North-Western Circuit of 9 February 2010 in the same case.

The following representatives participated in the hearing:

from the applicant – limited liability company “Sokotel” (respondent) – A.Yu. Kabakov, I.V. Karpukhin, A.V. Makarov, D.S. Rudakov;

from  the company “Living Consulting Group AB” (claimant) – E.N. Ryabchenko.

Having heard and considered report of judge T.N. Neshataeva and statements of the representatives of the parties, the Presidium determined as follows:

Limited liability company “Sokos Hotels Saint-Petersburg” (client), limited liability company “Sokotel” (hereinafter - the “Company”) being its legal successor, and company “AB Living Design” (Kingdom of Sweden) entered into a contract dated 10 January 2007 No. 2006-18 (hereinafter - the “Contract”) under which company “AB Living Design” undertook to effect supply and installation of architectural elements of the interior of 278 hotel rooms, and the Company undertook to pay for the services with total consideration being 2’006’958 Euro. Clause 17.2 of the contract contained an arbitration clause providing for resolution of disputes arising out of the Contract in the Arbitration court for alternative dispute resolution of the Stockholm Chamber of Commerce, Sweden. Under Clause 17.3 of the Contract the relations between the parties under the Contract as well as relations arising out of Contract are subject to the provisions of the international law of Sweden.

To resolve the difficulties relating to performance of the Contract the parties entered into a settlement agreement of 22 October 2007 (hereinafter - the “settlement agreement”) with Clause 1.2. providing that all the provisions of the Contract, which have not been amended remain in force. Clause 8.2 of the agreement provides that all disputes and disagreements between the Company and company “AB Living Design”, directly related to the agreement, as well as any other relations, are submitted to the jurisdiction of the Commercial Court of Saint-Petersburg and Leningrad Region.

Company “AB Living Design” was liquidated on 19 November 2007. Company “Living Consulting Group AB” (hereinafter the “LCG company” [translator’s note: the reference short name changed to avoid confusion]) referring to it being the legal successor of “AB Living Design” and having performed the contract in its place, submitted a claim to the Arbitration Institute of the Stockholm Chamber of Commerce  (hereinafter the “Arbitration Institute”, “Arbitral Tribunal”) against the company seeking recovery of the debt under the contract as well application of contractual sanctions.

The Board of Stockholm Chamber of Commerce in accordance with Paragraph 4 of Article 45 of the Arbitration Rules of the Arbitration Institute determined the advance on arbitration costs in the amount of 66’000 Euro, which had had to be paid by the parties in equal shares. Registration fee paid by the LCG Company was taken as part of the payment of its part of the advance on costs. Taking this into account, the LCG Company was to pay as advance on arbitration costs 31’125 Euro and the Company – 33’000 Euros by 22 January 2009.

In light of the refusal of the Company to pay the said advance the LCG Company paid the advance in full and applied to the Arbitral Tribunal with an application for an arbitral award on reimbursement of the part of the advance paid in excess of 50 percent allocated.

Arbitration Institute issued a separate award of 4 June 2009 in arbitration case No. 142/2008 to compel the Company to the reimburse the LCG Company 33’000 Euro advance for arbitration costs as well as interest, accruing from 19 March 2009 up to the date of payment at 8 percent plus the reference rate determined from time to time by the Bank of Sweden/

Since the award of the Arbitral Tribunal of 4 June 2009 had not been voluntarily complied with by the LCG Company applied to the Commercial Court of Saint-Petersburg and Leningrad Region with application for recognition and enforcement of a foreign arbitral award.

The Company objected to the application of the LCG Company, because it considered that the arbitral award may not be recognized and enforced, since it does not resolve the substance of the dispute and is not final for the parties.

By Ruling of the Commercial Court of Saint-Petersburg and Leningrad Region of 11 December 2009 the application of the LCG Company was granted and writ of execution issued.

Federal Commercial Court for North-Western Circuit by resolution dated 9 February 2010 sustained the ruling of the first instance court. The cassation court agreed with the conclusion of the court of first instance that neither international law, nor the laws of the Russian Federation limit the possibility of enforcement of foreign arbitral awards to those resolving the substance of the dispute.

In its application to the Supreme Commercial Court of the Russian Federation for supervisory review of the ruling of the court of first instance and resolution of the cassation court, the Company requests them to be quashed relying on the fact that they are contrary to the consistent court practice in interpretation and application of the rules of law by the commercial courts.

In the response to the application the LCG Company requests to sustain the challenged court decisions without modification as being in compliance with the laws in force.

Having considered the merits of the reasons presented in the application, response to the application and the submissions of the representatives of the parties, Presidium holds that the impugned court decisions should be quashed and the proceedings in this case terminated for the following reasons.

In accordance with Section 1 of Article 241 of the Arbitrazh Procedure Code of the Russian Federation commercial court may recognize and enforce awards of foreign commercial arbitral tribunals rendered by them in the territory of foreign states in disputes and other cases, arising out of entrepreneurial or other economic activity if recognition and enforcement of such awards is provided for by an international treaty of the Russian Federation and federal law.

Under Article 31 of the Law of the Russian Federation of 7 July 1993 № 5338-1 “On International Commercial Arbitration” (hereinafter the “Law on International Commercial Arbitration”) arbitral award is defined as a decision, which contains the holding to grant or dismiss the primary claims, determines the amount of arbitral fee and costs in the case and the method of their allocation between the parties. Arbitral awards, unlike other decisions issued by the arbitrators, terminate the consideration of the substance of the case in full or in part.

Arbitral award of 4 June 2009 in arbitral case № 142/2008 to compel the Company to reimburse to LCG Company 33’000 Euro advance of arbitration costs paid in its place is rendered in the form of separate award. However, paragraph 17 of the award provides that partial payment of the advance on arbitral costs does not prejudice the final allocation of costs between the parties, which shall be determined in the final award.

Subsection “e” of Section 1 of Article 5 of the United Nations Convention on Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958) (hereinafter – the “Convention”), Section 1 of Article 36 of the Law on International Commercial Arbitration provide that recognition and enforcement of an arbitral award may be refused on the basis of request of a party against which such award has been rendered, if such party provides to the competent authority of the place where recognition and enforcement of the award is sought, evidence that the award has not become final for the parties.

As it follows from the case-file separate award of 4 June 2009 for payment of advance on arbitral costs is a provisional decision of a foreign arbitral tribunal, which is aimed at guaranteeing to the arbitral panel payment of costs envisaged before consideration of the substance of the case.

Under Article 43 of the Arbitration Rules of the Arbitration Institute the final allocation of costs between the parties is carried out by the Board of the Stockholm Chamber of Commerce in accordance with a table of costs by way of inclusion of the respective amounts in the decision on the merits of the dispute taking into account the outcome of the dispute and other relevant circumstances. There is no evidence in the case-file that such decision had been adopted.

Consequently systematic interpretation of provisions of Section 1 of Article 241 of the Arbitrazh Procedure Code of the Russian Federation and Subsection “e” of Section 1 of Article V of the Convention evidence that subject to enforcement are only those arbitral awards, which relate to the procedural resolution of the dispute on the merits and are issued upon completion of all of the arbitral proceedings.

Consequently the said rules do not apply to provisional arbitral awards, including arbitrators’ awards issued on other procedural matters (recovery of costs, determination of competence, provisional measures).

Such awards are not to be enforced in the Russian Federation.
Similar position on impossibility of recognition and enforcement of other, besides final, awards and decisions of international commercial arbitral tribunals, adopted by them before or after consideration of the dispute on the merits is expressed in clause 26 of information letter of Presidium of Supreme Commercial Court  of the Russian Federation of 7 July 2004 № 78 “Review of practice of application of preliminary provisional measures by commercial courts”.

In such circumstances the impugned court decisions are contrary to established court practice in interpretation and application by the commercial courts of rules of law and in accordance with Clause 1, Section 1 of Article 304 of Arbitrazh Procedure Code of the Russian Federation should be quashed.

Since enforcement of provisional foreign arbitral awards is not allowed by the provisions of international treaties of the Russian Federation and the Arbitrazh Procedure Code of the Russian Federation, the proceedings in this case shall be terminated in accordance with Clause 1, Section 1 of Article 150 of the Arbitrazh Procedure Code of the Russian Federation.

The interpretation of legal rules contained in this resolution of the Presidium of Supreme Commercial Court of the Russian Federation is binding and shall be applied by the commercial courts in similar cases.

Considering the foregoing and on the basis of Article 303, Clause 4, Section 1 Article 305, Article 306 of the Arbitrazh Procedure Code of the Russian Federation, the Presidium of Supreme Commercial Court of the Russian Federation:

RESOLVED:

ruling of the Commercial court of Saint-Petersburg and Leningrad Region of 11 December 2009 in case No. A56-63115/2009 and resolution of the Federal Commercial Court for North-Western Circuit of 9 February 2010 are quashed.

Proceedings in case No. A56-63115/2009 of Commercial court of Saint-Petersburg and Leningrad Region are terminated.

President                                                                                                                        A.A. Ivanov
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