AWARD

rendered in Stockholm on 1! October 2010 in an arbitration conducted
according to the UNCITRAL Arbitration Rufes between the following Parties.

A

Claimants:

i. The Boeing Company, 100 North Riverside, CHICAGO, 1L 60606, USA
2. Boeing Commercial Space Company

Counsel for 1 and 2:

(a) Mr. Reed Oslan, Mr. Michae! B. Slade and Mr. Christopher J. Esbrook,
Kirkiand & Elis LLP, 30C N. Lasalle, CHICAGO, 1L 60654, USA,

(b) Mr. Christopher Colbridge and Mr., Chiraag Shah, Kirkland & Ellis
International LLP, 30 St. Mary’s Axe, LONDON EC3A 8AF, United Kingdom

{c) Mr. Lars Ediund and Mr, Fredrik Forssman, G. Gronberg Advokatbyrd AB,
P.O. Box 7418, SE-103 9] STOCKHOLM, Sweden

Respondents:

[. Open Joint-Stock Company S.P. Korolev Rocket and Space Corporation
Energia, 4 A Lenin Street. KOROLEV, Moscow Area. 141070, Russian
Federation

Counsel: Mr. Kaj Hobér and Mr. Richard Chlup, Mannheimer Swartling
Advokatbyrd AB, P.O. Box 1711, SE-111 87 STOCKHOLM, Sweden

2. KB Yuzhnoye, 3 Krivorozhskaya Street, DNIEPROPETROVSK 49008,
Ukraine

3. State Enterprise “Production Association Yuzhny Machine-Building Plant
named afier A.M. Makarov”, 1 Krivorozhskaya Street, DNIEPROPETROVSK

45047, Ukraine

Counsel for 2 and 3: Mr, Christer Séderlund, Mr. Mattias Rosengren and
Ms. Olga Zelepukina, Advokatfirman Vinge KB, P.O. Box 1703,

SE-111 87 STOCK.HOLM, Sweden

4. Aker Maritime Finance AS, Fjordalléen 16, NO-0250 OSLO, Norway.
succeeded during the proceedings by Kvaerner AS

Counsel for Aker Maritime Finance AS and Kverner AS:

{a) Mr. Rolf Johan Ringdal and Mr. Bard Sandsiad, Bugge. Arentz-Hansen &

Rasmussen Law Firm. P.O. Box 1524 Vika, NO-0117 OSLO, YEGEA HOVRATT
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(b) Mr, Claes Lundblad and Mr. Henrik Fieber, Roschier Advokatbyra A B,
P.O. Box 7358, SE-103 90 STOCKHOLM, Sweden

B

Cross-Claimant:

Kvemer AS

Counsel: Mr. Claes Lundblad and Mr. Henrik Fieber

Cross-Respondents:

1. Open Joint-Stock Company S.P. Korolev Rocket and Space Corporation
Energia

Counsel: Mr. Kaj Hobér and Mr. Richard Chlup
2. KB Yuzhnoye

3. State Enterprise “Production Association Yuzhny Machine-Building Plan
named after A.M. Makarov”

Counsel for 2 and 3: Mr Christer Sdderiund. Mr. Matlias Rosengren and
Ms. Olga Zelepukina

Sole Arbitrator:

Former fustice Hans Danelius

1. Background

i, On 3 May 1995, Boeing Commercial Space Company (hereinafter called
“BCSC"), Rocket and Space Company, limited Energia (hereinafter called
“Energia’), Kverner Moss Technology a.s. (hereinafier called "Kwvearner
Moss™), KB Yuzhnoye (Yuzhnoye State Design Office) and PO Yuzhnoye
Mashinostroitelny Zavod (State Enterprise “Production Association Yuzhny
Machine-Building Plant named after A.M. Makarov”, hereinafter called “PO
Yuzhnoye) (the two latter companies hereinafter jointly referred 1o as
"Yuzhnoye ") concluded an Agreement for Creation of Sea Launch Companies
{(hereinafter called the "Creation Agreement”). BCSC was a wholly-owned
subsidiary of The Boeing Company (hereinafter called "Boeing™). Kvazrner
Moss was & wholly-owned subsidiary of Kvaemer ASA,

2. The Creation Agreement concerned a project to launch commercial satellites
from a sea-based platform and contained, infer alia. the foliowing provisions:



ARTICLE | - GENERAL

1.1 Delinitions
The foliawing are terms used in this Agreement with spectal definitions:

“Affiliate” means a legal entity that is a Subsidiary of a Party, a legal entity that Is the
Parent of a Party or a fegal entity that is the Subsidiary of the Parent of a Party.
“Company™ and “Ventuwre Company” mean the legal entilies established as described in
Articles 5 through 8.

“Guarantee” means a legal commitment by a Party or iis Affiliate to 2 Veniure
Company customer or any other Third Party, by which that Party or Affiliate becomes
obligated to make a paymen: of money to the Third Party if any Venture Company fails
to perform obligalions that the Veniure Company has (6 that Third Party.

“Party” means Boeing Commercial Space Company, Kvemer Moss Technology as,,
S.P. Korolev Rocket and Space Company. lmited Energia, KB Yuzhnoye and PO
Yuzhnove Mashinostroitelny Zavad.

“Third Party” means any person or business or legal entity thal is not a Party, an
Affitiate of 8 Party or a Venture Company. The term Third Panty includes but is sot
timited 10 governments, employees and representatives of governments. customers and
customer representatives, and employees and representatives of political parties.

1.5 Ownership Percentages. Each Party will make capital contributions to each ol the
joinl Venture Companies in the following proporiions: BCSC 40%. Kverner' 20%.
Energia 25% and Yuzhnoye’ | 3%,

.7 Voeting, Nowwithstanding any prowvisien in the Foundation Documents of any
Ventre Company, the Panles apgree that their representatives in the decision-making
body of each Company (e.g., the Board of Directors, shareholders meeting or partners
meeting) will vote in accordance with the following rules:

{13 Representatives owning 67 percent of the interests in the Company have to approve
borrowing or lending of money, issuance of debentures, issuance of Guaranlees,
redemption of debentures or shares by the Company.,

1.8 Briority of Join! Veniure Apreement. In the cven! that any Foundation Document
for any Yemure Company is inconsistent with or in cenflict with this Agreement, the
terms of this Agreemient shall prevail and take precedence over the Foundation
Document.

"In the Creation Agreement, "Kverner Moss” is veferred to as "Kverner™.

*In the Creation Agreement, "Yuzhnoye” is used as the collective name of KB Yuzhnoye and
PO Yuzhnoye.



ARTICLE 5 SEA LAUNCH LIMITED PARTNERSHIP

5.1 Responsibilities. Sea Launch Limited Partnership will be the Venture Company
responsibie for Developmental work and for emering inte launch centracts with
customers and parforming those contracts. it will subcontract work to the other Vemure
Companies and 1o the Pantizg ag set fonth in this Articie 5.

5.4 General Pariner. The Parties will form a Company to be the general partner in Sea
Launch Limited Pannership. The general partner wiil be & fimited duration company
formed under the [nternational Business Companies Act of the Siatute Laws of the
Commonwealth of the Bahamas.’ The general pariner will be named Sea Launch
Company, LDC, The Sea Launch Company, LDC will be owned by the Parties in the
percentages set forth in Anicle 1.5, Sea Launch Company, LDC will contribute five
percent (5%) of the capital of Sea Launch Limited Parmership.

ARTICLE 6 - UNITED STATES SEA LAUNCH LIMITED PARTNERSHIP

6.1 General The Parties agree to form Uinited States Sea Launch Limited Partnership
when the Preconditions o Venture Formation are satisfied. United States Sea Launch
Limued Partnership will be a Delaware limited parinership. The capital will be
coniributed on the schedule thar will be ser forth in the Business Plan, subject 1o the
limitations of Article 4.

6.3 Geners] Partner. The Parties will form g Company. limited t¢ be the general
pariner in Linited States Sea Launch Limited Partnership. The general partner witl be a
limited labitity eompany formed under the Company, Himited law of the state of
Delaware, USA. The peneral partner will be named United States Sea Launch
Compsny, limited. United States Ses Leunch Company, limited will be owned by the
Parties in the percentages set Forth in Article |5 United States Ser Launch Company,
iimited will contribute five percent (5%) of the capital of United States Sen Launch
Limiied Partnership. ;

ARTICLE 7~ ACS LIMITED PARTNERSHIP

7.t Respongibilities. ACS Limited Partnership will be the Venture Company
responsible for building the assembly and command ship and providing the vessel to
Sea Launch Limbied Partnership on a rime charter. it will subcontract waork to lhe
Parties as set forth in this Article 7.

7.4, General Partner. The Parties will form a company to be the general pariner in
ACS Limited Partnership. The general partner will be a limited duration company

“n the First Amendment to the Creation Agreement, daled 29 June 1995, the words
“laternational Business Companies Act of the Siatute Laws of the Commonwealth of the
Bahamus™ were changed to “The Companies Law {Revised) of the Cayman islands®.

* Anicte 3 of the Second Amendment of 12 December 1995 to the Creation Agreement reads
“The name of the Venture Company identified in Article 7 of the Creation Apreement as 'ACS
Limited Partnership’ is changed to ‘Sea Launch ACS Limited Partnership’. Sea Launch ACS
Limited Parmership wifl be formed under the laws of the isle of Man ™



formed under the Internationzl Business Companies Act of the Statute Laws of the
Commonawealth of the Bahamas.” The peneral partner will be named ACS Company,
LDC. The ACS Company, LDC will be owned by the Parties in the percentages set
forth in Article 1.5 ACS Company. LDC will contribute five pereent (5%) of the capital

of ACS Limited Partnership.

ARTICLE 8 — PLATFORM LIMITED PARTNERSHIP

8.1 Responsibilities. Platforrs Limited Partnership will be the Venre Company
responsible for building the platform and providing ihe vessel 1o Sea Launch Limited
Partnership on a time charer. It will subcontract work (0 the other Venture Companies
and 1o the Parties as set forth in this Article 8

8.4. General Partner. The Parties will form a Company 1o be the general panner in
Platform Limited Partnership. The general parner will be s limited duration company
formed under the International Business Companies Act of the Statute Laws of the
Commonwealth of the Bahamas." The general panmner will be named Platform
Company, LDC. Platform Company, LDC will be owned by the Parties in the
percentages set forth in Anicle |5, Platform Company, LDC will contribute five
percent (5%} of the capital of Platiorm Limited Parinership.

ARTICLE S - LIABILITIES

9.4 Guarantees

5.4.1 Procedure for Obtalning Guarantees. 1 a Third Pany informs & Venture
Company thal it requires & Guaraniee from a Party or its Affiliate, the Venture
Company receiving the request will determine whether to seek 2 Guargniee {subject (o
Article 1.7 (i)). No Party or its Affiliate is obligated o provide any Guarantees, but each
Party agrees to consider requests from a Venlure Company for & Guarantee, The
Guarantor is entitled to be paid a reasenable sum for providing the Guarantes,

9.4.2 Reimbursement for Guarantee. tf any Panty or its Affiliate provides a Guarantee
to a Third Party in response to a request from a Ventwre Company, then all Venture
Companies will be obligated to reimburse the Guarantor for any meney that the
Guarantor has to pay to the Third Party, [ the Venture Companies fail to reimburse Lhe
Guarantor in full within thirly days of receipt of an invoice from the Guarantor, then
each Party agrees to pay the Guaranior @ percent of the amourit paid o the Third Party
(after subtracting money paid by the Venture Companies 1o the Guarantor) equal to the
percent ownership identified for that Party in the Venture Companies in Anticle 1.5,

* In the First Amendment to the Creation Agreement, dated 29 June 1995, the words
“International Business Companies Act of the Statute Laws of the Commonwealth of the
Bahamas” were changed 1o “The Companies Law (Revised) of the Cayman lslands™,

* In the Fisst Amendmeni to the Creation Agreement, dated 29 June 1995, the words
"international Business Companies Act of the Sitatute Laws of the Carmmonwealth of the
Bahamas" were changed 10 "The Companies Law (Revised) of the Cayman Islands”.



ARTICLE 14 - ASSIGNMENRT

Each Party may become a pariner or owner in & Venture Company through an Affiliate,
but each Party guaraniecs to 1he other Parties that the Affiliate will comply with and be
beund by the 1erms of this Agreement. Mo Party shail assign, nor in any manner
transfer, its interests or any part thereof in this Agreement, Kvarmer, BCSC, Yuzhnoye
and Energia may participate in the Venture Companies through an Affiliate.

ARTICLE 17 - ENTIRE AGREEMENT

The foregoing aricles and Exhibit A comprise the entire agreement between the Parties
and supersede any prior oral or wrillen agreement, commitments, understandings, of
communications with respect (o the subject matter of this Agreement, This Agreement
shall not be amended unless apreed w in writing by the Authorized Representatives of
cach Party.

3. As regards applicable law and arbitration, Article 13 of the Creation
Agreement provided as follows:

ARTICLE 13~ APPLICARBLE LAW AND ARBITRATION

The formation, imerpretation and performance of this Agreentent shall be governed by
and inerpreted in accordance with the law of the Kingdom of Sweden. Any dispute,
controversy or claim arising out of or relating 10 this Agreement, or she breach,
termination or invalidity thereof, shall be senled by arbitration in accordance with
“Qptional Arbitrarion Clause for Use in Contracts in U.S.A. — Russian Trade and
Investment — 1992 (Prepared by American Arbitration Associaiion and Chamber of
Commerce and Industry of the RF), as modified in Exhibit A 10 this Agreement. The
arbitration will be cenducted exclusively in English and will be conducted in
Stockholim,

4. Exhibit A, 10 which reference was made in Article 13, provided as follows:

Arbitration Agreement

I, Agreement 1o Arbitrate. Any dispute, controversy or claim between wo or more of
the Panies arising out of or relaling 1o this Agreement, or the breach, 1ermination or
invalidity thereof, shall be settied by arbitration, The award of the arbirrsior shall be
final and binding upen the parties.

2. Governing Rules. The arbitration shall be in accordance with the UNCITRAL
Arbitration Rules as in effect on the date of this contract, except that in the event of any
conflict between those Rules and arbitration provisions of this contract, the provisions
of this Agreement shalt govern. The arbitrator shall determine the matters i dispute in
accordance with the substantive law. excluding choice of law rules, of the Kingdom of
Sweden.

3. Appointment of Arbitrator, The number of the arbitrztors shall be one. Upon
application of one of the Parties, the Stockholm Chamber of Commerce shall appaint
the arbitrator. The arbitration. including (he making of the award, shall take place in
Stockhoim, Sweden.

4. Commencement of Arbitration. Any Party may commence an arbitration by applying
ta the Stockholm Chamber of Commerce for appeintment of an achitrator. The Party
making the application for appointment of an arbitrator is the Claimant under the
UNCITRAL Rules, The application for appoinument will identify the other Parties (o




this Agreement by name and address. A copy of the application for appoiniment of an
arbitraior will be sent ta all other Parties, and this copy will satisfy the requirement of
Article 3, paragraph | of the UNCITRAL Rules for a notice of arbitration.

5. lssues in Dispute, The application for appeintment will specify the issues that are in
dispute, the position of the initiating Party as 1o those issues, the identity of the Parties
with whom the Initialing Party is in dispute. and will state the remedy that the Initiating
Party seeks.

6. Participaiion. All Parties to this Agreement are entilled to participate in the arbitration
hearing and to submit evidence to the arbitrator. For purpeses of procedure under the
UNCITRAL Rules, all Parties other than the Infdaimpg Party will be wreated as
Respondents, even if they apree with some or all of the positions on the issues taken by
the initialing Party, The decision of the arbirator will be hinding on all Parties and thefr
AfTiliates, regardiess of whether they choose to participaie in the hearing.

7. Award. The arbitrator is authorized 10 award damages to the prevailing pany and to
order specific performance of any contractual obfigation that he finds & Party is Tailing
to perform. The arbitrator will make his award within thiny (30) days from the date tha
he esiablishes for final subminal or oral or writien statements and documents (o the
arbitrators. An award will be in writing, will siste the precise reasons for the award and
will specify the remedy or relief granted (il any).

8. Enforcement. An award by the arbirator will be fina! and conclusive a5 io the issue
or issues that were the subject of the arbitration. The Parties hereby exclude any right of
application or appeal o any court and in particular in connection with any guesiion of
jurisdiction or question of law arising in the arbirration or out of the award. The award
will be enforceable In any court having jurisdiction over the Pary apainst whom
enforcement is sought, as well as in the cours of The Commonwealth of The Sahamas.
All Panies hereby submit 1o the jurisdiction of the courts 6 The Commonwealth of The
Bahamas for purposes of enforcement of any arbitration award.

9. Languape. The Paries will use English as the single language for the arbitration
proceeding.

10. Sovereign Inumunity Walver, Each Party hercby agrees that its participation in this
transaction constitutes private and commercial activity and shali not be regarded as a
governmental or public act. -~ -

Should one Party or a Venture Compeny bring an arbitration proceeding against any
other Party or its Affiliates arising ovt of the Joinl Venture Agreement, no immunity
from such arbitration or other lepal proceeding to enforce an arbitrmion award
(inciuding, bur not limited to, service of process, pre-judgment attachment of asses,
suil, attachment of assets in aid of execution 1o enforce a judgment or arbitral award or
other enforcement} shall be claimed by any Party or tts AfTiliale, or on behalf of the
Government of the country {(or with respect 1o the assets of that country) in which any
Party or its Affiliate is located. To the extent that any Party may be considered an agent
or instrumentality of a Government, that Party hereby irrevocably waives on behall of
thal Government any such right of immunity which it or its assetss now has or may
hereafier acquire. As used herein, the term “assets” means all or any of the following,
regardiess of its tntended use: money in any currency or form, any bank account and
any other real or persenal property.

This waiver is an explicit waiver of immunity under the Act against enforcements and
execution of any judgment rendered in any dispule or action arising out of or related to
the Agreement, Such judgment, if unsatisfied, shalt be enforceable in the courts of any
nation in secordance with the laws of such nation.

I Interim of Provisignaj Remedies. Any Party commencing an arbitration under this
Agreement may seek from any court of competent Jurisdiction a lemporary remedy



{such &s an injunction or order to refrain from taking certain action) thar is needed to
preserve assets or the rights of that Party while the arbitration is being conducred. Once
an arbitrator is appointed, the arbitrator may impose a lemporary remedy, in addition o
or {o supplement any {emporary remedy imposed by & court,

5. According 10 a notification, registered in the Norwegian Companies Register
on 4 luly 1996, Kvaerner Moss had changed its name to Kvamer Maritime AS
(heremafter called "Kvwrner Maritime ™).

6. In a letter of 8 October 1999, Kvaemer ASA, as parent company in the
Kverner Group, sent lo BCSC, Energia and Yuzhnoye a draft Assipnment
Agreement, also dated 8 October 1999, and asked them 10 sign it. According to
1ts 1ext, the parties to the Assignment Agreement were Kvarner Maritime, as
“Vendor”, Kvemer Invest Norge AS (hereinafier called “Kverner Invest ), as
“Purchaser”, and BCSC, Energia and Yuzhnove, as “Partners”. The
Assignment Agreement contained the following provisions:

WHEREAS:

A. Vendor and Pariners cntered into an Agreement for Creation of Sea Launch
Campanies dated 3 May 1995 {the “Contract™).

B. The Vendor whishes (sic} to tansfer all its obligations and benefits under the
{Contract to the Purchaser and the Partners agree to this in accordance wish the terms and
conditions contained hergin,

NOW IT 15 AGREED as follows;

(. Purchaser's undertaking

The Purchaser undenakes w perform the Comtract and to be bound by the rerms of the
Contract in every way as if the Purchaser originally were a party 1o the Contract in liey
of the Vendor.

The Purchaser also undertakes (o cause its affiliates having ownership interests in the
Company (as defined in the Contract) to perform the Contract and to be bound by the
terms of the Contract in every way as if they originally were a party 10 the Contract in
tieu of the Vendor,

2. Partners undertaking

The Partners undertake to perform the Contract and 1o be bound by the terms of the
Contract in every way as if the Purchaser originally were a party to the Contract in liey
of the Vendor.

3. Release of Vendor

The Pariners release and discharge the Vendor lrom all claims and demands whatever in
respect of the Contract and accepts the lHability of the Purchaser under the Contract in
liew of the tiability of the Vender,

7. The Assignment Agreement was signed by Kverner Maritime, Kverner
invest, BCSC and Yuzhnoye but not by Energia.



8. A document entitled “Boeing/Kvemer Understandings”, dated 30 June
2000, was signed by Boeing and Kvaerner ASA. It contained the following

clauses:

Whereas certain clarifications are necessary and beneficial for the continued
effective future operations and pariner relationships of Sea Launch, Boeing and
Kvmrner agree to the following understandings, which are subject to the full
agreement of Sea Launch pariners:

Kvmrner Ownership Structure

|, Kvarner proposes that its Sea Launch Jegal and beneficial ownership obligations, as
defined by the Crestion Agreement, will be respectively transferred 1o the following
Kvamer ASA subsidiaries in accordance with Kvaerner's prior proposals:

- Kverner Sea Lauvnch, Ltd.

- Kverner See Launch US| Inc.

- Kveerner tnvest Norge, AS

2. Kvamrer Invest Norge, AS shall replace Maritime in the Crealion Agreement, The
obligations of Kvarner Invest Norge under the Creation Agreemend shall be guaranteed
by Kverner ASA, Prior 10 the replacement of Maritime with Kvaerner Invest Norge,
AS, Kvemer ASA shall guarantee all obligations of Marilime under the Creasion
Apgreement {as qualified hereunder).

9. In a letter of 3 July 2000, PO Yuzhnoye stated its approval of the
“Understandings”, subject to two amendments, In another letter of the same
date, Energia proposed certain amendments. Energia ended its letter as foliows:

We would like 1o note that we did not receive yet completed draft of Boeing/Kvarer
Understandings, promised by Ses Launch in refi{a), for review,

i0. On 22 November 2000, Sea Launch Company, LLC circulated 10 Boeing,
Kverner ASA, Energia and Yuzhnoye a Resolution with the heading “SEA
LAUNCH CORPORATE STRUCTURE” and asked them to sign it. Sea
Launch Company explained that they needed the Resolution signed in order to
close a new loan. The Resclution was subsegquently signed by BCSC, Moss
Maritime (formerly Kveerner Maritime), Energia and Yuzhnoye. It contained,
inter alia. the following clause:

2.5. It is noted that it s proposed (i} to amend the Creation Agreement 1o substitute
Invest for Maritime and 1o make the amendments sel out in the Memorandum of
Understanding dated 30™ June 2000, and (i) for Kvemer 10 take over the loansg
previpusly made by Maritime to Sea Launch Limited Partnership and the obligalion to
make further advances in respect of the Loan Agreements dated 2™ February 1996 in
each case with effect from the Effective Date and that it is intended 10 produce
documentation in the short term in conjunction with the amendment of the financing
structure of the project.

Il. According to a notification. registered in the Norwegian Companies
Register on 8 December 2005, Kvamer Invest had changed its name 1o
Kvarner AS.

12. On 23 June and 12 October 2004 and on 11 July and 31 August 2005,
Boeing and Kvarner ASA entered inlo various Guarantee Agreements in



connection with loans 1o Sea Launch entties (the various Sea launch
partnerships and companies are hereinafier collectively referred to as “Sex
Launch™),

13, According to information provided by Kvemer AS in the presen
proceedings, there was a merger in 2005 between Kvemer ASA and Aker
Maritime Finance AS (hereinafter called “Adker ™), (rom which Aker was the

SUTVIVINE entity.

14, On 22 June 2009, Sea Launch filed for bankruptey protection under
Chapter 11 of the United States Bankrupicy Code before the United States
Bankruptey Court in the District of Delaware.

[5. On 20 July 2009, Boeing sent an invoice of USS 449,082,461 84 to Sea
Launch, claiming that this was the total amount it had paid under the Guarantee
Agreements,

16, On 21 August 2009, Boeing sent letters w0 Energia and Yuzhnoye,
informing them that on 1 July 2009 it had made payments of altogether 1JS$
449,082,461.84 on each of the Guarantees and asking them o pay their shares
in accordance with Article 9.4.2 of the Creation Agreement.

17. Moreover, according to information provided by Boeing, BCSC and
Kverner AS in the present proceedings, Aker had issued 2 Promissory Note in
favour of Boeing for the sum of USE 121.611,530.94 representing
approximately 27% of the debt Boeing had paid under the Guarantees.
According to Kvamer AS, this had been done on 11 September 2009,

18. According fo an Assignment Agreement, dated 22 December 2009. Aker
transferred to Kvamer AS its claims related to the Guaraniee Payments against
Energia and Yuzhnoye,

Il Proceedings

16, On 19 Cctober 2009, Boeing and BCSC submitied to the Arbitration
Institute of the Stockhelm Chamber of Commerce (hereinafier called “SCC "} a
Notice of Arbitration against Energia, Yuzhnoye and Aker, the latter company
as successor in interest o Kvaerner Moss and Kvarmer ASA. They indicated,
~ however, that reliel was sought only from Energia and Yuzhnove and that Aker
was named as Respondent for formal reasons. In the Notice of Arbitration,
Boeing and BCSC requesied SCC (o appoint a sole arbitrator in accordance
with Article 6(3) of the UNCITRAL Arbitration Rules.

20. Answers to the Notice of Arbitration were submitted 1o SCC by Energia.
KB Yuzhnoye and Aker on 4 November 2009. In its Answer. Aker also gave
Notice of its intention to file Cross-Claims ageinst Energia and Yuzhnoye,

21. On 1§ November 2009, SCC appointed former Justice Hans Danelius as
Sole Arbitrator,



22, On 4 December 2009, Boeing and BCSC informed the Arbitrator that they
did not intend 1o file an additional Statement of Claim but would refy on their
Notice of Arbitration.

27, On 7 December 2009, the Arbitrator, afier consultations with the Parties,
determined a timetable for the Parties’ Memorials, According to this timetable,
Aker was (o present its claims no later than 23 December 2009, Statements of
Defense were 10 be presented by Energia and Yuzhnoye no later thar | March
2010, after which Second Memorials were 10 be submitted by Boeing, BCSC
and Aker no later than 15 April 2010 and by Energia and Yuzhnoye no later
than 31 May 2010. As regards Yuzhnoye, the time-limit of 1 March 2000 was
subsequently extended to 29 March 2010,

24 On 22 December 2009, Kvasrner AS announced that Aker had assigned its
claims against Energia and Yuzhnoye to Kveerner AS and that Kvierner AS
was therefore entitled to participate in the proceedings. Kverner AS also
submitted 4 Statement of Cross-Claim against Energia and Yuzhnoye.

25. During the months of December 2009, January 2010 and February 2010,
the Parties, at the Arbitrator’s request. deposited the following advances for the
Arbitrator’s fees and expenses:

(2} Boeing/BCSC: EUR 25,000,

(b) Aker/Kvearner AS: EUR 25,000,
{c) Energia: EUR 25,0600,

{d) KB Yuzhnoye: EUR 12,500, and
(e) PO Yuzhnoye: EUR 12,500,

26. On 1 March 2010, Energia raised objections to the Arbitrator’s jurisdiction.

2%7. On 4 March 2010, Kvarner AS pointed out thal Energia, instead of
submitting a Statement of Defense within the time-limit of 1 March 2010, had
only raised jurisdictional cbjections. Kvarner AS requesied the Arbitrator to
order Energia o immediately submit its Statement of Defense in regard (0 the
claims brought by Boeing, BCSC and Kvamer AS. A similar request was
made by Boeing and BCSC on 5 March 2010.

98 On 5 March 2010, Energia requested that the jurisdictional 1ssue be dealt
with as a preliminary question in a separate stage of the proceedings. On the
same day, Yuzhnoye announced that they also intended to submil objections to
jurisdiction and made a similar request for the jurisdictional issue to be deall
with separately as a preliminary question.

29, On & March 2010, Boeing, BCSC and Kverner AS objected to the requests
for a separate examination of the jurisdictional issue.

30, On 10 March 2010, the Arbitrator decided to deal with the issues of
jurisdiction separately as preliminary questions and determined a time schedule
for written submissions on these issues.



31. On 29 March 2010, Yuzhnoye submitted & Memorial on the jurisdictional
15515,

32, On 19 April 2010, Boeing, BCSC and Kvaerner AS submitted Memoriais in
response 10 Energia’s and Yuzhnoye's jurisdictional objections.

33, On 10 May 2010, Energia and Yuzhnoye submitted their Second
Memorials. Cost claims were submitted by Yuzhnoyve on [0 May 2010 and by
Energia on 18 May 2010,

34. On 31 May 2010, Boeing., BCEC and Kvazrer AS submitted their Second
Memorials in which they also commented on Energia’s and Yuzhnoye's cost

cinims.

35. Further submissions were made on & June 2610 by Boeing, BCSC. Energia
and Yuzhnoye and on 9 June 2010 by Kverner AS. In their submissions of
& June 2010, Enerpia and Yuzhnoye provided cerain information on the
calculation of their cost claims. In their submissions of & and 9 june 2610,
Boeing, BCSC and Kvemer AS drew the Arbitrator’s attention to the position
taken by PO Yuzhnoye in the bankrupicy proceedings in the USA in regard to
the interpretation of the Creation Agreement.

36. On 9 June 2010, the Arbiwrator decided that an oral hearing on
jurisdictional issues should be heid and that 13-15 September 2010 should be

reserved for this purpose.

37. In accordance with that decision, a hearing was held in Stockholm on 13-15
September 2010. At the hearing the Parties were represented as follows:

{8) Boeing and BCSC by Mr. Michael B. Slade, Mr. Christopher . Esbrook,
Mr. Mark Light, Mr. Lars Edlund and Mr. Fredrik Eimeér,

(b) Kveerner AS by Mr. Claes Lundblad, Mr. Henrik Fieber, Mr. Torsten
Storzkre, Mr, Bard Sandstad and Ms. Jeanetie Bjork,

(c) Fnergia by Mr. Kaj Hobér, Mr. Richard Chiup, Mr, Fredrik Ringguist and
Mr. Konstantin Ryabinin, and

(dy Yuzhnoye by Mr. Christer Stderlund. Mr. Mattias Rosengren and Ms. Olpa
Zelepukina,

38. The following persons were heard as witnesses al the hearing:

(a) ur Boeing's and BCSC’s reguest: Mr. James P. Noblitt and Mr, Patrick
Enyeart,

(b) at Kvarrer AS' reguesi: Mr. Hans Pelter Heegh and Mr. Diderik B.
Schnitler. and



(¢} ar Energia'a requesr: Mr. Vyacheslav Vasilievich Vasiliev and Mr.
Aleksandr Gdalevich Derechin,

39. In a letter of 14 September 2010, Boeing and BCSC declared that they
accepted thal Kvaemner AS had replaced Aker as a party in the arbitration and
that the substitution of Kvarner AS for Aker was effective with the date of

filing.

40. Cost claims were submitted on 29 September 2010 by Yuzhnoye and on
30 September 2010 by Energia. Comments on these claims were received from
Boeing and BCSC on | October 2010 and fram Kvarmer AS on 6 October

2010,
1L Claims for Relief

41. Boeing and BCSC request

(&) reimbursement from Energia to Boeing of 1JS$92,398,716.69 with interest,

{b) reimbursement from Yuzhnoye 10 Boeing of US$55.439.230.01 with
interest, and

{¢) compensation for costs,

42, Alternatively, BCSC independently secks payment on Boeing's behalf of
the same amounts from Energia and Yuzhnoye.

43, Kverner AS requests

{a) an order requiring Energia to pay 10 Kvarner AS US$19.871 898.98 with
interest,

(b) an order requiring Yuzhnove to pay 1o Kvemer AS US$11,823.139 39 with
interest, and

{c} compensation for costs.
44. Energia requests that the Arbitrator

(a) dismiss the claims brought by Boeing. BCSC and Kverner AS for lack of
jurisdiction;

(b) declare that Aker lacks jus srandi in this arbitration; and

{¢) order Boeing, BCSC, Aker and Kvierner AS t0 compensate Energia, on a
Jjoint and several basis. for its arbitration costs. together with interest thereon in

accordance with Sections 4 and 6 of the Swedish Interest Act, as from the date
of the Award unti! full payment. and



(d) order Boeing, BCSC, Aker and Kvarner AS to bear the fees and expenses
of the Arbitrator.

45, Yuzhnove requests

{a} that the Arbitrator dismiss the claims of Boeing, BCSC and Kvaerner AS
for tack of jurisdiction and declare Aker in lack of jus srandi and also in lack of
“invitee status™ in this arbitration, and

(b) that each and all of Boeing. BCSC, Aker and Kvrner AS, or a joint and
several basis, be ordered to reimburse Yuzhnoye's costs as well as the
Arbitrator’s fees and expenses, together with interest according 10 Articte 6 of
the Swedish Interest Act from the date of the Award until payment is made.

46, Boeing and BCSC request that the Arbitralor reject Energia’s and
Yuzhnoye’s jurisdictional objections and order the Parties {0 proceed promptly
ta the merits of this dispute,

47. Kverner AS requests the Arbitrator te assume jurisdiction of the dispute
and to allow Kvarner AS to proceed with its cross-claims within the present
arbitration.

IV, Arguments
Boeing and BCSC:

48. Pursuant to the Creation Agreement, BCSC, Energia, Yuzhnoye and Aker
{as successor in interest to Kveerner Moss and Kvemer ASA) are partners in
and owners of a venture known as Sea Launch. The shares of ownership are:
BOSC 40%, Aker Group 20%. Energia 25% and Yuzhnoye 15%. Sea Launch
is in the business of launching satellites into space from a modified offshore oil
dritling platform anchored in the Pacific Ocean.

4G, Article 9.4.2 of the Creation Agreement gives a Party or an Affiliate that
guarantees Sea Launch debt a substantive right (o reimbursement against Sea
Launch and the Parties if any amounts are paid by that Party or Affiliate under
the Guarantee. There is thug no doubt that the Creation Agreement created a
substantive right of reimbursement for Boeing as an Affiliate of BCSC and
“each Party” — including Energia and Yuzhnoye — agreed to that substantive
right.

50. On 23 June 2004, at the request of Sea Launch, Boeing {as an Affiliate of
BCSC) and Aker (through its predecessor in interest, Kvaerner ASA) entered
into a Guarantee Agreement with JPMorgan Chase Bank (" JPAM™) in which
they jointly and severally guaranteed a US$270.000,0600 loan by JPM to Sea
Launch (as subsequently amended and restated in a US$260,000,600 Amended
and Restated Credit Agreement between Sea Launch ard Citicorp USA inc.,
dated 19 June 2006).



51. On 12 Qctober 2004, at the request of Sea Launch. Boeing (as an Affiliate
of BCSC) and Aker (through its predecessor 1n interest, Kvaerner ASA) entered
into & Guarantee Agreement with Sumitomo Mitsui Banking Corporation
( “Sumitomo ™) in which they jointly and severally guaranteed a US$31,000,000
ioan by Sumitomo 1o Sea Launch.

52. On 11 July 2005, at the request of Sea Launch, Bocing (as an Affiliate of
BCSC) and Aker (through its predecessor in interest. Kvarner ASA) entered
into a Guarantee Agreement in which they jointly and severally puaranteed &
US$100.000,000 aggregate principal amount issue of {loating rate senior notes
to certain note INVestors.

53. On 31 August 2005, at the request of Sea Launch, Boeing (as an Affiliate
of BCSC) and Aker {through its predecessor in interest, Kvaemer ASA) entered
into another Guarantee Agreement with Sumitomo i which they jointly and
severally guaranteed a US$100,000,000 loan by Sumitomo to Sea Launch.

54, On 22 June 2009, Sea Launch filed for bankruptcy protection under
Chapter }] of the United States Bankruptey Code, Pursuant {o calls received on
the said Bank Guarantees, Boeing paid out a sum of 1JS$449.082.462.84 on
I July 2009,

§5. On 20 July 2009, pursuant to Article 9.4.2 of the Creation Agreement,
Boeing sent to Sea Launch an invoice requesting reimbursement of
US$449.082.462.84. Thirty days passed without payment of the invoice by Sea
Launch. Consequently. pursuant to the said Articie 9.4.2, each of the partners
must repay Boeing ag Guarantor in proportion te their respeclive percentage
ownership in Sea Launch. BCSC and Boeing have by sgreement settled the
share payable by BCSC.

56. Aker subsequenily executed 2 promissory note in favour of Boeing for the
sur of US$121,611,530.94, which represents approximately 27% of the debt
Boeing paid on Sea Launch’s behalf. Aker agreed to pay this sum to Boeing,
even though it is in excess of the amount due under the Creation Agreement
based on its pro rata ownership share in Sea Launch, because Aker was jointly
and severally liable under the Bank Guarantees. Thus, Aker paid
US$31.795,038.27 in excess of what it owed based solely on is 20% pro rata
ownership share in Sea Launch. Boeing and BCSC do not seek reimbursement
from Energia and Yuzhnoye of that amount, Thus, when calculating the claim
for reimbursement, Boeing and BCSC subtracied US$31.795,038.37 from the
amount Energia and Yuzhnoye are oblipated to pay on the basis of their
ownership share.

57. Alternatively, as a secondary position, BCSC alone seeks reimbursement
under Article 94.2 of the Creation Agreement and the Guarantees issued
pursuant to that provision. If Boeing did not have the nght to initiate this
arbitration, BCSC did, since BSCS has an independent right to initiate a claim
on behalf of Boeing.



58, Although Energia and Yuzhnoye have made jurisdictional objections in the
present case, it should be noted that PO Yuzhnoye. as a panty (o the Sea
Launch bankruptey proceedings in the United States, has taken the position that
Article 13 of the Creation Agreement applies 10 non-signalories and that any
dispute arising out of or refating to the Creation Agreement must be arbitrated
repardless of whether the parties 10 the dispute signed the Creation Agreement.
PO Yuzhnoye argued that the Official Committee of Unsecured Creditors —
which was neither a signatory to the Creation Agreement nor an Affiliate under
that Agreement — was nevertheless obligated (o arbitrate disputes relating to the
Agreement. This admission must be binding on PO Yuzhnoye in the present
arbitration.

Kvaerner A8,
(a} The Kveerner Group

59. The initial discussions regarding the Sea Launch project began in 1993,
Participants in these discussions were Boeing. Energia, Yuzhnoye and Kveerner
ASA. It emerged that the parties had different resources and areas of expertise.
This was, eventually, reflected in their respective contributions 1o the project.

60, Kverner ASA was, at the time, the parent company of the Kvarner Group.
which would be the supplier of the launch platform and command ship fo the
joint venture. Kvaemer ASA, which was the Kvamer entity that negotiated the
terms of the Creation Agreement, was the most substantive and resourceful
entity within the Kveerner Group. Yet. the other parties did not require that
Kvaermer ASA would subsequently become a formal Party to the Creation
Agreement. Instead, Kvamer Moss, a wholly-owned subsidiary of Kvemer
ASA, became the formal Party to the Creation Agreement. Similarly, BCSC,
rather than Boeing, signed the Creation Agreement as the formal participant
representing the Boeing Group, in spite of Boeing being the more resourceful
entity.

&1. On 4 July 1996, Kveerner Moss was renamed Kvarner Maritime.

62. In 1999, the Kvarner Group initiated a process with the goal of exiting all
shipbuilding related businesses (with certain exceptions). As part of that
process, the Kveerner Group decided to sell off most of its shipbuilding
division, including Kverner Maritime. However. it was not intended that the
Kvamer Group’s interest in the Sea Launch project would be included in the
sale of Kverner Maritime. Hence, as a preparatory step prior to the divestment,
the Kverner interest in the Sea Launch project was to be transferred to
Kveerner Invest, another wholly-owned subsidiary of Kvarner ASA. The
Creation Agreement does not require that a Party (o the Creation Agreement
also holds the ownership in Sea Launch. This being so, the shares in the
Venture Companies were, for organizational purposes, to be distributed among
Kvarner Invest and two of its subsidiaries, Kvaerner Sea Launch Ltd. and
Kverner US Sea Launch Inc.



63, The Kverner Group continuousty kept the other Parties updated on the
progress of i1s divestment of Kvaerner Maritime. Hence, on 8 October 1999, the
Parties were informed that Kvemer Maritime’s ownership interest in the
Venture Companies constituting the Sea Launch project had been transferred to
Kvermer Invest and its subsidiaries. in that procegs. the Parties were aiso asked
{o sign the Assignment Agreement, giving their express consent 1o the wransfer
of Kvarner Maritime’s rights and obligations under the Creaticn Agreement to
Kverner Invest. Both BCSC and the Yuzhnoye companies promptly signed the
Assignment Agreement. Energia took the view that the Assignment Agreement
as draflted might not cover the entire scope of Kverner Maritime’s
commitments and Habilities under the Creation Agreement, Hence, Energia
supgested certain  supplements 10 the Assignment Agreement.  This
notwithstanding, 1t was clear that Energia was not opposed to the assignment as
such,

64, Even though Energia had not signed the Assignment Agreement, il was
clear that the Parties had agreed that Kvarner Invest had substituted Kvesrner
Maritime in the Creation Agreement. This appeared, imter alia, from the
Resolutions which followed a meeting held by the Parties on 22-23 January
2000 where Kvermner Invest participated as an authorized representative instead
of Kverner Maritime,

65, 0n 12 February 2000, and in accordance with the announced plan, Kvemer
ASA disposed of its shares In Kvaerner Maritime. All ownership interest in the
Sea Launch project was at this point held by Kverner Invest and s
subsidiaries. By omission, this was not reflected in Sea Launch’s share
registers. Instead. Kvaemer Maritime was still named as the shareholder. This
omission however was of an administrative nature only and did not affect the
true factual position as agreed between the Parties.

66. Sea Launch had over the years entered into numerous loan agreements with
third party lenders. Some of these loan agreements required continued
ownership and control by Kvemer ASA over the Kvemer Group’s
participation in the project. If a company outside the Kvarner Group were to
be the registered owner in the share registers of the Venwre Companies, this
might have violated relevant ownership covenanis and, as such, constituted a
technical event of defauit under these loan agreements. This possibility caused
some concern pariicularly for Boeing.

67. During 2000, partly as a result of a previous launch (ailure, it became clear
to the Parties that Sea Launch would soon experience a cash flow deficit. Jt
therefore became vital that Sea Launch would receive additional financing. In
order 10 allow Sea Launch to amend certain loan agreements, the potential
event of default under the existing loan agreements needed to be cured.

68. On 30 June 2000. Boeing and Kvarner ASA reached an understanding as
to how they would secure the future operations of Sea [aunch (the
“Boeing/Kvwrner Understandings”). 1t was thereby apreed that the share
transfers should be formalized and that Kverner Invest and iis subsidiaries
should be repgistered as the Sea Launch owners in the relevant Venture
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Companies’ share registers, Furthermore, the Parties’ earlier agreement that
Kvearner invest was to replace Kverner Maritime in the Creation Agreement
was re-confirmed in the Boeing/Kverner Understandings.

6%, The Boeing/Kveerner Understandings were made subject 16 confirmation by
alt Parties 1o the Creation Agreement. In order to secure that the content of the
Boeing/Kvemer Understandings would later be ratified by ail Parties, a draft
version of the agreement wag senl o Energia and Yuzhnoye for their review,
Energia and Yuzhnoye, in letiers of 3 July 2000, both took the position that
some changes would have to be made regarding Sea Launch’s repayment of
partner loan losses. Energia’s and Yuzhnoye's comments were taken into
account in the final version. N¢ amendment was proposed or made to the
provision regarding the substitution of Kvemer Invest for Kvaerner Maritime
in the Creation Agreement.

75, In November 2000, a Resolution was circulated to all original Parties to the
Creation Agreement. The Parties were informed that the Reselution had 1o be
signed in order 10 formalize the transfer of Kvierner Maritime’s share in Sea
Launch so that the additional financing needed could be put in place.

71. The Resolution made express reference 1o the Boeing/Kvaemer
Understandings. The objective was to have the Parties formally confirm their
acceptance of what had previously been agreed between Boeing and Kvaemer
ASA for the benefit of the joint venture. The Resolution was subsequently
signed by all Parties which implied that the Parties confirmed their agreement
o substitute Kvazrner Invest for Kveerner Maritime in the Creation Agreement.

72. On & December 2005, Kvamer Invest was renamed Kvarmer AS. As part
of @ major company re-organization in 2005, Kverner ASA merged with Aker,
tHence, as 2 matter of Norwegian law, Aker is the successor in interest of
Kvarmer ASA.

73, Consequently, Kverner AS is now the proper Party to the Creation
Agreement and hence entitled 1o invoke its arbitration clause against Energia
and Yuzhnove.

(hjReimbursement of Guaraniees

74. At the request of Sea Launch, and prior to Sea Launch filing for bankruptey
protection, Boelng, as an Affiliate of BCSC. and Aker had issued several
Guarantees in favour of creditors of Sea Launch. Thus, Boeing and Aker had
entered into Guarantee Agreements with banks and guaranteed an issue of
floating rale senior notes 1o certain note investors,

75. Afier Sea Launch’s bankruptcy filing, Boeing paid a sum of
US5449.082,462.84 to the creditors under the Bank Guarantees. While Aker
did not reject lability under these guarantees, Aker wanted to investigate the
circumstances in some further detail, whercas Boeing elecied to make payment
in full without delay. On [1 September 2009, Aker issued & promissory note (o
Boeing for the sum of USS121.611.530.94. This sum represented aboul 27.1%



19

of the payment made by Boeing on behalf of Sea Launch. This percentage
reflects the portion of the total amount of the Bank Guarantees due from Aker
based on the inter-creditor obligations between Aker and Boeing towards the
relevant lenders.

76. In its capacity of Affiliate, Aker held claims against Energia and Yuzhnoye
by virtue of Aker’s payment in relation 10 the guarantee commitments. These
claims have subsequently been assipned to Kverner AS. While Aker was an
Affiliate, the proper Party to the Creation Agreement is Kvarner AS which in
this capacity is entitled to participate in these arbitral proceedings.

77. According to the Creation Agreement. Kverner AS’s portion of the total
liability under the Bank Guarantees amounts to US$89.816,492.57. The
balance in the amount of USE31.795,038.37 equals the amount owed by
Energia and Yuzhnoye,

78. It should be noted that in the Sea Launch bankruptcy proceedings in the
United Sates, the Respondents, in their alleged capacity as creditors, have filed
proot of claims with respect to Sea Launch. On 4 May 2010, the appointed
Creditor’s Committee filed an objection to certain of these claims before the
Bankruptcy Court. On 4 June 2010, PO Yuzhnoye filed a response to the
Committee’s objection. In its response, PO Yuzhnoye argued that any
controversies in conneciion with the Creation Agreement are 1o be resolved by
arbitration under the arbitration agreement contained therein. Hence, PO
Yuzhnoye took the position that the Creditor’s Committee cannot avoid the
mandatory arbitralion requirements of the Creation Agreement simply because
the Committee is not a signatory 1o the Agreement.

79. The arguments presented by one of the Yuzhnoye paries before the
Bankrupiey Court show that the position on jurisdiction taken by Energia and
Yuzhnoye in the present arbitration is taken in bad faith. It is noteworthy that
PO Yuzhnoye takes the position that the arbitration agreement now in dispute
may extend so far as to comprise even Third Parties, as defined in the Creation
Agreement, It would appear to be an inevitable consequence that the arbitration
agreement aiso extends o Affiliates with a cause of action arising under the
Creation Agreement,

Energia:
{a) General remarks

80. The Creation Agreement was signed by five parties, ie. BCSC. Energia.
Kvemner Moss, KB Yuzhnoye and PO Yuzhnoye, It contains an Exhibit A
which 1s the arbitration agreement and was signed by the same parties as the
parties to the Creation Agreement. The arbitration agreement therefore relates
lo and covers only those parties which have signed i1,

81. The Creation Agreement and the arbitration agreement are silent as Lo what
law shall govern the arbitration agreement. In such case. it follows from
Section 48 first paragraph of the Swedish Arbitration Act of 1999 that i shall
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be governed by the law of the counlry in which “the proceedings have taken
place or shall take place” pursuant to the agreement of the parties, ie. in this
case Swedish law. The law applicable to the arbitration agreement govems all
issues concerning its validity, save for the question of whether a party was
authorized 1o enter into an arbitration agreement or was duly represented.

82. Under Swedish law an arbitration agreement is only binding on those who
are parties 10 it. Thus, no other parties are bound by the arbitration agreemens
than BCSC, Energia. Kvemer Moss, KB Yuzhnoye and PO Yuzhnoye. This
also appears from the wording of the arbitration agreement which refers to the
“Parties” as they are defined in Article 1.1 of the Creation Agreement It
follows from the definition of & “Party” in the Creation Agreement that there
are no other Parties to the Creation Agreement ner to the arbitration agreement.
Consequently, the Arbitrator has ne jurisdiction over the claims brought by

‘Boeing.

83. Boeing and BCSC collectively claim payment from Energia 1o Boeing.
BCSC is thus not bringing any claims of its own in this arbitration. Therefore.
BCSC’s claims against Energia for payment to Boeing must be dismissed.

84. The “cross-claim” is brought by Kveerner AS. However, the signatory to
the Creation Agreement and the arbitration agreement is not Kvaemer AS but
Kvermner Moss. Kverner AS has not shown that it is the “successor in interest”
lo Kvarner Moss. [t follows that the Arbitrator lacks jurisdiction over the claim
brought by Kvarner AS.

85. Energia does not consent 10 a “cross-claim” being brought by Kveemer AS
tn this arbitration. In the absence of any express provision in the UNCITRAL
Rules and in the arbitration agreement, there is no possibility for Kvaemer AS
lo bring a “cross-claim” against Energia in this arbitration. It foliows from
Clauses 4 and 6 of the arbitration agreement that arbitration must be initiated
by applying 10 the SCC for appointment of an arbitrator, This has not been
done by Kvarner AS, The only Initiating Parties, as defined in Clause 6 of the
arbitration agreement, are Boeing and BCSC. Al parties other than the
Initiating Party are to be treated as Respondents, which means that Kverner
AS can only act as Respondent in this arbitration. The Arbitrator therefore
lacks jurisdiction over the “cross-claim™ brought by Kverner AS.

(b} Boeing 's claims

80, Boeing is not a party to the Creation Agreement. Without being a party to
the Creation Agreement and against the clear wording of that Agreement,
Boeing alleges that it is entitled to bring a claim under the arbitration
agreemeni in the Creation Agreement. Boeing essentially asserts i/ that the
Parties 1o the Creation Agreement intended to create “multiple” substantive
rights and obligations not only for the Parties but also for their “Affiliates”
(including rights for Affiliates acting as third party Guarantors), and (iij that
the Parties also intended that any dispule concerning such alleged rights and
obtigations be resolved by arbitration pursuant to the arbitration agreement in
the Creation Agreement.



87. The Creation Agreement has not conferred substantive rights and
obligations on third parties such as Boeing. The principle of privity of contract
is fundamental in Swedish jaw. A consequence of this principle is that a
contract cannot confer rights or impose cobligations arising under it on any
person except the parties to it. The prohibition is categorical with respect 10 the
wransfer of obligations 1o non-parties. Therefore, the Parties 1o the Creation
Agreement could not have conferred any obligations on non-Parties. Whilst it
is carrect that a third party under certain exceptional circumstances is entitled
to mvoke rights arising under a contract o which it is not a party, the third
narly musi prove that the parties intended to confer an independent right on
him. That was not the intent of the parties in this case.

88. Moreover. as obligations cannct be imposed on a third party, dispositions
of this kind cannot be conditional and require any counter-performance on part
of the beneficiary, However, in this instance, any undertaking by a “Guarantor”
to a third party lender is conditioned on the Guaranter’s performance.
Accordingly, Article 9.4.2 of the Creation Agreement does not constitute a
third party benefliciary agreement.

89. Article 9.4.2 of the Creation Apreement is. at most, an undertaking made
by the Parties vis-a-vis each other. Thus, a failure by & Party to make &
payment pursuant to this Article could in principle constitute a breach of such
Party’s obligations vis-2-vis the other Parties. Having said that, and in view of
the fact that the Parties under Article 9.4.2 are only liable pro rata parte, any
such breach does nat (and cannot) create an actionable claim between two or
more Parties,

90. However, even if one were o assume that the Parties through the Creation
Agreement conferred substantive rights on their Affiliates (which Energia
disputes}, it would not follow that a Party, let alone every Party, had agreed 10
arbitrate disputes under the Creation Agreement with Boging. An arbitration
agreement is separate from and independent of the main agreement. As 8
conseguence, each and every Party must have expressed its intent to let Boeing
bring claims under the arbitration agreement in the Crealion Agreement
Additionally, for an arbitration agreement to come about, Swedish law requires
that such intent be expressed clearly and unambiguously. Needless 1o say, the
burden of proof for the existence of an arbifration agreement between the
Pariies and Boeing rests with Boeing.

91. It is clear from the wording of the Creation Agreement that the Parties did
not intend that claims brought by or against Affiliates (or any other third party.
for that matter) be covered by the arbitration agreement. The arbitration
agreement relates to disputes between the Parties only. The Arbitrator therefore
Jacks jurisdiction to examine any ciaim brought by Boeing.

§2. Boeing did not take part in the negotiations regarding the Creation
Agreement. Energia, BCSC, Kvazrner Moss, KB Yuzhnoye and PO Yuzhnoeye
were the only Parties to the Creation Agreement and the arbitration agreement.



93. The reference in Article 13 of the Creation Agreement (¢ “[alny dispute,
controversy or claim arising out of or relating to the [Creation Agreement]”
does not show that the Parties agreed that “any dispute” relating to the Creation
Agreement would be arbitrated, irrespective of whether it was a dispute
between the Parties. Such an argument facks merit for a number of reasons.

94. First, it is clear that Article 13 of the Creation Agreement deals with the
objective scope of the arbitration agreement (je. the issues covered by the
agreement), and not with its subjective scope (ie. who is bound by the
agreement). The fact that Article 13 is silent on the subjective scope of the
arbitration agreement cannot be taken toc mean, and does nol mean, that the
Parties intended that non-Parties would be entitled 10 invoke the same.

95. Second, the Parties have in fact agresd on the subjective scope in the
arbitration agreement. This agreement makes it clear that the Parties to the
Creation Agreement alone are entitled and required to arbitrate disputes under
that instrument, Clause ! of the arbitration agreement refers 1o disputes
between the Parties, and there are a number of other provisions (Clauses 3, 4,
3,8, 9 and 11) which specifically mention the Parties,

96. Consequently, there is little doubt that the Parties did not intend to extend
the arbitration agreement of the Creation Agreement to Affiliates or 1o any
other third parties.

97. The reference to Affiliates in Clause 6 of the arbitration agreement cannot
be taken to mean that the Parties envisioned thal Affiliates would have jus
standi lo arbitrate disputes under the Creation Agreement, for the following
WO reasens.

98. First, while the last sentence of Clause & of the arbitration agreemem
provides that “{tJhe decision of the arbitrator will be final and binding on ali
Parties and their Affiliates”, the award would not be binding on such Affiliates
even if that had been the intention of the Parties. Hence, the Parties could not
have conferred a contractual obligation on Boeing to be bound by ihe
arbitrator’s award. At most, this clause means that the Parties have an
obligation vis-a-vis one anocther to ensure that their respective Affiliates
comply with the arbitrator’s award,

99. Second, while the pronoun “they” in the last sentence of Clause 6 of the
arbitration agreement could theoretically refer not only to “all Parties” but also
to “their Affiliates”, a more reasonable interpretation would be that “they”
refers exclusively to the Parties, as mentioned in Clauses 1,3, 4.5, 8, 9 and 11
of the arbitration agreement. Such an interprelation is consisient with the first
sentence of Clause 6. which only mentions the Parties as “entitled to participate
in the arbitration hearing”. If the Parties had intended that Affiliates should
have a right to “participate in arbitration hearings”, the normal approach would
be 10 mention Affiliates in this first sentence. The fact that they did not do so
strongly suggests that the final sentence of Clause 6 should be understood to
mean that the arbitrator’s decision will be binding on all Parties and their
‘Affiliates, regardiess of whether the Parties choose to participate in the hearing.
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100, Furthermore, Arucle 14 of the Creation Agreement does not support
Boeing's assertion that it is entitled to invoke the arbitration agreement in the
Creation Agreement, In addition 1o a categorical prohibition for a Party to
assign or transfer its interests or any part therecf in the Creation Agreement,
this provision stipulates that & Parly may become & pariner or owner in a
“Venture Company” through an Affiliate, but that each Panly “guarantees to the
other Parties that the Affiliate will comply with and be bound by the terms of
the Agreement™.

101, Article 14 of the Creailon Agreement makes it clear that, even if Boeing
were an Affiliate that was a partner or owner in 2 Venture Company, which if
is not, Boeing would still not be 2 Party 1o the Creation Agreement, Thus, even
in this situation, Boeing would not be entitled to invoke the arbiiration
agreement, which only applies o Parties, This is fully consistent with the
prohibition of assignment contained in the same article. Consequently, Article
14 of the Creation Agreement does not support Boeing’s position on the issue
of jurisdiciion.

102. Moreover, a dismissal would not result in there being no venue for Boeing
to pursue jts alleged claims. During the past 15 years, the entities active in the
Sea Launch project have concluded numerous agreements containing different
kinds of dispute resolution clauses, Consequently, it is by no means true that
there has been an agreement that all disputes relating to the project be settled
under the Creation Agreement.

fc) BCSC’s claims

103, As a Party, BCSC is, as a matter of principle, entitled to submit a ¢claim to
arbitration pursuant to the arbitration agreement in the Creation Agreement.
However, even on its own case, BCSC does not have a claim as a “Guarantor”
under Article 9.4.2 of the Creation Agreement and, consequently, is not the
holder of the purported right 1o reimbursement under this Arlicie. Nor could
BCSC have any other claim vis-d-vis Energia (or any other Party. for that
matter), based on Article 9.4.2 of the Creation Agreement.

104, The argument that BCSC would exercise the rights of Boeing ignores the
fact that the party on whose behalf BCSC wishes to bring a claim, /¢ Boging,
18 not a Party o the arbitration agreement. BCSC’s claims must be dismissed
for this reason alone.

105. BCSC’s assertion also ignores the well-established procedural principle
under which a judgment or an arbitral award cannot order performance in
favour of a third party.

) Kveerner AS's claims

106. Kvaemer AS is not the “proper party” to the Creation Agreement and the
arbitration agreement. In facl, the authorized representatives of Energia had



never heard of Kvemer AS prior to these arbitral proceedings. The only
Kvaerner entity invelved in those negotiations was Kvarner Moss,

107. The wording of the Creation Agreement indicates that the Parties attached
importance to the identity of the counterparties under the Creation Agreement.
Article 14 sets forth a categorical prohibition for a Party to assign or transfer itg
interests or any part thereof in the Creation Agreement. The Parties adopted a
more liberal approach as to who could become parmers or owners in the
Venture Companies comprising the Sea Launch partnership, Hence, the Parties
made a very clear distinction between the assignment and transfer of interests
in the Creation Agreement, on the one hand, and the transfer of ownership in a
Venture Company, on the other. It was the Parties” understanding that Article
14 refers only to the possibility of Affiliates becoming partners or owners in
the Venture Companies. The Parties had no imention to extend rights and
obligations under the Creation Agreement to Affiliates.

108. The importance of the above cannot be overstated with respect to the issue
as 10 whether Kverner AS is a Party to the arbitration agreement, First, the
prohibition of assignment in Article 14 of the Creation Agreement means that
any non-signatory to the Creation Agreement which asserts that it has become
a Party lo that Agreement must be held to a very high standard of proof. Such
non-signatory must show that each Party gave its unconditional consent to
succession not only under the Creation Agreement but also under the
arbitration agreement. This is all the more the case as the Paries agreed that
the Creation Agreement shall not be amended unless agreed to in writing by
each Party. The Creaticn Agreement has not been amended with respect 1o
what entities are “Parties”. Second, the fact that each Party was given the right
to transfer ownership in a Venture Company to an Affiliate means that the
participation of non-Parties in Venture Companies was foreseen and did not
have any bearing on the issue of succession under the Creation Agreement and
the arbitration agreement.

109. Kvazrner AS has not shown that Energia consented to the assignment of
Kvermer Marttime’s interests under the Creation Agreement to Kvaemer Invest,
let alone consented to the assignment of the arbitration agreement in the
Creation Agreement.

i 10. Energia never signed the draft Assignment Agreement. In fact, although
notl necessary, Energia even wrote a letter, dated 26 October 1999, clarifying
that it did not consent to the proposed assignment. In the letter, Energia raised
objections 1o the proposed assignment and proposed that these be discussed at
the next board meeting in November 1999,

111, In support of its assertion, Kverner AS relies on resolutions of the
members of Sea Launch Company, LDC, one of the Venture Companies.
However, these resolutions only show that Kveerner Invest participated in the
decisions of one of the Venture Companies. The Parties {including Kverner
Moss as renamed) were free to transfer ownership in & Venture Company to an
Affiliate, in accordance with Article 14 of the Creation Agreement. Thus, the
fact that Energia did not object to Kveerner Invest’s participation in these
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meetings does not imply that Energiz had agreed that Kvarner Invest had
replaced Kveerner Maritime in the Creation Agreement. Nor does it mean that
Kvemer Invest had replaced Kvemer Maritime in the arbitration agreement,
Consequently, Kvarner Maritime still held ali rights and obligations under the
Creation Agreement when. on 12 February 2000, Kverner ASA, the parent
company of Kvaemer Maritime, divested its interests in Kvamer Maritime. Il is
a fundamental principle of any legal system that a party cannot confer rights
and obligations which it does not have. This {act alone means that Kvarmner AS
cannot have become a Party 1o the Creation Agreement, nor to the arbitration
agreement contained therein.

112. Energia has not subsequently consented ic any transfer of rights and
obligations under the Creation Agreement. The “Boeing/Kverner
Understandings™ are, as the title supgests. “Understandings” between those two
companies. Energia has no part in them. If anything, the “Understandings”
confirm Energia’s pesition, since they make it clear that no assignment or
ransfer of rights and obligations under the Creation Agreement (valid or
invalid) had in fact taken place. The letier of Energia dated 3 July 2000, relied
on by Kvearner AS, does not support the proposition that Energia agreed that
Kvazmer Invest could substitute Kvaemer Maritime under the Creation
Agreement, nor under the arbitration agreement, In fact, in the last sentence of
the letter Enerpia states that it “did not receive yet completed drafl of
Boeing/Kveerner Understandings™ Energia cannot be expected 1o object to
proposed language in a preliminary draft. Failure 1o do so cannot be viewed as
constituting unconditional consent to the assignment of rights and obligations
under the Creation Agreement and the arbitration agreement, not least since
Energia actually objected to the proposed assignment in a letter dated 26
Dctober 1949,

113, Nor did Energia consent to such assignment through the document titled
“SEA LAUNCH CORPORATE STRUCTURE” as of November 2000. The
document only states that “[iJt is noted that it is proposed (i) to amend the
Creation Agreement to substitute Invest for Mariime”. Thus, there was no
assignment request in this document, but simply a proposal to amend the
Creation Agreement that was “noted”. Moreover, this proposal did not result in
an amendment of the Creation Agreement, which shows that Energia never
consented to the subsiitution, In view of the foregoing, Kvarner AS has not
become a Party to the Creation Agreement. In any cvent. Kvemer AS has not
shown that Energia specifically consented to the assignment of the arbitration
agreement contained in the Creation Agreement.

114, Kverner AS's claims must in any event be dismissed. On its own case,
Kvamer AS bases its purported right to reimbursement on the Assignment
Agreement concluded between Aker and Kvarner AS on 22 December 2009.
A fundamental principle of Swedish law. enshrined in Section 27 of the
Instruments of Debt Act (1936:81). is that a sucecessor does not acquire a
“better” right against the debior than the assignor had. This principle, which
applies also with respect to rights under arbitration agreements, means that the
purported debtor (in this case Energia) is entitied to raise the same objections
against the assignee (Kvarmer AS) as against the assignor (Aker).



115, Energia invokes the same arguments cn jurisdiction against Kvarner AS’s
claim as against Boeing. Privity of contract is a fundamental principie of
Swedish law. Althcugh a third party under certain exceptional circumstances
can invoke rights arising under a contract to which il is not & party, the party in
question must prove that it was the intention ol the contracting parties to confer
an independent right on the third party. The Parties to the Creation Agreement
did not intend 1o confer a right on Aker. At most. Articie 5.4.2 of the Creation
Agreement can be viewed as an undertaking made by the Parties vis-a-vis each
other.

116. Moreover, and in any event. it is clear from the wording of the Creation
Agreement and the arbitration agreement contained therein that the Parties did
not intend to extend the arbitration agreement of the Creation Agreement to
Aker or o any other third parties.

1'17. The Panies have defined the subjective scope of the arbitration agreement
in a clear and unambiguous manner. Clauses 1, 3, 4, 5, 8, 9 and 11 of that
agreement demonsirale the Parties’ intention to limit the subjective scope of
the agreement to disputes between the Parties to the Creation Agreement. The
reference to Affiliates in Clause § of the arbitration agreement cannot be taken
1o mean, and does not mean, that it was the Parties’ intention to confer the right
to bring claims under the arbitration agreement on Aker. A dismissal of
Kvemer AS’s claims would not result in there being no venue for Kvamer AS
1o pursue its alleged claims.

fe) Cross-claims

1 18. In the absence of any express provision in the arbiiration agreement and in
the UNCITRAL Arbitration Rules. there is no possibility for Kveerner AS to
bring a cross-claim against Energia in this arbitration. Based on the arbitration
agreement, it is clear that the Parties never intended that a Party (let alone non-
Party Affiliates such as Kvarner AS) should have the right io bring cross-
clairns, When interpreting the arbitration agreement, Kvamer AS ignores a
number of provisions which demonstrate this fact, in particular Clauses 4, 5
and 6. Read 1ogether, these provisions mean (i} that an arbitration can only be
commenced by application to the SCC for appointment of an arbitrator, (/i) that
the “Initiating Party” is the Claimant under the UNCITRAL Arbitration Rules,
and (7ii} that a!l other parties than the “Initiating Party” will be treated as
Respondents. Thus, Kvaerner AS is 1o be treated as a Respondent. and the
Parties have not given a Respondent the right to submit cross-claims, Had they
wanted to do so, it would have been perfectly natural to express such an
intention in the detailed arbitration agreement. By contrast, the arbitration
agreement demonstrates that the Parties had the opposite intention, ie. that a
Respondent cannot at the same time act as a Claimant. This intention of the
Parties is further demonsirated by the fact that they selected the UNCITRAL
Arhitration Rules, which do not entitle a Kespondent t¢ submit a cross-claim,
but only a counter-claim and/or a set-off claim (Article 16 of UNCITRAL
Arbitration Rules).



119. Moreover. the inclusion of Kverner AS’s cross-claim in this arbitration
would be inappropriate. First, Kvaemer AS waited more than two months
before submitting an eight-page Statement of Cross-Claim. Second, an
inclusion of this cross-claim would cause inconvenience and burden the
proceedings. The proceedings have already been adversely affecied by
Kverner AS's cross-claim. Due to complicated circumstances surrounding the
alleged assignment of rights and obligations under the Creation Agreement,
Energia has been forced o spend a considerable amount of time and resources
on factual and legal issues which do not arise in relation to the alieged claims
of Boeing and BCSC.

120. Boeing and BCSC initiated this arbitration on 19 October 2009. However,
the assignment of Aker’s alleged claims against Energia and the notification of
such assignment did not take place until 22 December 2009, ie afier the
initiation of the arbitration. In such situations & respondent/debior is not bound
by an arbitration agreement. The Arbitrator therefore lacks jurisdiction.

(f) Aker’s position

121. There were no “formal” reasons o name Aker a Respondent in this
matier. Aker should therefore be dismissed as a Respondent, Energia has noted
that Boeing and BCSC have subsequently substituted Kvamer AS for Aker as
a Respondent and has no comments on this substitution.

Yurhnoye:
(o} General remarks

122. Boeing seeks reimbursement of ceriain moneys allegedly due from
Yuzhnoye under Aricle 9.4.2 of the Creation Agreement which provides that,
if a Venture Company faiis to reimburse a Guarantor for any payment made by
the Guarantor to a third party lender, then each Party to the Creation
Agreement shall pay a pro rata part of such amount to the Guarantor.

123. The Parties to the Creation Agreement are listed in the head of that
instrument. There is also ex abundante cawelu in Article 1.1 a definition of
“Party”. In Article 14 of the Creation Agreement there is a categorical
prohibition of assignment of a Party’s interests in the Agreement. In the
arbitration agreement, the essential elements of which are found in Exhibit A to
the Creation Agreement, there are several references 1o “Parties” or “Party™.

124, The Creation Agreernent makes a distinclion between the guestion of
which entities shall be Parties to the Agreement and the question of which
entities shall have ownership rights in the Venture Companies. Assignment and
transfer are treated differently in the Creation Agreement. The entities must not
necessarily be the same but may be different. However. the only legal entities
that can bring proceedings under the arbitration agreement are the “Parties” as
defined in that instrument. They do not include Boeing. Kverner AS or Aker.
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125, Not enly have the Parties given particular weight to defining which
entities are “Parties” to the arbitration agreement, but it also follows from this
agreement that they have intended other entities not to be “Parties” thereto. For
instance, the fact that Clause 6 of the arbitration agreement specifically
stipulates that an award shall be binding also on an “Affiliate” would have
been superfluous. if the Parties had intended that an “Affiliate” were to gualify
as a “Party” under the Arbitration Agreement.

126. It is a fundamental tenet of arbitration law that arbitration is based on
consent, /.e. that it is binding only on those who are parties to an arbitration
agreement. In the event where a particular arbitration agreement — as in the
present case — 13 clear and unambiguous, there can be no uncertainty as to
which entity may initiate arbitration and which entity may not. As there is a
perfectly clear and unambiguous expression of intent by the Parties to the
Creation Agreement, there 18 no reom for entering Into a reasoning based on
hypothetical or assumed intent (in clear conflict with the express wording of
the arbitration agreement) and on certain theories based on third party
beneficiary, assignment, representation and the like. There is alse no
justification for discussing “intent” in respect of Affiliates, as these entities
have not expressed any intent by acceding to the Creation Agreement.

127. Boeing is not a Party to the Creation Agreement but an “Affiliate” in the
meaning of that Agreement and does not have jus siand! to bring a claim under
the arbitration agreement. As a consequence, the Arbitrator lacks competence
to adjudicate any claim brougnt by that company.

128. BCSC is a Party to the Creation Agreement and is, as such, entitled to
submit a dispute to arbitration on the basis of the arbitration agreement
However, based on the presentation made by Boeing and BCSC, it is only
Boeing, as purported Guaranior, that could arguably be advancing & claim for
reimbursement. As BCSC is not advancing any claim of its own, the Arbitrator
lacks competence 10 adjudicate any claim also in relation to BCSC. When two
parties jointly advance a ciaim, both parties must have jus standi in order for
the claim to be admissible in arbitration.

129. In order for a matter to be brought to arbitration. and for jurisdiction 10 be
vested in the arbitrator, it is a prerequisite that there is a dispute between the
parties. From the factual account presenied by BUSC it appears that BCSC
does not bring any dispute on its own against the other entities figuring in the
arbitration. Hence, there is no dispute involving BCSC.

130. According to the assertions of the Claimant parties, neither BCSC nor
Kvarner AS {or Akerj has discharged any payment obligation vis-4-vis third
party lenders as “Guarantor”. Consequently, there are no facts alleged by the
Claimant parties which create a prima facie assumption that jurisdiction exists.

131. Aker was named as a Respondent by Boeing and BCSC, although they
sought no payment from Aker., only (o satisfy the formal requirements of the
arbitration agreement. However, there is no requirement 1¢ name a non-Party 10
the Creation Agreement as “Respondent”. Aker must be dismissed as
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Respondent. firstly because it is not a Party 1o the arbitration agreement and
secondly because there is no dispute between Aker and any Party 10 the
Creation Agreement. A party, whether claimant or respondent, need not accept
that another person not bound by the applicable arbitration agreement is
allowed 1o take part in the proceedings. Yuzhnoye does not consent 1o Aker
taking part in this arbitration. Yuzhnoye has noted thal Boeing and BUSC have
subseqguently substituted Kvmer AS for Aker as a Respondent.

132, Boeing and BCSC are, in the terminology of the Creation Agreement, the
“Initiating Parties” in this arbitration. Kveerner AS has interloped in the
arbitration under the guise of “Cross-Claimant”. Yuzhnoye rejects Kvemer
AS’s intrusion for the following reasons.

133, Kverner AS is nol a party (o these proceedings by succession or
otherwise. It lacks jus standi, and its claim must be rejected for lack of
jurisdictien. Clause 6 of the arbitration agreement simply means that a non-
disputant party may take part in the proceedings as an “Invitee”,

134. So called cross-claims, ie claims raised by one respondeni against
another respondent, are not admissible in the absence of a specific agreement
to such effect, In the case of the Creation Agreement, the Parties have not
admitted the lodging of cross-claims, Insiead, they have, by referring to the
UNCITRAL Arbitration Rules, which only allow for counter-claims and set-off
claims, explicitly excluded the possibility to submit any cross-claim in this
arbitration. Clause 6 of the arbitration agreement also proscribes a situation
where a Respondent will at the same time act as a Claimant.

135, Kvarner AS's claim is based on the affirmation that Aker’s purponed
claims against Yuzhnoye have been assigned to Kverner AS and that this
would entitle Kvaerner AS 1o bring a claim in this arbitration. However, & party
which does not have an arbitrable claim cannot procure that such claim be
allowed in arbitration by simply assigning it 10 2 party which has concluded an
arbitration agreement in respect of another contractuat relationship. The
assignment of a claim cannot vest other or different rights — such as an
entitlement to arbitration ~ in the assignee than those held by the assignor.

136, Additionaily, Yuzhnoye has not been notified of any assignment of any
purporied claim by Aker against Yuzhnoye. In order for an assignee to be able
1o vindicate an assigned claim in arbitration, it is necessary that the notification
reaches the addressee prior to — or. possibly, at the same time as — the request
for arbitration.

137. Yuzhnoye does not accept the suggestion that there has been an
assignment of a claim from Aker 1o Kvemer AS. Furthermore, if a payment
had taken place, it has been made on the basis of an undisclosed inter-guarantor
agreement between Boeing and Aker and not on the basis of any Guarantee
undertaken vig-a-vis a third party lender. Kverner AS has not even alleged that
it advances a claim for reimbursement of & Guarantor payment to a third party
lender bu! stated that it made & payment to Boeing under an inter-guarantor



agreement, and its ¢laim must also be dismissed on the ground that there is a
clear lack of asserted facts grounding competence,

(bj Boeing's and BCSC s claims

138, Boeing and BCSC appear to bring a joint action, not distinguishing the
alleped causes of action that they may entertain (with the exception of the
secondary position of BCSC representing Boeing). In view hereof, it should be
emphasized that if two parties bring a joint action and one of those parties lacks
Jus standi, the action must be dismissed in rofo on jurisdictional grounds.

139, The argument that Yuzhnoye agreed i Armicle 13 of the Creation
Agreement to arbitrate all claims related to the Creation Agreement must fail,
hecause Articie 13 cannot imply that Yuzhnoye gave its consent o arbitrate
claims with other entities than the Parties. The provision s obviously
concerned with the objective scope of the arbitration agreement.

140. The Creation Agreement does not create rights and obiigations for the
Affiliates. A contract can oniy create rights and obligations for the parties to an
agreement. A party can cerfainly assume a duty to discharge certain functions
of any third party (such as Affiliates, Venture Companiey, Parents or
Subsidiaries), but that does not mean that such third party can exercise any
right or obligation that derives from a contract {o which it is not a party.

141, Consequently, the Creation Agreement does not bind, by its substantive or
procedural provisions, Affiliates. In fact, Affiliates are not signatories to the
Creation Agreement and have not committed themselves under this instrument.
On the contrary, the Agreement provides that the identity of the Parties shall
remain unchanged {and that those Parties thus shall be bound by the Creation
Agreement). An Affiliate can, exceptionally. be a title holder to a Venture
Company {and Article 14 may be considered as containing an option tc¢ such
effect). However, only Kvarmer Moss has made use of the possibility to have
an Affiliate hold title to Venture Companies. Boeing does not hold title to any
Venture Company, and its cause of action is not premised on any such
purported (non-existing) title.

142, The undertaking in Article 9.4.2 of the Creation Agreement 1o the effect
that “each Party agrees (0 pay the Guarantor a percent of the amount paid to the
Third Party” is an undertaking made by the Parties in their relationship to each
other. The fact that a Party would not make such a payment would arguably
constitute a breach in a Party’s relationship to the other Parties. However, as
the Parties are hable pro rata parie and do not carry joint and several liability
for such breach — it had occurred - i1 does not give rise ¢ an action for
damages or any other relief in the relationship between one Party and another,

143. There is no duty for a Party — owed to the other Parties to the Creation
Agreement — 10 answer for any Guarantee undertaken by an Affiliate to a Third
Party that can be exercised on a substantive level, Such = lability is contingent
on the provision of a Guarantee and the faifure of the Venture Companies to
reimburse such a Guarantee, and on the absence of circumstances which would
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vitiate any right of reimbursement, matters which must be based on a
contractual relationship between a Party and Boeing {whether represented by
BCSC or not) and Aker.

144, Yuzhnoye recognizes that BOSC is a “Party” to the Creation Agreement,
and that this legal entity thercfore would be entitled to submit a dispute
“arising out of or relating to” the Creation Agreement to arbitration on the
strength of the arbitration agreement. However, BCSC is not entitled 1o bring a
claim on behall of Boeing, because the determinative question [or such right is
whether the principal ~ /e, the party in whese interest and on the account of
which a claim is pursued — is a party to an arbitraiion agreement and not is
representative. Nar is there any justification for BCSC otherwise to pursue an
action in Boeing’s interest.

(c) Kvaerner AS's claims

145 The position of, and all objections raised by. Yuzhnoye apainst the
Arbitrator’s jurisdiction vis-a-vis Boeing and BCSC are invoked also in respect
of Kvaerner AS. In addition, the following is submitted,

146. Yuzhnoye accepts that it has sighed the Assignment Agreement of 8
October 1999, As for the “Boeing/Kvazrner Understandings”, there is no final
approval given in Yuzhnoye's letier of 3 July 2000 or otherwise. According to
Article 17 of the Crealion Agreemenl, any amendment of the Creation
Agreement may not be made “unless agreed to in writing by - - - each Party™.

147, 1t would also seem that Energia has not given any form ol acceptance to
the substiiution of Parties. This must imply that there has not occurred any
effective Party substitution, since Arnicle 14 of the Creation Agreement
includes a categorical prohibition for any Party 10 wansfer its interest in the
Agreement.

148. 1t is clear that this unconditional proscription against assignment may be
overridden by any subsequent agreement by the Parties. However, in view of
the categorical wording of this prohibition, it is necessary that such amendment
must have the unconditional approval by «lf Parties to the Creation Agreement,
i.e. also Energia. Lacking the latter, there cannat have occurred any Party
substitution.

149, Moreover, cross-claims are only allowed if they can be based on an
agreemen! between the parties. In the present case, a cross-claim is not allowed
by the arbitration agreement. Nor have the Parties accepted such claims by
referring to the UNCITRAL Arbitration Rules which do nol contzin any
provision allowing such claims.

150, In the course of ongoing discussions on the revision of the UNCITRAL
Rules, the matter is being considered, but it is clear that at the present stage
these Rules do not envisage the admissibility of cross-claims.
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151, It is not sufficient 1o base jurisdiction on the fact that Kverner AS has
asserted that its claim is based on the Creation Agreement. According to the
so-called assertion doctring, 1l is not enough for a party to assert that its claims
are based on a particular substantive agreement (including an arbitration
clause). It is instead for the Arbitrator to determine whether the factual
circumstances invoked. but not necessarily proven, by the party would or
would not ground jurisdiction.

152, In the present case it is clear that the factuai circumstances which are
alleged by Kvazrmer AS do not ground jurisdiction. Kverner AS does not assert
that the alleged claim which has been assigned to Kvamer AS is based on any
payment by Aker as “Guarantor” to any “Third Party” lender. Instead Kvarner
AS describes that the claim which has been assigned to the company relates to
an alleged payment made by Aker (in the form of a promissory note) to Boeing
based on an alleged inter-creditor agreement between these parties. [t is
therefore evident that the claim submitted by Kvamer AS is not, by the
company’s own description, a situation where an Afhliate has made & payment
to a Third Party on the basis of a Guarantee as described by Article 9.4.2 of the
Creation Agreement,

153, The assignment of Aker’s purported claim against Yuzhnoye and the
notification hereof were made afier initiation of this arbitration, and does not
vest fus standi in Kvaerner AS,

(d) Additional considerarions

154, Yuzhnoye does not consider it useful to engage in any general discussion
of whether the Parties wanted to minimize the procedural complications
inherent in & multi-jurisdictional effort. It is not for the Arbitrator to evaluate
any general issues of dispute resolution policies that may or may not have been
considered in any paricular case, but to simply consider the remit of the
Parties’ agreement on dispute resolution as it has manifested itself in the
relevant arbitration agreement.

155, Obviously, it is not sufficient that a dispute may be related to a contractual
relationship, but there must also be jus standi in respect of the disputants for
purposes of referring a panicular dispute 10 arbitration  (subjective
arbitrability).

156. The relevant contractual provision, Article 14, means that a Party to the
Creation Agreement may have an Affiliate hold the ownership interest in a
Venture Company. This has nothing 10 do with the question which entities are
“Parties” to the Creation Agreement. Quite on the contrary, Article 14 goes on
to say that “no Party shall assign, nor in any manner transfer, its interests or
any part thereof in this Agreement”, Therefore, Article 14 of the Creation
Agreement reconfirms the limitation of the jus siandi in the arbitration to the
Parties as defined in that Agreement.

157, Tt is obvious and fundamental that an arbitral award cannot ipso jure be
binding on anyone else than a party to the pertinent proceedings. The fact that a
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non-party is identified 10 assume obligations in a contract o which it is not a
parly carries no contractual implications,

158, The Creation Apreement is an agreement between the Parties, and not an
agreement between Parties and any Third Party. including an Affiliate.

159, A third party beneficiary agreement (“rrediemansavial ) is an agreernent
whereby two or more parties bequeath on a third pany — /¢ an entity not a
party to the agreement — an independent right. Normally, it is & matter of a bi-
partite agreement, where the two parties agree that one of thern shall extend a
certain beneficial right to a third party. As such a contractual disposition cannot
be subject to any obligation — obligations cannot be imposed on a third party ~
the right cannot be made contingent on conditions, and carnot therefore require
any counter-performance on the part of the third party. In the circumstances of
the present case, any purported undertaking by a Parly to an Affiliate as a
“Guarantor” to a third party - 1s conditioned on the Guarantor’s performance,
i.e. the issuance of 8 Guaraniee to a “Third Party” and a payment under that
(Guarantee, Therefore the Creation Agreement does not. and did not, intend 1o
confer upon an Affiliate or any other Third Party an independent and
unconditional benefit. The arbitration agreement of the Creation Agreement
clearly establishes that a ”"Guarantor”, which is not a Party 10 the Agreement,
was not intended by the Parties to submit such question in the present
arbitration,

160. The fact that the Parties may have reaffirmed the contents of Articie 9.4.2
of the Creation Agreemnent in the context of certain board resolutions invelving
the Verture Companies does no! add or detract anything to the reasoning
above, and, in particular, does not bring any non-party Guarantor within the
remit of the arbitration agreement,

161. If Article 9.4.2 of the Creation Agreement were (o be considered a third
parly beneficiary agreement, it should be noted that a third party beneficiary
cannot invoke an arbitration clause contained in the agreement, where two or
more parties have granted the third party a right. The reason for this is the
following.

162. The arbitration agreement is separate from the main agreement containing
the substantive terms. The relevance of this principle is present not only when
determining whether an agreement alleged 1w be invalid is subject to
arbitration, but also in the context of agreements that besiow a benefit on 2
third party.

$63. It is clear that an arbitration agreement bestows not only benefits but also
obligations. Most importantly, it prevents a party from bringing an action
before a court of faw to obtain any kind of relief. It also imposes an economic
burden, and the necessity to subject itself to a specific procedure to which it
cannot be bound in the absence of consent. If not for the principle of
separability, any third parly agreement including an arbitration agresment
would not represent only a right and could not be exercised by the third party.
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164. Consequently, a third party cannot be bound to an arbitration agreement
for the simple reason that it has not given its consent to arbitrate. If it were
considered to be bound. it would produce the absurd result of & third party
being effeciively deprived of s night to recourse 1o the court without its
consent.

165. As it is not possible to bind a third party to an arbitration agreemeni
without its consent, it follows that a third party beneficiary does not have a
right to invoke an arbitration agreement.

166. It is an intrinsic feature of Swedish arbitration law that it does not accept
an asymmetrically binding effect (“halrande bundenhet™) of an arbitration
agreement.

167, There can certainly exist arbitration agreements which are asymmetric in
nature, which by their very wording confer upon a party the choice of going 1o
cour! or to arbitration (and, obviousty, investment protection treaties typically
contain a choice of options extended to the investor). Such clauses are
normally accepted as enforceable. However, this requires express language to
such effect.

168. First of all, Yuzhnoye does not accept that Boeing or Aker has any rights
based on the Creation Agreement, There is no agreement signed by the Parties
o the Creation Agreement, on the one hand, and Boeing and Aker, on the
other, as to the former Parties’ undertaking of a second-tier guarantee,

169, On the question whether an arbitrator may order a party 10 effect payment
~ or other performance — o 8 third party, r.e. a non-party to the arbitration, the
following should be noted.

170. The question whether a parly is entitled to bring a certain fegal action on
behalf of a third person — not party to the relevant proceedings ~ is a matter of
procedural law, Such a matter — which does not constitute part of the
substantive aspect of the dispute — must be determined accerding to the
procedural rules at the seat of the arbitration.

171, The matter of whether an action may be brought to order a counterparty Lo
effect payment to a third party not taking part in the particular action has been
decided in a Swedish Supreme Court judgment in 1984 (NJA 1984 p. 215).
The Supreme Court hetd that there is no reason to allow a party to bring an
action concerning & third person’s rights. Such an action should therefore, the
Caourt held, be dismissed on procedural grounds. In the present case there are
no circumstances which would justify a Party to the Creation Agreement to
bring an action against another Party for the benefit of a third person, fe a
“CGuarantor”,

172, There are other compelling reasons why an arbitrator cannot grant reliel’
vis-4-vis a third party which has not been a party to the proceedings. There is
the question of the res judicata effect of the award. Potentially insoluble
situations would arise where the third party considers that the action, as it has



been framed by the unautheorized interlocutor, should have been represented in
a different way for a more auspicious outcome, and where the procedural bar of
res judicata should normally be the appropriate tool.

173. There 1s also the inherent inequality in the concept of a non-pary
beneliciary, where the third parly risks nothing in the event of fzilure, and
where another party will be liable for costs as between the parties. Extricating
from each other the assessment of the merits of the case from the potential
liability for costs, depending on that assessment, will upset the balance of
procedural equality.

174, BCSC's and Kvamer AS’s clatms, if and to the extent they have been
submitted on behalf of Boeing and Aker. respectively, must therefore be
dismissed on procedural grounds for lack of jurisdiction,

Boeing and BCSC:

175. Although Yuzhnoye admits that a Party-Guarantor has a substantive right
to reimbursement under Article 9.4.2 and that a failure to reimburse the Party-
Guarantor would be a breach of the Creation Agreement, Yuzhnoye takes the
position that an Affiliate-Guarantor somehow lacks a substaniive right to
reimbursement. That position is impossible to reconcile with the language of
the contract.

176. Energia admits, on its part, that under Article 9.4.2, & failure 10 reimburse
a Party-Guarantor is a breach of the Creation Agreement. However, Energia
argues that g breach of Article 9.4.2 somehow does not create a claim for the
Guarantor (Boeing) against a Party (like Energia). This argument undercuts the
very basic tenets of contract law. The document clearly gives Affiliates like
Boeing a right 1o recover directly from the Parties. To adopt Energia’s
argument would read the term “Affiliate” out of Article $.4.2 and would render
including “Affiliate” within the definition of “Guarantor” (in Article 1.1)
entirely superfluous.

177. Energia’s and Yuzhnoye's arguments in this arbitration contradict not
enly the Creation Agreecment, but also the position that each of them took on
the matter during the course of the Parties’ business dealings. When Sea
Launch borrowed US$448.1 million from a series of third party banks, Energia
and Yuzhnoye expressly agreed that the money would be guaranteed by
Boeing and Kverner ASA, and both expressly reaffirmed that they would
comply with Article 9.4.2 of the Creation Agreement 10 pay Boeing and
Kvamer ASA their fair share in the event those “Parent Guarantees” were
called.

178, Energia and Yuzhnoye have contractually agreed (o arbitrate a/l claims
related 1o the Creation Agreement. The claims raised certainly fall within this
ambit as they relate to the Creation Agreement. Swedish law clearly provides
that this is the appropriate forum against Energia and Yuzhnoye.

179, Under Swedish law, as well as in most legal systems, the intent of the
parties is the overriding principle when interpreting commercial contracts,
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180. The Creation Agreemenl covers & complex business joini venture
invelving companies from the United States, Norway, Russia and Ukraine.
Although four parties are signatories to the Agreement (the Parties), the plain
language of the Agreement creates muitiple rights and cbligations for the
Parties and their Affiliates. Reference is made to Articles 1.4, 1.6.2, 2.1, 2.2,
3.5, 6.7,9.4.2, 12.4 and {4 of the Agreement. Most applicable here is Article
9.4.2 which entitles & Party or an Affiliate providing & guarantee of a Sea
Launch debt 10 a third party 1o & right of reimbursement against Sea Launch
and the Parties if any amounts have {0 be paid io the third party. The Parties {0
the Creation Agreement thus intended o create substantive rights in favour of
Affiliates of the Parties acting as third party guarantors.

181, The Parties and their Affiliates wanted to minimize the procedural
complications inherent in a multi-jurisdictional effort like Sea Launch, Those
affected by the Creation Agreement clearly envisioned the possibility of
disputes arising out of the various obligations. Given that the Parties and their
Affiliates were from diverse nations around the world, they apreed to a single,
uniform venue where all disputes related to the Creation Agreement would be
resolved (arbitration before the SCC) and a single, uniform law that would
apply {Swedish law). Article 13 of the Creation Agreement is very clear on this
point. Nothing in that Article provides, or remotely suggests, that Affiliates of
the four Parties to the document would be unable to participate in such an
arbitration to enforce the rights granted to them or o defend themselves against
claims that they failed to meet the obligations imposed upon them. Since this is
a dispute “relating 10" the Creation Agreement, i{ clearly falls within the agreed
arbitration clause.

182, Despite this clear language, Energia and Yuzhnoye seek to argue that only
“Parties”, as defined in the Creation Agreement, may commence an grbitration.
This argument entirely ignores Article 13 of the Creation Agreement. Since
both Energia and Yuzhnoye agreed in Article 13 that a/f disputes related 1o the
Creation Agreement would be arbitrated, their jurisdicticnal arguments should
be rejecied.

183, Indeed, the Creation Agreement makes quite clear that Affiliates are
meant 1o be bound by the substantive and procedural provisions of the Creation
Agreement. For examnple, Article 14 explicitly permits any Party to participate
in the Sea Launch venture through an Affiliate, provided that “the Affiliate will
comply with and be bound by the terms of this Agreement”.

184. In sum, Energiz’s and Yuzhnoye’s comtractual arguments essentiaily
ignore the Creation Agreement’s two main provisions — Articles 9.4.2 and 13.
Those provisions clearly give Boeing a substantive right to reimbursement
from both Energia and Yuzhnoye and reguire Energia and Yuzhnoye to
arbitrate any dispute erising cut of or relating o the Agreement,

185, Instead, ignoring the actual agreement to arbitrate (Article 13 of the
Creation Agreement) Energia and Yuzhnoye focus on Exhibit A to the
Creation Agreement. Exhibit A to the Creation Agreement cannot plausibly



gpvercome the broad language contained in Article 13, Exhibit A sets out
procedural rules for the arbitration and neither states, defines, nor limits the
scope of the arbitration, nor does it even purport to address the scope of issues
subject to arbitration or limit the particular entities which can participate in an
arbitration.

186. Moreover, the wording of Exhibit A demonstrates that the Parties
intended their Affiliates to be bound by the arbitration clause in the Creation
Agreement, and establishes that all Parties knew that Affiliates were paotential
parties to an arbitration, should a dispute over the Creation Agreement arise.
Clauses 6 and 10 of those procedural rules expressly mention arbitrations
brought by Venture Companies (which are not signatories of the Creation
Agreemeni) and arbitrations in which Parties and Affiliaies are involved and
must waive potential immunity. These provisions are entirely inconsisient with
Energia’s and Yuzhnoye's arguments that the Partics intended to limit the
arbitration clause 1o disputes between the signatories to the Creation
Agreement.

187, Clause 6 of Exhibit A impliedly recognizes that Affiliates are entitled w0
arbitrate their substantive rights under the Creation Agreement. Energia’s
argument that the word “they” in Clause 6 does not refer to the phrase “Parties
and their Affiliates” borders on the absurd. If one were to follow the logic of
Energia and Yuzhnoye, Boeing would be bound by the results of any
arbitration relating 1o the Sea Launch venture, but would not be able 1o initiate
any such proceeding even if the rights at stake solely accrued to Boeing. Such
an absurd result was clearly not intended by the Parties. The clear intent of the
document was 10 allow Affiliates such as Boeing to participate in an arbitration
10 adjudicaie disputes under the Creation Agreement. That is why the
dacument requires that afl disputes relating to it be submitted 10 arbitration.

188, Energia’s fali-back position is that Clause & of Exhibit A is unenforceable
as a matter of law because “Affliates” are not Parties to the Agreement and
cannot! therefore be bound to an arbitration clause. This is simply incorrect
under Swedish law, as third parties can be — and often are — so bound. The
wording of Exhibit A thus substantiales the intention of all parties that ali
disputes under the Creation Agreement were (0 be arbitrated,

189, Finally. as a practical matter. 1t would defy logic to deny Boeing the
opportunity to redress the substantive righis created by the Creation Agreement
in the venue required by that Agreement. Boeing took part in the negotiations
feading up to the Creation Agreement and later issued the loan guarantees ai
issue in this arbitration to facilitate the financing of the project. All the
“Parties” to the Creation Agreement were well aware of this, as is shown by
Article 9.4.2 of the Agreement. In fact. the Parties repeatediy reaffirmed the
substantive rights given 1o Boeing and BCSC by Article 9.4.2 in resolutions of
Sea Launch’s Board and reaffirmed that they would pay if their obligations
became due. Unfortunately, Energia and Yuzhnoye have simply refused to do
$0.
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190, The fact that an arbitral award would be binding not only on BCSC bur
also on Boeing shows the intent of the Parties to ook to the business realities
of the project, minimize the number of disputes which could arise out of the
project, and require them all 10 be resolved before a singie forum. ie. in this
arbitration. That is precisely why Article 13 requires all disputes relating to the
Creagion Agreement to be resolved through arbitration. Boeing is a petential
respondent in an arbitration under the Creation Agreement and must also be
entitled to invoke the arbitration clause.

191, Article 94.2 of the Creation Agreement and the Cuarantees issued
pursuant to that provision created substantive rights for Boeing. The proper
forum for the exercise of these rights is arbitration under the arbirration clause
of the Creation Agreement. But even if Boelng did not have the right 1o initiate
this arbitration, BCSC did, since BSCS has an independent right to initate a
claim on behall of Boeing. BSCS maintains this as a secondary position in this
arbitration. Energia’s and Yuzhnoye’s jurisdictional position must therefore be
rejecied,

192. The Creation Agreement created obligations for BCSC that are directly
related to this arbitration. Article 9.4.2 requires BCSC — just as it does Energia
and Yuzhnoye - {0 pay iis proportionate share of the See Launch Loan
Guarantees. Accordingly, BCSC has as much & night as any other Party
{including Aker and Kvamer AS) to invoke arbiiral jurisdiction fo (i) declare
the rights and obligations of all Parties and their Affiliates under the Creation
Agreement, and (i) asscss the relevant entities’ proportionate share of the
US$448.1 million paid (0 satisfy third party Guarantees issued at the request of
Sea Launch.

193. Indeed, Exhibit A to the Creation Agreement clearly provides in Clause 6
that all Parties are entitled to participate in any arbitration proceedings relating
to the Creation Agreement, and that all Parties and their Affiliates will be
bound by the arbitration award whether or not they choose 1o participate in the
arbitration. In sum, the Creation Agreement provides that, if there is a dispute
arising oul of the Creation Agreement, there will be a single proceeding and all
other Parties and their Affiliates have a right 1o participate in the process.

194, Moreover, BCSC has an independent basis o initiate these proceedings
because BCSC clearly has a claim against Energia and Yuzhnoye that they
shall pay the Guarantee sums owed to Boeing. The substantive rights of Boeing
are based on the Creation Agreement, and Beeing as an Affiliate of BCSC
would be bound by an arbitratiorn award under the Creation Agreement. The
only reasonable procedural solution would then be for BCSC to exercise these
substantive rights on behalf of Boeing. In that case, Boeing, which would
certainly have a right 1o participate in the arbitration, would alse bring a cross-
claim to pursue its substantive rights against the Respondents. Thus, even if the
Arbitrator were to find that Bocing cannot initiate these proceedings (which
would be contrary to Article 13 of the Creation Agreement}, the parties to this
arbitration would be in the same position as they are now, albeit by an
alternative procedural methed, in that BCSC and Boeing would be pursuing
their rights against the Respondents.



195, Even if the provisions of the Creation Agreement had not given each of
Boeing and BCSC a right to bring this arbitration (which it did), Boeing and
BCSC wouid still be allowed ¢ commence arbitration under Swedish
arbitration law,

156, Under Swedish law the legal effects of an agreement are not limited to the
signatory parties. The general principle of privity of contract has certain
exceptions. One such exception is the fact that a third party may invoke rights
emanating from a contract it did not sign, provided that the signatory parties
intended to create such a right for the third party,

197. The principle of third party rights is further demonstrated in Swedish
arbitration taw. The legal effecis of an arbitration agreement are not limited (o
the gignatory parties. An assignee (0 a contract will be bound by an arbitration
clause in the gontract (NJA 1997 p. 866, the LEmju case). Furthermore,
guarantors who dre aware or oughlt {0 have been aware of the arbitration clause
are aiso bound by the arbitration clause (RH 2003:61). These principles are in
line with international arbitration praciice. Indeed, many provisions of the
Creation Agreement created rights and ebligations not only for the Parties to
the document but aiso for their AfTiliates.

198. Swedish arbitration law is based inter afia on the principle of equality of
arms. In the Emja case, the Supreme Court of Sweden found that a party should
nol be allowed to have the tactical advantage over his opponent in the choice of
venue for a claim. The court was not willing to allow an imperfectly binding
effect (“haltande bundenhet™) of an arbitration agresment. However, this is
exactly what Energia and Yuzhnoye are trying to achieve, Under their
mterpretation of the Creation Agreement, Boeing would be bound by an
arbitration award, but Boeing would sill not be allowed 1o invoke the
arbitration clause in order to protect its legal rights. This procedural situation
would obviously violaie all basic notions of fairness in arbitration proceedings.

199. BCSC's secondary request for relief would be an action for payment 10 a
third party, which is allowed under Swedish law 1n special circumstances (NJA
1984 p. 215).

200. In sum, Energia and Yuzhnoye cannot deiay their clear liability in thig
case by reneging on their promise to arbitrate “any dispute” relating to the
terms of the Creation Agreement. The Creation Agreement demands arbitration
and this is the proper tribunal to resoive this dispute. Boeing's and BCSC’s
position may be summarized as follows.

201. First, Energia and Yuzhnoye are clearly bound by their undertaking to
Boeing through application of Swedish law on unilateral promises. Under
Swedish law, a guarantec like the one issued by Energia and Yuzhnoye to
Boeing in Article 9.4.2 of the Creation Agreement may be issued orally, in
writing, or even through implied acts. A guarantee is immediately binding and
the creditor (here Boeing) may rely upon it es scon as it has been issued,
Further, where the guarantor (here Energia and Yuzhnoye) has informed the
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debtor (here Sea Launch) of its undertaking to guarantee the debior’s payment
to the deblor’s creditor, the debtor may forward the guarantee to its creditors
with a binding effect for the guarantor. That happened here. Boeing may thus
invoke the Article 9.4.2 Guarantee under Swedish law based merely on the fact
that it has been issued and brought 1o Boeing’s attention.

202, Second, Boeing is entitied to enforce its substantive rights in this
arbitration because Boeing is clearly a third party beneficiary under the
Creation Agreement. Under Swedish law, a third party may invoke rights
emanating from an agreement to which it is not a formal party, provided that
the parties to the agreement intended that the third party have an independent
right against a party to the agreement. A right is independent in the meaning of
Swedish faw as long as the third party can exercise ifs right against a party to
the agreement, without being dependent on another party to the agreement.

203. Third, if Boeing is instead the recipient of a guaraniee expressed in that
agreement or as a third parly beneficiary under that agreement, it is stil] bound
oy and entitled to invoke the arbitration clause under Swedish law. Arbitration
clauses in unilateral undertakings (such as deeds of pifts, wills, promissory
notes and guaraniee undertakings) are enforceable under Swedish arbitration
law. In the same way, a third party is bound by, and may invoke, an arbitration
clause in an agreement where two or more parties have granied the third party a
right. Energia’s and Yuzbnoye's arguments to the contrary, which form the
basis of their jurisdictional objections, thus lack merit.

204, Fourth, BCSC has a right to bring this arbitration based on its own
independent rights under the Creation Agreement. Indeed, Energia concedes
that BCSC has such a right. And Enerpia does not dispute that Article 9.4.2
obligates BCSC (like Energia and Yuzhnoye) to pay its proportionate share of
the Sea Launch guarantees at issue. Accordingly, BCSC has an absolute right
under the Creation Agreement 1o bring this arbitration 1o (i) declare the righis
and obligations of all Parties (including iwself, Energia and Yuzhnoye) and their
Affiliates, and (i) assess the relevant entities’ proporticnate share of the
UJS3448.1 million paid to satisfy third party Guarantees issued at the request of
Sea Launch. Energia cannot at the same time argue that only “Parties” have the
right 10 arbitrate claims under the Creation Agreement and alse deny BCSC
that very right,

205. Further, the principle according to which an action brought by two parties
must be dismissed in rofo if one of the parties lacks jus srandi applies only in
cases of necessary joinder, j.e. when the action concerns a joint and indivisible
right. As Boeing’s and BCSC’s case does not concern a joint and indivisible
right, necessary joinder does not apply. If Boeing would be found 1o lack jus
standi, BCSC’s secondary position, being separate and independent from
Boeing’s claim, can still be arbitrated.



Kverner AS:
fu) The Creation Agreement

206. Sea Launch’s operations were largely dependent on the financial support
of Kvaemer ASA and Boeing which, over the years, granted several leans to
Sea Launch, and put up security (by way of Guarantees) in respect of numerous
loans. The total amounts commitied by Kverner ASA and Boeing were not
only very svbstantial, but alsp a precondiion for loans, suppiies and orders
from third parties. The maiority of the relevant lenders were western banks.
Hence, the success of the Sea Launch project was largely dependent on
Kvarmer ASA's and Boeing’s active support. No third party lenders would
have accepted undertakings by Energia or Yuzhnoye companies as sufficient
for credit purposes. Among the Parties 1t was always clear, however, that the
ultimate financial responsibility, as between the Parties, would be shared on a
Prooralu basis,

207, The Parties to the Creation Agreement altached little weight to the identity
of the entity which assumed the role of counterpart to the Creation Agreement,
because the project relied on the commitment of the respective participating
groups, the key being that the commitment to and the interest in the project
should remain within the same group of companies. To secure the long term
stability of the project, certain restrictions on transfers and assignments outside
the spheres of the original Parties were set out in Article 14 of the Creation
Agreement,

208. Energia and Yuzhnoye argue that the events described by Kverner AS are
not sufficient to show that they gave their consent to Kvarner Maritime being
replaced by Kverner Invest as a Party to the Creation Agreement. This
objection lacks merit.

209. In Kverner AS’s view, Energia’s and Yuzhnoye’s approach to the party
constellation issue is deplorable, as it leads to a result which (i) is extremely
unireasonable, (ii) is contrary 1o a fair interpretation of the relevant agreements,
and certainly contrary 1o the infent and spirit of the joini venture efforts, and
(iii) defies the actual conduct and implicit intent of the Parties. The result of
such reasoning is that the proper Parly 1o the Creation Agreement is a legal
entity which was sold out of the Kvemer/Aker group a decade age. It is
indisputable that the sale of Kvesrmer Maritime 10 outside interests was known
to Energiz and Yuzhnoye, It would therefore be difficult to explain why the
Venture Companies were permitted to be owned by Kvamer companies,
which, afier the sale of Kvaerner Maritime, were no longer Affiliates of that
company. It wouid also be difficult 10 explain why Kveerner ASA, upon the
request of the Venture Companies and with the acceptance of Energia and
Yuzhnoye, continued to offer financial and other support to Sea Launch afier
completion of the sele of Kverner Maritire.

210, Notably, the substantial loans and guaraniees issued by Kvarner ASA
over the years were undertakings not only accepted but also requesied by the
other Parties. For example, in 2004 and 20035, the Parties decided that Sca
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Jl.aunch would request several guarantees from Kvemer ASA. as provided for
in Article 9.4.1 of the Creation Agreement, Such decision required, as a
minimum, the consent of Parties representing 67% of the Sea Launch interest,
BCSC and Kvarmer AS. which together hoid only 6(% of the shares in Sea
Launch, could never have attained such majority on their own. In other words,
1t is evideni that also Energia and Yuzhnoye actively continued to treat
Kvaerner ASA as an Affiliate following the sale of Kvaemer Maritime.
Therefore, Energia’s and Yuzhnoye’'s contention that, in this respect, the
Parties {aifed to consent to a change of Party to the Creation Agreement is
simply disingenuous,

211 Yuzhnoye expressly consented t¢ the change of Party by signing the
Assignment Agreement. Energia, which did not give its express consent o the
assignmen! by signing the Assignment Agreement, expressly consented to this
assignment when 1t signed the Resolution from November 2000, At the very
ieast, there can be no doubl that Energia consented o the assignment, af least
lacitly, by its own conduct over the years.

242, It should be clear that the proper Party to the Creation Agreement is a
Kvemer/Aker entity. Energia’s and Yuzhnoye's attempt {o evade paying their
share of the sacrifice made by Aker and Boeing for the common good on the
basis of unmeritorious technical arguments 1s untenable and improper, K vemer
AS should be allowed 10 participate in this arbitration consistent with its rights.

213. As a matter of Swedish law, it is an established principle that it is the
alleged relation of the dispute to the main contract which is decisive in making
a determination on the matter of junisdiction. The validity of this “doctrine of
assertion” (“pdstdendedoktrinen”} was confirmed by the Swedish Supreme
Court in NJA 2008 p. 406. Hence, for Kvarner AS’s claims to be considered as
falling within the scope of the arbitration agreement, it is sufficient that
Kverner AS has asserted that the claims are based on the Creation Agreement.
Kvaemer AS maintains that Aker has effected such payment for which it was
entitled to reimbursement under the Creation Agreement, and that Kverner AS
has subsequently taken over Aker’s ¢laims. Whether the payment to Boeing did
in fact entitle Aker to reimbursement from Energia and Yuzhnoye, and whether
the claims against the Respondents were ever properly assigned, are matters
that concern the merits of the case. In this context it is nevertheless relevant
and noteworthy that Boeing has made no objection to Kvemer AS asserting
the claim presently pursued by Kverner AS in this arbitration,

214, Yuzhnoye has stated that a non-arbitrabie claim cannot become arbitrable
by way of assignment, thereby suggesting that Aker would not have been
entitled to invoke the arbitration agreement against the Respondents. As there
can hardly be any doubt that the claitms now in dispute are “arbitrable” in the
ordinary sense of that term, Kvemer AS interprets the objection as meaning
that Akes’s claim does not fall within the scope of the arbitration agreement

215, It is evident that the assignor, Aker, would have had an independent right
to pursue a claim for reimbursement based on the Creation Agreement in this
arbitration, had it so chosen. In this regard, it may be noted that there is nothing
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preventing an arbitration agreement from having the character of 2 third party
agreement.

216. Kvarner ASA, /e the predecessor in interest of Aker, together with
Boeing, issued Bank Guarantees with joint and several Hability in favour of
Sea Launch’s lenders. Aker then effected payment under these Guarantees.
Although the payments were not made directly to the third party lenders but via
Boeing, Aker clearly effected such payment under the ambit of Article 9.4.2 of
the Creation Agreement,

217, 1t is clear from the structure of the Creation Agreement that the Parties
meant for Affiliates to be bound by both the substantive and the procedural
provisions therein, Hence, if Aker had pursued a right to reimbursement on its
own, Aker would have had to comply with the arbitration clause contained in
the Creation Agreement. It would be manifestly unreasonable if an Affiliate of
a Party that loyally undertook obligations under the Creation Agreement —
indisputably for the benefit of the other Parties — would not be entitled to avail
itself of the remedies afforded by the contractual framework. Such formalistic
approsch, if adopted, borders on abuse, for which there is no reason to provide
prolection by way of a parrow or restrictive interpretation of the arbitration
agreement.

218. Both Energia and Yuzhnoye have argued that the arbitration agreement is
clear and unambiguous and that it is evident from its wording that Affiliates are
not bound by it or entitled to invoke it. Consequently, Aker, if it had still been
substantively entitled, would (allegedly) not have been entitled to pursue a
claim in this arbitration. On the basis of the principle that a successor cannot
acquire a better right than the assignor, Energia and Yuzhnoye conclude that
Kvarner AS is not entitied to do so either,

219. There are however several reasons why Energia’s and Yuzhnoye's
conclusion is incorrect. The reasons for this assertion are the following:

220. First, the claim now advanced by Kvamer AS relates to the Creation
Agreement and must therefore be considered per se to fall within the broad
scope of the arbitration clause,

221. Secondly, the Creation Agreement was to be the framework contract
encapsulating a complex and multi-tiered project with the participation of a
number of Jegal entities controtled by the Parties. This is the background for
the use of the “Affiliate” and “Subsidiary” concepts set out in the definitions
section of the Creation Agreement. It would have been overly complicated (o
bring all such Affiliates into the contract as a signor party. A more practical
and equally effective solution would be to let the principal entities in each
camp appear as the formal party and to let Affiliates participate as such. The
necessity to draw a line vis-a-vis third parties resulted in a special definition of
“Third Party” in Article 1.1 which demonstrates that the Parties wished to
make a distinction between Affiliates and Third Parties. This was natural and
necessary because the Creation Agreement imposes upon Affiliates a number
of obligations {Articles 1.4, 1.7 (hy, 2.1. 2.2, 3.3, 3.5, 5.6.3 (a), 5.7.2, 11.1.1,



11.1.3 and 12.4) and also creates a number of rights (Articles 1.6.1, 1.56.2, 1.6,
21,22, 765,865,942, 14 and 16.2). To these rights and obligations attach
guite naturally certain procedural rights. These rights and obligations are both
implicit and explicit. The explicit obligations are sel cut in the arbitration
agreement coniained in Exhibit A to the Creation Agreement. To the category
of explicit procedural obligations imposed upon Affiliates belong the
obligation to accept that the decision of the arbitrator sitting under the
arbitration agreement is binding upon the Affiliates “regardiess of whether they
choose fo participare in the hearing” (Clause 6) and the obligation not o claim
immunity if a Party or a Venture Company should bring arbitral proceedings
against the Affiliate (Clause 10).

222, In fact, it is generally accepted that, if a third party is bound by the same
obligations stipulated by a party to & contract and this contract conlains an
arbitration clause, such third party is also bound by the arbitration clause even
if" it did not sign it. Given the wording of the Creation Agreement in general
and its arbitration clause in particular, it is evident that it was the intention of
the Parties to confer rights on Affiliates. Hence, not only would Aker have
been bound by the arbitration clause if it had pursued the claims against the
Respondents on its own, Aker, like Boeing, would also have had the right 10
invoke it, despite not being a formal Party to the Creation Agreement.

223. Given the basis on which Aker’s payment was effected and the close
connection between the payment and the Creation Agreement, Kvamer AS
would be bound by, and also entitled to invoke, the arbitration agreement
iespective of whether the claims assigned fell within the scope of the
arbitrationn agreement when held by Aker. A different conclusion would
facilitate attempts at circumventing the arbitration agreement, Both Kvarmer
AS and Aker should be permitted to participate in this arbitration as parties
with full rights to pursue claims so long as such claims fail within the scope of
the arbitration agreement.

224, Aker has not assigned the arbitration agreement 10 Kvmmmer AS, but
Kvemer AS is a Party to the Creation Agreement, and can as such rely on the
arbitration clause contained therein. The only assignment which has taken
place 15 an assignment of a claim which gives Kvaemer AS the right to receive
payment from Energia and Yuzhnoye. Needless to say, it is a well established
principle of Swedish law that a creditor may freely assign its right 10 receive
payment.

225. A reasonable interpretation of Clause 6 of the arbitration agreement in
Exhibit A must be that an Affiliate has a right to participate in an arbitration.
This is consistent with the substantive rights and obligations. It is alse
consistent with the binding effect of the award upon an Affiliate. A proposition
to the contrary would be abhorrent o a fundamental principle of procedural
Justice, e the right to participate and plead one’s case in a process, the result
of which may be a binding obligation. The broad interpretation of Exhibit A
proffered by Kvemer AS, ie. that it ¢xtends not only to Parties but also to
Affiliates, is also consistent with the immunity waiver in Clause 10. The
language there obviously departs from the assumption that a Party may bring
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arbitral proceedings against an Affiliaie if that action is brought under the
“joint Venture Agreement”. The latter expression obviously refers 1w the
Creation Agreement.

226. This reascning begs the question as to how, at law, i1 is possible that an
Affiliate, which is not a signatory to the Creation Agreement, can nevertheless
enjoy rights and assume obligations under that contract. In Kvarner AS’s

submigsion two legal principles apply.

227. The first principle is simple. When concluding the Creation Agreement
the signatories did so both on their own behalf and on behalf of their Affiliates.
The result of this right of representation was corfirmed by conduct both by the
Parties and by the Affiliates concerned. All lived by this construct for many
years. No protest was heard or seen until the advent of the present proceedings
where certain Parties prefer to evade financial responsibility on misconceived
iechnical arguments.

- 228. Under the second principle, the Parties are considered to have made the
Creation Agreement with the intent that Affiliates (ie. not “Third Parties™)
should derive certain henefits therefrom. There is nothing in Swedish law
which, in the prevailing circumstances, would prevent that legal theory being
applied,

229, It was the Parties’ intention that they should be able to initiate arbitration
against Affiliates, should any dispute arige. As pointed out by Yuzhnoye, it is
an intrinsic feature of Swedish arbitration law that it does no! accept an
asymmetrically binding effect of an arbitration agreement. In a situation where
Affiliates would be bound by the arbitration agreement, they should also be
entitled to invoke it

230. In the present case, both Boeing and Kvarer ASA were fully aware of
the arbitration clause contained in the Creation Agreement when issuing the
Guarantees for which they now seek reimbursement. They were also aware of
the fact that, in the event of the Guarantees being called upon, their only means
of recourse against the Parties would derive from the Creation Agreement,
There is nothing unreasonable or strange about Boeing and Aker being subject
to a specific procedure when pursuing such claim for reimbursement against a
Party, On the contrary, it is only logical and fair that they would have 1o abide
by the arbitration clause in such case. Consequently, no asymmetrically
binding effect would exist in the present case, should the Arbitrator find that
Affiliates are entitied to invoke the arbitration agreement. Instead, Affiliates
are both bound by and entitled to invoke the arbitration clause when claiming
rights under the Creation Agreement.

231. Article 9.4.2 contains one of the many rights given to Affiliates under the
Creation Agreement, namely the right io reimbursement for Guarantees,
However, in one important way. the application of Article 9.4.2 is different
from the other provisions containing rights for Affiliates. In the case of Article
9.4.2, its applicability is fully subject to the control of the Parties. In fact,
without the active participation of the Parties, a situation where an Affiliate
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would be able to claim rights under said provision weuld not arise, 1t follows
from Article 9.4.1, compared to Article 1.7 (i}, that representatives owning at
least 67% of the shares in the relevant Venture Company must give their
approval before a guaraniee is sought from an Affiliate. An Affiliate could
aever on its own authority issue a Guarantee which would entitle it 10
(i} compensation (amounting to a reasonable sum), and (i} reimbursement (in
the event of the Guarantee being called in). The argument for allowing an
Afliliale to pursue its claim for reimbursement under 2 Guarantee specifically
requested by the Parties would appear especiatly strong.

232. Energia and Yuzhnoye argue that an agreement by which rights are
conferred upon Affiliates as beneficiaries cannot be conditional or require any
counter-performance on the part of the latter. This assertion lacks foundation in
Swedish law. In addition, the undertaking by the Pariies in Article 9.4.2 was
not conditional, While it is true that Article 9.4.2 is “activated” by the issue of
the puarantees on behall of Sea Launch, the Parties’ sub-guarantee is not
contingent on any condition. According to Articie 9.4.1 of the Creation
Agreement, no Affiliate is obligated to provide any guarantees. Once Bocing
and Kverner ASA, at Sea Launch’s request {which was subject to the Parties’
decision), {reely decided to issue Guarantees to support the financing of Sea
Launch, pursuant to Article 942 the Parties wnconditionally agreed to
puarantee reimbursement,

233. There can be no doubt as 1o whether the provision currently in dispute, e
Article 942, can be characterized as a so calied third party beneficiary
agreement  (“tredfemansavial’). The Creation Agreement confers both
substantive and procedural rights upon Affiliates. Energia and Yuzhnoye have
argued, however, that Article 9.4.2 is, at most, an undertaking by the Parties
vis-a-vis cach other. Furthermore, and quite remarkably, they argue that a
preach of this obligation (if any) would nonetheless never create an actionable
claim benween the Parties. Needless o say, it is difficult 1o see why Boeing and
Kverner ASA, on whaose financial support the Sea Launch projeet has been so
dependent, would ever have offered its support, should Energia’s and
Yuzhnoye's interpretation of this provision be correct. Even more difficult 1o
understand ts why the Parties would have included Article 9.4.2 in the Creation
Agreement if it so clearly served no purpose, as Energia and Yuzhnoye now
argue. 1t cannot be presumed that such was the intention of the Parties when
entering into the Creation Agreement.

234 In summary, it should be clear that the Parties as well as their Affiliates
may invoke the arbitration agreement when pursuing a claim based on Article
942 of the Creation Apreement. Referring to the Swedish doctrine of
assertion, Yuzhnoye has argued that the Arbitrator does not have jurisdiction,
the reason being that Kverner AS has based its claim on a payment made by
Aker to Boeing, a claim which in Yuzhnoye’s submissien is nof comprised by
Article 9.4.2. This is an incorrect application of the doctrine. Provided that
Kverner AS maimains that Aker’s payment fo Boeing entitled Aker 1o
reimbursement under Article 9.4.2 (which Kvarner AS does), the claim falls
within the scope of the arbitration agreement. Whether Kvermer AS’s
interpretation of Article 9.4.2 is correct may be subject to debate, but as long
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merits phase and does not apply to the question of jurisdiction,

235. Finally, it should be noted that the assignment from Aker of a claim based
on Articie 9.4.2 is not the only legal ground Kvamer has invoked in support of
its claim. Not only could Kvaermer AS’s right to payment be derved from a
paymeni made by Aker pursuant w Article 9.4.2, but 1l can also be derived
directly from the general pro rara division of rights and duties that permeates
the Creation Agreement as a whole.

236. The payment made by Kverner AS to Aker (voluntary or not) was a
payment made for the benefit of Sea Launch (and, consequently, for the benefit
of the other Parties). Kvaerner AS submits that, pursuant to the general pro rota
division principle in the Creation Agreement, this sacrifice for the common
good entitles Kverner to reimbursement from the other Parties. Clearly, there
cannot be any doubt as to whether this claim falls within the scope of the
arbitration agreement.

th) The cross-claim

237. In considering the admissibility of Kverner AS’s cross-claim, the
Arbitrator should first consider whether the arbitration agreement should be
interpreted as reflecting the intent that potential cross-claims should be
encompassed thereby.

238. The arhitration agreement which forms the basis for these proceedings is
of an unusual nature, It is a multiparty agreement among four parties, The
regulation of different aspects of the arbitration s unusually detailed. The
arbitration apresment i3 set out in Articie 13 of the Creation Agreement in
which reference is made to the more detailed provisions in Exhibit A to that
Agreement.

239, As appears from Article 13, the Arbitration Agreement was intended to
cover “(a)ny dispute, controversy or claim arising out of or relating to this
Agreement, or the breach, termination or invalidity thereof”. According to
Clause | of Exhibit A, an award rendered “shall be final and binding upon the
parties”. But not only is an award rendered under the arbitration apreement
binding upon the Parties. Clause 6 provides that the award shall also be binding
upon “all the Parties and their Affiliales, regardless of whether they choose to
participate in the hearing”™ This illustrates how the Parties envisaged that e.g. a
dispute between a Party and an Affiliate of another Party should be covered by
the arbitration agreement. The same follows from Clause 10 second paragraph
which addresses the eventuality that a Party or a Venture Company should
bring arbitration proceedings against anather Party or its Affiliate. The term
“Affiliate” is defined in Article 1.1 of the Creation Agreement.

240. This all shows that the Parties envisaged that the possible party
constellation in a dispute concerning the Creation Agreement could take many
shapes. It also shows that whatever the party constellation, the Parties intended
that it should come under the agreed dispute resolution mechanism. The only
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limitation is that the dispute should arise out of or relate to the Creation
Agreement, The rationality of that “catch all” construction is obvious. To
ensure procedural efficiency the Parties agreed, as set out in Clause 6 of
Exhibit A, that ali other Parties would be treated as Respondents for the
purposes of the UNCITRAL Rules. The possibility of a counter-claim is
envisaged in Article 19.3 of the UNCITRAL Rules which by reference form
part of the arbitration agreement. While cross-claims are not specifically
addressed in the UNCITRAL Rules or the arbitration agreement, this is not
decisive. The absence of any specific reference to cross-claims is explained by
the simple fact that such claims are much more rare than counter-claims and
should not be construed to mean that the Parties intended such claims 1o be
excluded from the application of the arbitration agreement. Clearly, a
reasonable interpretation of the arbitration agreement indicates that also a
cross-claim should be permitted. It is indeed difficult 10 perceive any rational
reasons why the Parties would have intended that cross-claims be dealt with in
separate proceedings, one for each cross-claim. Such approach would be
inconsistent  with the Parties’ manifest ambition to make the scope of
application of the arbitration agreement broad. A more reasonable
interpretation is therefore that cross-claims should be permitted.

241. The Swedish Arbitration Act is silent on the admissibility of cross-claims.
However, pursuant to Section 23.2 of the Act, a respondent may submit its own
claims, provided that the claims fall within the scope of the arbitration
agreement. The request for arbitration under the Act does not set the frame for
the proceedings. Rather, this frame is set by the arbitration agreement and by
the subsequent procedural conduct of the parties. Hence, an arbitral tribunal
should decide on the admissibility of a new claim being brought into the
process having regard to the timne at which the claim was submitted and other
circumstances. A principal purpose of this ruie is to enable the tribunal 1o
prevent a party from obstructing a pending arbitration by successive inclusion
of new claims. The presumption, however, is that, absent obstructive intent or
clear inconvenience, new claims should be permitted. According to the
statements in the fravawx préparatoires, the rule was intended 1o facilitate a
greater flexibility in arbitral proceedings.

242, The admissibility of Kvemer AS’s cross-claim is strongly supported also
by the current trend in international arbitration. The [CC Court has changed its
views on this matter in recent years. Pursuant to the Court’s earlier position,
measures not expressly aliowed under the ICC Rules were not to be permitted.
As a consequence, cross-claims were for a long time held to be inadmissible.
However, in recent cases, the Court has departed from such strict reading of the
Rules, the consequence being that the ICC Court now ailows respondents 1o
file cross-claims. It must therefore be assumed that, if this had been an ICC
arbitration, the JCCU Court would not have dismissed Kvermner AS's cross-

claim.

243. In the present proceedings it is clear that Kvamer AS’s cross-claim falls
within the scope of the arbitration agreement. Given the nature of the cross-
clatm and its carly inclusion into these proceedings, there can be no reason o
exclude it for reasons of obstructive intent or inconvenience in the process.
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244, Another strong substantive argument for allowing Kvamer AS to submit
its cross-claim in the present arbitration is that of procedural efficiency. The
facts underlying the principal claim and the cross-claim overlap. In fact, the
grounds for the cross-claim are, In most aspects, identical to the grounds for the
claim brought by Boeing and BCSC. The procedural material can be expected
to be principatly the same. It would therefore be highly ineffective from a cost
perspective if Kvamer AS were to be compelled to initiate separate
proceedimgs for its cross-claim. Such parallel proceedings would entail a waste
of resources and would ultimately benefit no one other than a party whe wishes
to cause delay or obstruction. Also, separate proceedings over the same dispute
enhance the risk of inconsistent rulings.

245, To aliow a respondent 1o file a cross-claim is not & matter of allowing the
joining of a new party to the arbitral proceedings. Instead, a cross-claim is
merely & new claim initiated between two existing parties in an ongoing
arbitration. Provided that the arbitrator has jurisdiction over a muitiparty
dispute as such, there should be no valid reason why a respondent should not
be able to file a claim against any other party in the arbitration.

246, Considering the wording of the arbitration apreement, the (ravaux
préparaivires of the Swedish Arbitration Act as well as the general trend in
international arbitration favouring 2 more flexible approach twowards cross-
claims, there are no valid arguments for dismissing Kvaerner AS®s claims. On
the contrary, the benefits in terms of efficiency are apparent.

247. The argument that the reference 1o the UNCITRAL Rules, and the bi-
polar siructure of these ruies, prompts the conclusion that the Parties did not
agree on the admission of cross-claims is not sustainable. First, the arbitration
agreement must take precedence in this regard, and it is apparent that this
agreement is rnof of a bi-polar nature but, rather, a multiparty agreement,
Second, even if the traditional approach of the UNCITRAL Rules is a bi-polar
one, the recent development and best practice in intermnational arbitration in
general must be taken into account. A cage in point is the current practice of the
ICC Court. Moreover, the ongoing revision of the ICC Rules will result in a
codiftcation of the ICC Court's practice in respec! of cross-claims.

248, The inclusion of Kvemer AS's claim in this arbitration would not be
inapprepriate. The claim was notified without delay when these proceedings
were initiated. Kvaerner AS then proceeded to set forth the claim in more detail
within the tme stipulated by the Arbitrator. To the extent that these
proceedings have been adversely affected by Kvarner AS’s cross-claim (which
is denied), this is only attributable to the discussion resuliing from Energia’s
and Yuzhnoye's unfounded objections regarding Kvaerner AS's status as a
Party,
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V. Costs
Energia;
249. Compensation for costs is claimed in the foliowing amounts:

1, FEES FOR LEGAL SERVICES

Mannheimer Swartling (inciuding travel expenses of witnesses)  EUR 497,990.60
VAT 18% EUR 8963830
Subtotal EUR 587,628.90

2 ADVANCE PAYMENTS OF COSTS OF THE SOLE ARBITRATOR

Advance payments of cosis of the Sole Arbitrator EUR 2500000
Subtotal EUR 25,0600.00
Total amoumt EUR 612,628.90

250. Energia has annexed to its claim 2 summary of the work performed in the
period from April 2009 to September 2010

251, Energia further indicated on & June 2010 that the legal fees of EUR
299,366.09 claimed at that stage of the proceedings reflecied the average
marke! price and were calculated on the basis of approximately 1,660 hours,
spent by partners, associates and assistants working on various issues. Energia
further stated that these legal fees had been invoiced and paid, irrespective of
the outcome of the jurisdictional issue.

252, As te the claim for reimbursement of 18% VAT on the legal services,
paid after 1 Janvary 2010, Energia pave the following information, EC
Directive 2006/112/EC (amended by EC Directive 2008/8/EC) applies to
services rendered by & company within the EC to a Russian client, but this
Directive is not applicable to VAT to be paid in Russia under national tax
legislation under which Energia has an obligation to pay VAT. As a matter of
Russian law, legal services rendered by a foreign supplier such as Mannheimer
Swartling to a Russian company are deemed to be supplied in Russia and,
hence, are subject to 18% Russian VAT in accordance with Article 148,
Section i, Subsection 4 of the Tax Code of the Russian Federation, and
Energia is not entitled to reimbursement of these VAT amounts under Russian

law.
Yuzhnope:
253, Compensation for costs is ciaimed in the foflowing amounts;

KB Yuzhnovye

Legal fees (Vinge) EUR 120,000.0¢
Disbursements (Vinge) EUR  1,950.00
Legal fees (Ukraimian legal counse!) EUR  7,000.00
Costs for the anendance of Mr, Vedeneyev,

representative of KB Yuzhnoye, at Hearing in Stockholm EUR  2.300.00

TOTAL EUR 131,250.00
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PG Yuzhpove

Lega! fees (Vinge) EUR $20,000.00
Disbursements {(Vinge) EUR  1,950.00
Legal fees (Ukrainian iegal counsel} EUR  7.000.00
TOTAL EUR 128,950.00

254. The costs for Jegal representation are based on a Retainer Agreement
concluded by Yuzhnoye and the Vinge law [irm. The Retainer Agrecrent
provides for a fee calculation based on time spemt at different hourly rates for
senior and junior partners as well as for associates and assistanis. These fee
rates reflect market levels and are normal in the field of international
arbitration. The Retainer Agreement requires Vinge 1o account for time spent
on the matier, detailing the lawyers and assistants involved with the associated
Jjob description. No success fee or other contingency fee arrangement has been
agreed between Yuzhnoye and Vinge,

Boeing and BCSC:

255, The amounts claimed by Energia and Yuzhnoye are excessive. The
amount of work indicated by Energia in the request exceeds by a very broad
margin what would have been reasonable in order 1o present Energia’s case
through the initial stages of the arbitration and on the jurisdictional issues,
Yuzhnoye’s claim for costs is excessive in view of the fact that the Vinge law
firm was not involved during the initial stages of the arbitration. No specific
amounis of the costs can be verified as reasonable.

256. Energia’s claim regarding the advance on the Arbitrator’s fee is not to be
considered a cost to be reimbursed as a procedural cost but is to be handled as a
part of the Arbitrator’s decision on his own costs and the subsequent
apportionment of these costs.

257. Whiie Boeing and BCSC, with reference to EC Directive 2008/8/EG.
initially questioned Energia’s claim for reimbursement of VAT for the period
after 1 January 2010, they did not revert to the issue after explanations had
been provided by Energia as to the basis for the VAT claim.

Everner AS:
258 The Yuzhnoye companies’ respective cost claims are accepted as
reasonabie per se,

259. Energia’s cost claim is clearly excessive. The unreasonableness of the
claim is manifest, even though Energia has not specified which part of the 1ot
amount claimed represents counsel fees and which part represents axpenses. {1
may be assumed, however, that the predominant part of the costs claimed by

Energia represents fees for legal services. '

260. Energia has claimed compensation, infer alia, Tor costs which relate 10
legal services carried out by Mannheimer Swartling between April 2009 and
September 2010. Boeing did not send demand letters 1o Energia pursuant (o
Article 9.4.2 of the Creation Agreement until 21 August 2009, and the present
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arbitral proceedings were not initiated until {ate October 2009. Energia cannot
be awarded compensation for costs relating to general legal advice rendered
months before the dispute between the Parties became a fact.

261, In light of the limited matters dealt with and the amount of work thus
reasonably reguired, Kvemer AS cannot accep! the amount claimed by
Energia as reasonable, especially considering the much lower costs incurred by
Yuzhnoye., While it 1s admified that a certain part of the increased costs
incurred by Energia may be atiributable to the fact that Energia invoked
witnesses, the costs incurred by Yuzhnoye should, i the issue arises, be used as
guidelines when determining what should be considered as reasonable
compensation.

262. Kveerner AS accepts Energia’s explanation of why it has paid VAT on its
legai fees after | January 2010,

263. As regards Energia’s claim for reimbursement for the advance payment to
the Arbitrator, Kveerner AS shares Boeing’s and BCSC’s opinjon that this is a
cost o be dealt with in connection with the Arbitrator's decision on his own
costs and their apportionment between the Parties.

Vi, Reasons

. General Considerations

264. The Creation Agreement, which is the central document in this arbitration,
was conciuded on 3 May 1995, The signatory parties were BCSC, Kvamer
Moss, Energia and the two Yuzhnoye companies. The Agreement provided for
the creation of a structure for Jaunching commercial satellites into space from a
sea~based platform (the "Sea Launch Project”). For this purpose, a number of
partnerships, ie. Sea Launch Limited Partnership, United States Sea Launch
Limited Parinership, Sea Launch ACS Limited Partnership and Platform
Limited Partnership, with varying functions within the project were set up. The
corporaie structure was further developed by the establishment of companies
which eventually were named Sea Launch Company LLC, Sea Launch ACS
Limited, Platform Company LDC and US Sea Launch GP LLC.

265. The Sea Launch Project was extensive and costly and had been nepotiated
over a relatively long period of time. Before the Creation Agreement was
conciuded, preliminary agreements had been concluded by Boeing (through its
Defense and Space Group) and Energia on 12 March 1993, and by Boeing
Defense and Space Group, Kvaerner AS and Energia on 25 November 1993, 4
Memorandum of Agreement had also been signed on 22 May 1994 by Energia,
Yuzhnoye, Kvaermer Moss and Boeing Commercial Space Development
Company.

266. On 22 June 2009, Sea Launch lodged & petition before a Bankruptey
Court in the State of Delaware for protection under Chapter 1] of the US
Bankrupicy Code.



53

267. Boeing's and BCSC’s claims in this case are based on paymenmts made
afier the initiation of the bankruptcy proceedings by Boeing as Guarantor under
several Guarantee Agreements. Boeing and BCSC state that Boeing has
unsuccessfully claimed reimbursement from Sea Launch and that payments tc
Boeing are therefore being requested from Energia and Yuzhnoye in relation to
their proportionate shares of the paid guarantee amounts pursuant to Article
9.4.2 of the Creation Agreement. Boeing and BCSC initially also named Aker
as Respondent but explained that this was only done for formal reasons.
Subsequently, they declared that they substituted Kverner AS for Aker as
Respondent, However, they presented no claim against either Aker or Kvaerner
AS.

268, Kvamer AS has referred to Kveerner ASA’s obligations as Guarantor
under the Guarantee Agreements and to Aker’s payment to Boeing in the form
of a promissory note. Subsequently. Aker’s claims against Energia and
Yuzhnoye had been taken over by Kvemer AS which, with reference 1o
Article 9.4.2 of Creation Agreement, presents cross-claims against Energia and
Yuzhnoye for reimbursement of their proportionate shares of the amount paid
by way of the promissory note.

269. Energia and Yuzhnoye have raised jurisdictional objections. They hold
that the Arbitrator has no jurisdiction to examine the merits of the claims
presented by Boeing, BCSC and Kvarner AS. in reply, Boeing, BCSC and
Kveaerner AS argue that these objections are unfounded and request that they be
rejected,

270. The Arbitrator notes that Energia’s and Yuzhnoye’s objections primarily
relate to the interpretation of the Creation Agreement. Under Swedish law,
which according w Article 13 of the Creation Agreement shall be the
governing law in this context, the intentions of the parties (o an agreement are
the decisive factor in determining the content of the agreement. At the same
time, in commercial agreements, in particular those concluded by companies
with wide access to qualified legal advice, the wording of the agreement must
be given particular weight, since the agreed text can be presumed 1o be an
adequate reflection of the intentions of the parties. A party claiming that the
intended content of the agreement is different from what can be derived from
the text therefore has & heavy burden of proof and will have to show in &
convincing manner that there is indeed a discrepancy between the parties’
intentions and the wording of the agreement.

2. Parties, Affiliates, Venture Companies and Third Parties

271. The Creation Agreement distinguishes between Parties, Affiliates and
Third Parties. These three concepts are defined in Article 1.7 of the Agreement,
The concept of Venture Company is also defined in the same Article.

272, According 10 the definitions in Article 1.1, only BCSC. Kvarner Moss,
Energia and the two Yuzhnoye companies are to be regarded as Parties. An
Affiliate is defined as a [egal entity that is a Subsidiary of a Party, or the Parent
of a Party, or the Subsidiary of the Parent of a Party. The concepts of Parent



54

and Subsidiary are defined in the same Article. A Venture Company is defined
as one of the partnerships to be set up according to the Agreement. Finally, a
Third Party is any person or business or legal entity that is not a Party, an
Affiliate of a Party or a Venture Company.

273, The Arbitrator notes that, according to these definitions, BCSC as well as
Energia and the two Yuzhnoye companies are Parties, whereas Boeing is an
Affiliate. As regards Kvarner AS and Aker, a further analysis is required.

3. Kvaerner AS and Aker

274, Neither Kverner AS nor Aker was one of the original Parties, as delined
in the Creation Agreement. However, Kveerner AS claims that it became a
Party by succession from one of the original Parties, Kvemer Moss, This is
contested by Energia and Yuzhnoye.

275 Kvemer AS argues that it became a Party to the Creation Agreement as a
result of the foliowing events:

(i} In 1996, the original Party K veerner Moss was renamed Kvemer Maritime.

(iy In 1999-2000, Kvamer Maritime’s rights and obligations under the
Creation Agreement were assigned to Kverner Invest,

(111} In 2005, Kveerner Invest was renamed Kvaerner AS,

276. The crucial question is thus whether the assignment under (1) has taken
place.

277. In this respeet, the Arbitralor first notes Article 14 of the Creation
Agreement which provides that no Party shall assign, nor in any manner
transfer, its interests or any part thereof in the Agreement. The Arbitrator also
takes into account Article !7 of the Agreement which provides that the
Agreement shall not be amended unless agreed to in writing by the Authorized
Representatives of each Party.

278. As regards the assignment transaction between Kvaemer Maritime and
Kvemer Invest, the foliowing facts appear from the documents produced by
Kvamer AS and the Partics’ submissions:

(1) On 8 October 1999, Kvamer ASA sent to BCSC, Energia and Yuzhnoye a
draft Assignment Agreement regarding transfer to Kvierner Invest of the rights
and obligations of Kvaemer Moss under the Creation Agreement and asked
BCSC, Energia and Yuzhnoye to sign and return the Agreement,

(i1} The Assignment Agreement was signed by BCSC and Yuzhnoye but not by
Energia which made suggestions for amendments in a letter of 26 October
1999.
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(iii) In the "Boeing/Kverner Understandings” of 30 June 2000, which were
“subject to the full agreement of Sea Launch partmers”, Boeing and Kvarer
ASA declared that “Kveerner Invest Norge, AS shall replace Maritime in the
Creation Agreement” and that “[p]rior to the replacement of Maritime with
Kveerner Invest Norge, AS, Kvarner ASA shall guarantee all obligations of
Maritime under the Creation Agreement”'.

(iv) In lenters of 3 July 2000, Energia and PO Yuzhnoye proposed an additional
paragraph in the Boeing/Kvamer Understandings. 1o Energia’s letter, reference
was made to the “not completed draft Boeing/Kveerner Understandings”, and
Energia aise pointed out that “we did not receive yer compieted drafl of
Boeing/Kveerner Understandings, promised by Sea Launch - - -, for review”.

(v) In a document called “SEA LAUNCH CORPORATE STRUCTURE?
(apparently from November 2000}, it was “noted that it is proposed - - - 10
amend the Creation Agreement to substitute invest for Maritime and 10 make
the amendments sel oul in the Memorandum of Understanding dated 30" June
20007, This document was subsequently signed by BCSC, Moss Maritime
{formerly Kvermer Maritime), Energis and Yuzhneye.

279. From this documentation it appears that the Assipnment Agreement of
8 October 1999 was not signed by Energia and was therefore not finally
concluded by the Parties. This is confirmed by subseguent documents, in
particular the Boeing/Kvemer Understandings of 30 June 2000, from which it
appears that the replacement of Kvemer Maritime with Kvaerner Invest was
envisaged but had not yet taken place,

280. It also appears that the Boeing/Kvemer Understandings were not an
assignment agreement but a document reflecting policies and intentions.
Morsover, there was no final or unconditional approval of its contents by
Erergia and Yuzhnoyve.

281.  The subsequent document “SEA LAUNCH CORPORATE
STRUCTURE™ was signed by all Parties which thereby indicated their
approval of its contents. However, the document only states — iike the
Boeing/Kvearmer Understandings 10 which reference is made — that note was
taken of plans to effect party substitution by. way of an amendment 1o the
Creation Agreement. The document cannot therefore be regarded as an
instrument by which Kverner Maritime’s rights and obligations under the
Creation Agreement were actually assigned to Kvamer Invest.

282, Having regard also to the prohibition against assignments in Article 14 of
the Creation Agrezment and the requirement in Article 17 that agreements to
amend the Creation Agreement should be in writing, the Arbitrator cannot find
it demonstrated that there was in any other way a transfer to Kvaemer Invest of
Kvarner Maritime’s rights and obligations in accordance with the requirements
of the Creation Agreement,

283. Consequently, the Arbitrator concludes that Kvazmer AS cannot be
accepted in the present case as a Party to the Creation Agreement.
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284. However, the Arbitrator notes that the signatory company Kvaemer Maoss
was a subsidiary of Kvarmner ASA which was therefore an Affiliate according
to the definition in the Creation Agreement. It has also been explained that in
2005 Kverner ASA merged with Aker and that Aker was the surviving entity
after the merger. Finally, in an Assignment Agreement of 22 December 2009,
Aker wransferred its claims against Energia and Yuzhnoye to Kvamer AS
which accepted the transfers.

285. The Arbitrator therefore finds that Aker, as successor of the Affiliate
Kvarner ASA after the merger, became itself an Affiliate. As a result of the
Assignment Agreement of 22 December 2009 Aker’s claims as an Affiliate
were transferred to Kverner AS. The Arbitrator thus considers that, as from the
date of the Assipnment Agreement, Kvemer AS can be regarded, for the
purposes of the Creation Agreement, as an Affiliate, in s0 far as the claims
against Energia and Yuzhnoye are concerned.

4. “Affiliates” in the Creation Agreement

286. In various provisions of the Creation Agreement, Affiliales are assimilated
to Parties and dealt with in the same way as Partigs in regard to tasks, rights
and even obligations. Boeing, BCSC and Kverner AS have enumerated a
number of such clauses in the Agreement. These clauses differ as 1o their
conients and character, and the gquestion as lo whether they were intended fo
confer rights or obligations directly on Affiliates or only to impose obligations
on the Parties with repercussions for their Affiliates would have to be analyzed
more closely and separately in regard (0 each provision. To some extent, the
signatories BCSC and Kvarner Moss, when concluding the Creation
Agreement, seem to have acted as representutives of the whole Boeing Group
and the whole Kvemer Group, respectively. They may therefore have intended
1o make some undertakings which would also include their Affiliates, .e. other
companies within the same Group, The interpretation of those various ¢lauses
and their application to Affiliates are matters concerning the substance of the
Agreement and not directly relevant for the issues of arbitral jurisdiction which
are being examined in this Award.

287 Nevertheless, the Arbitrator notes that Article .42 of the Creation
Agreement, which is of particular interest in this case, provides that where a
Party or an Affiliate has issued a Guarantee 10 a Third Party for a debt of a
Venture Company and has made a payment under the Guarantee to the Third
Party, and reimbursement has not been made by the Venture Company, then
each Party to the Agreement shall pay the Guarantor a percentage of the
amount proportionate 10 its ownership in the Venture Companies. The wording
of this provision does indeed suggest that it imposes on a Party an obligation o
make a payment to a Guaranior, irrespective of whether the Guarantor is &
Party or an Affiliate. In this regard, Boeing and BCSC have also referred 1o
Resolutions of the Boards of Sea Launch Company LLC and Sea Launch ACS
[imited Partnership from 2004 and 2005 in which reference was made 10
Guarantees issued by Boeing and Kverner ASA and in which it was resolved
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that each of the partners of the Limited Partnerships concerned reaffirmed their
obligation established in Article 9.4.2 of the Creation Agreement.

288. The fact that Article 9.4.2 expressly envisages that Guarantees may be
provided by Affiliates naturally gives rise to the question how disputes
involving Guarantees by Affiliates should be resoived. It may well be argued
that In this respect an Affiliate should enjoy a procedural protection equivalent
1o that of a Party which provides a Guarantee. The question is, however,
whether that it what the Parties agreed in the Creation Agreement.

5. Arbitration in the Creation Agreement

289. As a general observation, the Arbitrator notes that, if the parties to an
arbitration agreement wish 1o make arbitration under the agreement available
also to disputes with non-parties, some legal problems arise. Arbitration is
based on consent, and consent {0 arbitration is given by the parties to the
arbitration agreement. While the parties may agree to give certain favours also
fo non-parties, they cannot impose obligations on them without their consent,
and since an arbitration agreement also includes the obligation 10 be a
respondent in arbitration rather than court proceedings, the consent to such
obligation by non-parties to the arbitration agreement will have 10 be obtained
It some way.

290. The arbitration provisions in the Creation Agreement are to be found in its
Article 13 and in Annex A with the heading “Asbitration Agreement™. These
provisions will be examined in the following paragraphs of the Award.

() Ariicle 13 of the Creation Agreement

291. In support of their contention that Affiliates cen be parties to arbitral
proceedings under the Creation Agreement, Boeing, BCSC and Kvemer AS
rely strongly on Article I3 of the Agreement which provides that any dispule
arising out of or relating to the Agreement shall be settled by arbitration. They
argue that in this Article the right to submit a dispute to arbitration is not
limited to the Parties and that Affiliates who have specific rights and
obligations under the Agreement should therefore be entitled to have disputes
about their rights and obligations settted by arbitration.

292. Anticle 13 of the Creation Agreement refers to the “Optional Arbitration
Clause for Use in Contracts in ULS.A. — Russian Trade and investmeni —
1992", prepared by the American Arbitration Association and the Chamber of
Commerce and Industry of the Russian Federation, which provides that “fa/ny
dispute, coniroversy or claim arising out of or relating to this contract, or the
breach, termination or invalidity thereof, shall be seutled by arbitration”. It
thus appears that the wording of Article 13 is practically identical with the
wording of the said Optional Arbitration Clause. Although the latter clause
does not expressly provide that the dispute must be between parties © a
contract, it cannot be assumed that it was intended to give non-parties to the
contract access 10 arbitration. Similarly, the Arbitrator cannot find that the
absence in Article 13 of a specific limitation o disputes between Parties shows
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that the Parties inlended that arbitration should be available in all disputes
arising out of or relating to the Creation Agreement, hrespective of who would

be the parties to the dispute.

293, In any case, Article 13 of the Creation Agreement cannot be read in
isolation. As stated sbove. the arbitration agreement between the Parties
consists of both Arnicle 13 and Exhibit A with the heading “Arbitration
Agreement™, Articie 17 of the Creation Agreement expressly provides that the
“foregoing articles”, le. Articles 1-16, and Exhibit A comprise the entire
agreement between the Parties. There is also in Article 13 a specific reference
to Exhibit A in so far as it provides for arbitration in accordance with the
Optional Arbitration Clause for use in US-Russian contracts, “as modified in
Exhibit A 1o this Agreement”,

294, 1 follows that a conclusion on this matter should not be drawn from
Article 13 alone but must involve an analysis of Article 13 and Exhibit A in
combination.

(b) Exhibit 4

295, The Arbitrator notes that, as in the Creation Agreement itself, the terms
“Party”, “Afhliate” and “Venture Company™ also appear in Exhibit A which,
according to Article 17 of the Agreement, is to be considered a part of the
entire agreement between the Parties, These terms must therefore be
considered 1o have the same meaning in Exhibit A as in the Agreement itself,
In other words, the definitions in Article 1.1 of the Agreement are applicable
atso to Exhibit A, :

296, The introductory Clause | in Exhibit A is worded in almost the same way
as Article 13 of the Creation Agreement but with the additional specification
that the dispute, controversy or claim shall be "berween two or more of the
Parries”. Furthermore, according to Clause 3, the Arbitrators shall be
appointed “fufporn application of one of the Parties”. According to Clause 4,
“{ajny Party may commence an arbitration by applying to the Stockholm
Chamber of Commerce for appoimtment of an arbitrator”, and the application
will identify "“the other Parties to this Agreement”. Clause § also deals with
“the Initiating Parly” and with "“the Parties with whom the Initiating Party is
in dispuie”.

297. Since Article 13 and Exhibit A are parts of the same agreement between
the Parties, they should, as far as possible, be interpreted as one coherent text
devoid of contradictions. If Articie 13 were to be read as permitting any dispute
relating 10 the Creation Agreement 10 be submitted to arbitration, it would be
difficult to explain the limitations to the Parties appearing in Ciauses 1, 3. 4
and 5 of Exhibit A. 1f, on the other hand, Article 13 is understood as a
provision giving a general outline and supplemented with the more detailed
provisions of Exhibit A, there is no contradiction between Article 13 and
Ciauses 1, 3, 4 and 5 of Exhibit A. The latter reading would therefore better
satisfy the need for consistency in the agreement,



59

298. However, the concluston to be drawn becomes less obvious if Clauses 6
and 10 of Exhibit A are also taken into account, since these clauses contain
references to “Affiliates” which do not easily find their place in a consistent
patiern.

(c) Clause 6 of Exhibir A
299. Clause 6, with the heading “Participation”, provides in essence:

- that all Parties to the Agreemnent are entitled to participate in the arbitration
hearing and 10 submit evidence {first sentence),

- Lhat all Parties other than the Initiating Party will be treated as Respondents
(second sentence), and

- that the decision of the arbitrator will be binding on all Parties and Affiliates,
regardiess of whether they choose to participate in the hearing (third sentence).

300. The Arbitrator first notes that Clause 6 does not suggest that an arbitration
may be initiated by an Affiliate. Consequently, there is no direct contradiction
with: Clause 4 which requires that an arbitration shall be initiated by a Party.

301. The second sentence of Clause 6 provides that all Parties other than the
Initiating Party are entitled to participate in the hearing as Respondents, and
nothing is stated in this sentence about the position of any Affiliates in arbitral
proceedings. '

302, Affiliates are only referred (o in the third sentence which provides that the
arbitrator’s decision will be “binding on all FParties and their Affiliates,
regardless of whether they choose 1o participaie in the hearing”. Boeing,
BCSC and Kvamer AS rely on this provision in support of their view that
Affiliates may be parties to arbitral proceedings. Energia and Yuzhnoye object
and explain their understanding of this provision. Energia suggests that the
word “they” should be read as referring to the Pariies only and not to *all
Parties and their Affiliates”. Yuzhnoye sugpests that the phrase refers to
situations where an Affiliate participates in proceedings as an “invitee”.

303, The Asbitrator is not convinced by Energia’s and Yuzhnoye's
interpretations of the texi. Indeed, 2 normal reading of the text would seem to
imply that not only the Parties but also their Affiliates may *choose 1o
participate in the hearing”. However, if that is what the Parties intended, it is
difficult to understand why this is not explicitly staied in the first sentence of
Clause 6 which only provides that all Parties are entitled to participate in the
hearing. Moreover, the statement that Affiliates may participate in hearings is
made almost as an incidental remark in a sentence primarily dealing with the
binding effect of the arbitrator’s decision. This justifies some caution in
drawing general conclusions from the wording. The Arbitrator considers that
the reference in the third sentence of Clause 6 to the participation of Affiliates
in a hearing is unclear as to its contents, and although it does indicate that
Affiliates couid in some circumstances choose to participate in proceedings, it
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does not lead to the conclusion that Affiliates — notwithstanding the rule in
Clause T ~ may, in the same way as Parties, be Claimanis or Respondents in
arbitral proceedings.

() Clause 10 of Exhibit A

304. Clause 10 of Exhibit A, with the heading "Sovereign Immunity Waiver”,
is composed of three paragraphs. Whereas the first paragraph only deals with
the Parties, the second paragraph also mentions Venture Companies and
Affiliates. It provides, in essence, that if a Party or a Venture Company brings
an arbitration proceeding arising oul of the Joint Venture Agreement against
any other Party or ils Affiliates, no imrnunity shall be claimed by any Party or
its Affiliate.

305. The Arbitrator first notes that Clause 10 contains an unexpected reference
to the “Joint Venture Agreement”. It should be compared with Clauses 1, 2, 4
and 11 where reference is made to “rhis Agreement”. The term “Joint Venture
Agreemen!” is not to be found among the definitions in the Creation
Agreement. It does appear, however, in the heading of Arnticle 1.8 of the
Agreement and is there apparently used as another name for the Creation
Agreement, although this is not entirely consistent with paragraph C of the
Recitals 1o the Agreement which states that "{iJhe Parties do not intend by this
Agreemeni [0 creqte a - - - joinl venture "

306. However, assuming that the lerm “Joint Venture Apreement” in the
second paragraph of Clause 10 does refer to the Creation Agreement, the
Arbitrator notes that the clause deals with immunity waiver in cases where
"one Party or a Venture Company” brings “an arbitration proceeding against
any other Party or its Affiliates "', It thus suggests that not only a Party but also
a Venture Company could initiate arbitral proceadings and that not only a Party
but also its Affiliates could be Respondents in such proceedings, There is no
explanation of the apparent contradiction with Clause 1 which only refers to
disputes between two or more of the Parties. It is also difficult o understand
why Affiliates are mentioned only as potential Respondents but not as potential
Claimants, and why Venture Companies are mentioned only as potential
Claimants but not as potential Respondents.

307. Ailthough the drafting of Clause 10 is confusing and unclear, the
references to Affiliates and Venture Companies in the second paragraph of the
clause indicate that there are circumstances in which arbitration proceedings
under the Creation Agreement could be conducted with Affiliates and Venture
Cornpanies as parties, However, it is not explained when this could happen and
how it relates to Clause | which only refers to disputes between Parties. It
should also be observed that the reference to proceedings against Affiliates
only appears in connection with the very special issue of immunity waiver. In
the Arbitrator’s view, the vague indication, in this particular context, that an
Affiliate may in some circumstances be a Respondent in arbitration
proceedings cannot be considered a sufficient basis for concluding that
Affiliates have been given a general right 1o initiate arbitration proceedings in
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matiers related to the Creation Agreement or to present claims for relief in such
proceedings.

(e) Conclusion

308. For the reasons set out above, the Arbitrator, after analyzing Article 13 of
the Creation Agreement together with Exhibit A, finds that these provisions,
according to their wording and despite a few disturbing elements in the text of
Exhibit A, cannot be so interpreted as to give an Affiliate a right to Initiate
arbitral proceedings.

309. Boeing, BCSC and Kvaerner AS have not shown that. irrespective of the
wording of the Creation Agreement and its Exhibit A, the Parties to the
Agreement intended to give Affiliates access to arbitration. The Arbitrator also
notes that, if the Parties had intended to make arbitration available 1o Affiliates,
it would not have been difficult for them, with the assistance of legal experts,
to express this intention in a clear and unambiguous manner. Moreaver. Article
17 of the Creation Agreement, which provides that Articies 1-16 of the
Agreement and Exhibit A comprise the entire agreement between the Parties
and supersede any prior oral or written agreement, commitments.
understandings, or communications with respect 1o the subject matter of the
Agreement, provides a further reason for not speculating about the Parties’
intentions or understandings in so far as they have not been clearly reflected in
the 1ext of the Agreement or supported by solid evidence.

310. The Arbitrator has also considered Boeing’s, BCSC’s and Kvaemner AS's
argument that PO Yuzhnoye, in bankruplcy proceedings in the United States,
has taken a position on the interpretation of the arbitration agreement at
variance with the position taken in the present case by Energia and the
Yuzhnoye companies and that this shows that the restrictive reading advocated
by them in this case is not tenabie or is even presented in bad faith.

311. The Arbitrator notes first that this argument only concerns PO Yuzhnove
and does not — at least not directly - affect the positions taken by Energia and
KB Yuzhnoye. As regards PO Yuzhnoye, the Arbitrator considers that, while
there seems io be an inconsistency in the positions taken by that company in
different contexts, this is not sufficient to justify a departure from the
conclusion which the Arbitrator has reached when analyzing the text of the
Creation Apreement and its Exhibit A,

312. The Arbitrator therefore concludes that Boeing’s and Kvamer AS's
claims for relief must be dismissed for lack of jurisdiction.

313. Having reached this conclusion in respect of Kvarner AS’s claims, the
Arbitrator does not find it necessary to examine the further issue of the
admissibility of the cross-claims brought by Kvaerner AS. Nor it is necessary (o
determine whether the fact that the Assignment Agreement of 22 December
2009 was concluded after the initiation of the arbitral proceedings should
prevent Kvarmner AS from relying on it in these proceedings.
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6. BCSC’s claims

314. Since Boeing, as an Affiliate under the Creation Agreement, was not
entitled to initiate arbitral proceedings under that Agreement, it follows that the
claims brought jointly by Boeing and BCSC cannot be examined on the merits,
However, BCSC also declared that, if the joint claims should not be admitted,
BCSC brings these claims in its own name but on Boeing’s behaif. BCSC
argues that, when it does so, Boeing would have a right to participate in the
arbitration and bring a cross-claim to pursue its substantive rights against
Energia and Yuzhnoye. BCSC adds that the parties 1o the arbitration would
then be in the same positien as under the primary joint claim, albeit by an
aiternative procedural method.

315, BCSC further argues thai, even if the provisions of the Creation
Agreement had not given each of Boeing and BCSC a right to initiate this
arbitration, Boeing and BCSC would still be allowed to commence arbitration
under Swedish arbitration law. BCSC refers in this context o “third party
rights” in Swedish law and to assignees and guarantors who have been
considered in some cases o be bound by an arbitration clause in a contract
berween the original parties to the transaction (NJA 1997 p, 866, the Emja
case, and RH 2003:61).

316. BCSC adds that its altemnative request for relief can also be seen as an
action for payment to a third party, which is allowed under Swedish law in
special circumstances (NJA 1984 p, 215),

317. The Arbitrator first notes that BCSC’s alternative claim concerns the same
amounts as Boemng’'s and BCSC’s joint claim and has the same basis in the
Creation Agreement, BCSC’s request concerns reimbursement to Boeing and
not payment to BCSC. In other words; BCSC acts in i1 own name but on
Boeing’s behalf or at least for the benefit of Boeing.

318. BCSC has referred to two cases in which an entity which was not a party
to a contract was considered to be bound by the arbitration provisions in the
contract. In the first case, the Emja case, the essential question was whether an
assignee, i.e. the successor of one party to a contract, had become a party also
to the arbitration agreement in its relations with the other party to the contract.
The other case concerned the question whether a parly 10 a contract was
entitled to rely on the arbitration agreement in the contract in a dispute not with
the other party to the contract but with the entity that had guaranteed that
party’s obligations under the contract. In these cases there was thus & guestion
of the relations between one party and an entity which had taken over or
guaranteed the other party’s obligations. In the present case, there is no
question of party succession between BCSC and Boeing, There is a question of
loan guaraniees, but not between the guarantor and the creditor but between the
guarantor and other companies allegedly responsible for parts of the amounts
paid under the guarantee. The Arbitrator finds this situation fundamentaily
different from the circumstances in the two cases referred 10 by BCSC and
therefore considers that these cases do not provide any guidance in the present
arbitration,
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319. On the other hand, the Arbitrator attaches weight to the case NJA 1984 p.
215 which concerned a claim which, like BCSC’s claim, was made in favour of
a third person, i.e. a non-party 1o the proceedings. In its judgment. the Supreme
Court, after referring to certain provisions in Swedish law which allow claims
for payment to third persons, added that, even outside the law-reguiated areas,
such claims could be allowed and granted but only in “clearly exceprienal
situations” ( “utprdglade undaniagssituationer™). The Supreme Court did not
give any examples of such situations and did noet provide any definition or
further explanations of what kind of situations it had in mind.

320, The Arbitrator finds it justified to apply the Supreme Court’s reasoning in
NIA 1984 p. 215 also to arbitral proceedings. The guestion therefore arises
whether the situation in the present case has features which make it “clearly
exceptional”.

321. The Arbitrator has found above that the arbitration agreement between the
Parties in Anicle 13 of the Creation Agreement and Exhibit A to that
Agreement cnly allows the Parties — and not the Affiliates — to initigte
arbitration proceedings. This limitation, being part of the Parties’ agreement,
would lose much of its practical effect if a Party was entitled to initate
proceedings instead of its Affiliate and present the very same claims for relief
that the Affiliate cannot present in its own name. Permitting & Party to act in
this manner on the Affiliate’s behalf would be a circumvention of the agreed
limitation to Parties in Exhibit A. Consequently, the Arbitrator cannoi find it
Justified 1o regard this as a “clearly exceptional situation” in the Supreme
Court’s terminology.

322. The claims brought by BCSC in its own name must therefore be
dismissed. -

7. Aker and Rverner AS as Respondernts

323. The Arbitrator notes that Boeing and BCSC initially named Aker as
Respondent but explained that this was done for formal reasons only. Boeing
and BCSC subsequently informed the Arbitrator that, having repard (o the
Assignment Agreement of 22 December 2009, they accepted that Kveerner AS
replaced Aker as Respondent,

324. However, since no claim has been directed against either Aker or Kvarner
AS in these proceedings, the Arbitrator finds that no decision is called for, in so
far as Aker and Kvemer AS have been named as Respondents,

8. Cosis

325, The Arbitrator considers that, having regard to the outcome of the case,
Energia and Yuzhnoye are entitled to reasonable compensation for their costs
of legal representation and other expenses. Their claims for compensation are
directed against Boeing. BCSC, Aker and Kvaemner AS.



332. The reasonableness of Yuzhnoye'’s claim for compensation has been
contested by Boeing and BCSC but accepted by Kvarmner AS. The Arbitrator
finds that Yuzhnoye’s claims are reasonable and should be granted.

333. The Arbitrator agrees with Boeing, BCSC and Kvarner AS in finding that
advance payments to the Arhitrator should be deslt with in connection with the
habifity for the amount determined to be the Arbitrator’s fee.

THE AWARD

A. The claims presented by The Boeing Company, Boeing Commerciat Space
Company and Kvamer AS against Open Joint-Stock Company S.P. Korolev
Rocket and Space Corperation Energia, KB Yuzhnoye and State Enterprise
“Production Association Yuzhny Machine-Building Plant named after A M.
Makarov” are dismissed for lack of jurisdiction.

B. No ruling is made in so far as Aker Maritime Finance AS and Kveerner AS
have successively been named as Respondents.

C. The Boeing Company, Boeing Commercial Space Company, Aker Maritime
Finance AS and Kvarner AS shall, jointly and severally, pay compensation for
arbitration costs 10;

{(a) Open Joint-Siock Company S.P. Korolev Rocket and Space Corporation
Energia in the amount of three hundred and seventy-five thousand euro (EUR
375,000) as egal fees and compensation for the travel expenses of witnesses as
well as VAT of sixty-seven thousand five hundred euro (EUR 67,500), both
amounts with interest according to Article 6 of the Swedish Interest Act from
the date of this Award until pavment is made,

{b) KB Yuzhnoye in the amount of one hundred and twenty-seven thousand
eurc (EUR 127,000} as legal fees and four thousand two hundred and fifty euro
(EUR 4,250) as expenses, both amounts with interest according to Article 6 of
the Swedish Interest Act from the date of this Award unti] payment is made,
and

(c) State Enterprise “Production Association Yuzhny Machine-Building Plant
named after A.M. Makarov” costs in the amount of one hundred and twenty-
seven thousand euro (EUR 127.000) as legal fees and one thousand nine
hundred and fifty euro (EUR 1,950) as expenses, both amounts with interest
according 1o Article 6 of the Swedish Interest Act from the date of this Award
until payment is made,

DD, The Arbitrator’s fee shall be one hundred thousand euro (EUR 100,000)
which shall be drawn from the amounts of totally EUR 100,000 advanced by
the Parties. As between the Parties, half of these costs shall be borne jointly by
The Boeing Company and Boeing Commercial Space Company and the other
half jointly by Aker Maritime Finance AS and Kvemer AS. Accordingly, The
Boeing Company, Boeing Commercial Space Company, Aker Maritime
Finance AS and Kvamer AS are obligated, jointly and severally, to pay:
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(a) to Open Joint-Stock Company S.P. Korolev Rocket and Space Corporation
Energia an amount of twenty-five thousand euro {EUR 25,000} with interest
according to Article 6 of the Swedish Interest Act from the date of this Award
untif payment is made,

{(b) 10 KB Yuzhnoye an amount of twelve thousand {ive hundred eurc (EUR
12.500) with interest according to Arficle 6 of the Swedish Interest Act from
the date of this Award until payment is made, and

(¢} to State Enterprise “Production Association Yurhny Machine-Building
Piant named after A M. Makarov” an amount of twelve thousand five hundred
euro (EUR 12,500) with interest according to Article 6 of the Swedish Interest
Act from the date of this Award until payment is made.

According to Section 36 in conjunction with Section 43 of the Swedish
Arbitration Act (lagen 1999:116 om skiljeforfurande), this Award may be
amended, in whole or in part, upon application by a Party to the Svea Court of
Appeal (Svea hovrdrt), Stockholm. Such an application shall be submitted
within three months from the date on which the Party recetved the Award.

According 10 Section 41 in conjunction with Section 43 of the Swedish
Arbitration Act, a Party which is dissatisfied with the Award in respect of the
compensation (o the Arbitrator may bring an action before the Stockholm
District Court {Stockhoims tingsrdt) within three months from the date ¢n
which the Party received the Award.

e AW N e P T

Hans [Danelius



