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Mohammad Ammar Al-Bahloul v. Republic of Tajkistan

Claimant and Respondent are collectively referred to herein as the “Parties

The Arbitral Tribunal

In his Request far Arbitration dated May 30, 2008 (the "Request”), Claimant appointed
Dr. Richard Happ, a2 national of Germany, as his party-appointed arbitrator.  Dr
Happ's mailing address is Luther Rechisanwalisgeselischaft mbH, Gansemarkt 45,
20354 Hamburg, Germany.

The Arbitration Institute of the Stockholm Chamber of Commerce (the “SCC Institute”),
on June 3, 2008, forwarded lhe Regquest to Respondent to the atlention of the
Prasident of the Republic and the Minister of the Ministiry of Energy and Industry and
requested an Answer by June 17, 2008, This period was subsegquently extended fo
June 28, then to July 14 and finally to July 25, 2008,

Upon Respondent's failure to submit an Answer or otherwise appear and failure to
appoint an arbitrator in accordance with the Arbitration Rules of the SCC Institute {the
“Rules”), the SCC Institute notified the Parties by letter of August 13, 2008 of the
appointment by the Board of the SCC Institute of Professor lvan S. Zykin, as co-
arpilrator on behalf of Respondent, and Mr. Jeffray M. Herizfeld, as Chairman of the
Tribunal

Professor Zykin is a national of the Russian Federation. Hie mailing address is
Andrey Gorodissky & Partners, ul. Znamenka 13, Bldg. 3. 3° floor, 119019 Moscow,
RF.

Mr. Hertzfeld is & national of the USA. His mailing address s 5 Boulavard
Malesherbes, Y5008 Paris, France.

Each of the arbitrators signed a declaration confirming his impadtiality and
independence of the Partias.
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Partial Award on Jurisdiction and Liability

On 2 September 2009, the Tribunal rendered a Partial Award on Jurisdiction and
Liability (the *Partial Award"). It confirmed its junsdiction and found Respondent liable
far breaach of its obligation under Aricle 10 (1) ECT as a result of its fallure to ensure
the issuance of licenses pursuant to four hydrocarbon exploration agreements signed
on December 20, 2000 by and between Claimant and the Respondent's State
Commuttes for Oil & Gas (referred lo in the documents themseives as “Treaties”, but
hereafter referred to as the “Agresments”). It denied all other elaime brought by
Claimant  The dispositive provisions of the Parlial Award were as follows

“A. The Tribunal has jurisdiction over Claimant's claims that Respondent has
breached its obligations owing to Claimant under Articles 10{1), 1(7) and 13 of
Part Il of the Encrgy Charter Treaty;

B. Respondant has breached its obligations owing to Claimant under Article 10(1) of
the Energy Charter Treaty, by faiing to perform its contractual undertaking to ensure
the License to casry oul solely and exclusively geclogical exploration, and natural
resource exploiation works and activities pursuant to the following four Agreements
signed on December 25, 2000 by and between Claimant and the State Commitiee on
Ol & Gas of the Republic of Tajlkistan:

i Treaty on geological exploration and operation works on tha project of East
Soupetau area in the Republic of Tajikistan, perspectve for Hydrocarbon raw
material {oll, gas);

i, Treaty on geciogical exploration and operation works on the project of Rengan
area in the Republic of Tajikistan, perspective for Hydrocarben raw material
(ail, gas),

i Treaty on geological exploration and operation works on the project of
Surgaron area in the Republic of Tajikistan, perspective for Hydrocarbon raw
materal (oil, gas), and a

iv Treaty on geological exploration and operation works on the project of
Yalgyzkak area in the Republic of Tajikistan, perspective for Hydrocarbon raw
mataral (ol gas).
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C. All other claims brought by Claimant in this arbitration are denied.

D. The Tribunal retains junsdiction for the purpose of defermining the relief to be granted
with respect to the breach referred to in para, B above,

E. Until a final award on requests for relief or until the arbitration is otherwise terminaled,
the determination and allocation of the cozis of the arbitration is deferred.”

1

.

12.

13

14,

The Partial Award is an integral part of this Final Award and incorporated info it by
reference.

Procedural History

The procedural history of this arbitration up to the rendering of the Partial Award has
been accounted for in the Partial Award (at paras. 10-57) and need mot be reiterated
here. A brief account of the factual background of the arbitration was also provided in
the Partial Award (at paras. 58-31) and likewise need not be repeated here. Following
the Partial Award and after consullation with the Parties, the Tribunal on 18
September 2009 by Procedural Order No. 12 set oul the further procedural timetable
for the arbitration. Claimant had commented on the timetable by letter of 15
September 2008, Respondent did not react.

On 7 September 2008, the Tribunal sent a draft of the procedural timetable to the
SCC and requested an extension of time until 30 April 2010 for the rendering of the
final award. After consultafion with the Parlies, the SCC by lelter of 16 Seplamber
2009 granted the requested extension.

On 3 October 2009, Claimant submitted a Reguest for Medification and Interpretation
of the Partial Award. By Procedural Order No. 13 of 6 October 2009, the Trbunal
invited Respondent to comment on Claimant's request by 15 October 2009 No
comments were received, By decision of 16 October 2009, the Tribunal denied the
Claimanl's requeast,
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Claimant filed his Reqguest for Refief on 30 October 2010 in accordance with (he
procedural tmelable. Togathar with his Request for Relefl, he submitted

{13y A signed valuation report prepared by Mr. John B, Gustavson of Mineral
Appraiser, LLC. Boulder, Colorado, USA, and

{2) A signed Expart Witness Statement of Mr. John B. Gustavson

By letter of 18 November 2008, Clamant requested to be allowed 1o file a
supplemental submission concerning damages, compensation and remedies in
intarnatisnal investment law. The Triounal granted this raquest by Procedural Order
No. 14 of the same day, setling 2 time limit wnti 15 December 2009 The
supplemental submission was filed by Claimant on 15 December 2008 Respondent
did not comment on it. Simultaneously, the Claimant reguested clanfication whether
the oral hearing in the arbitration could take place in Paris, rather than Stockholm, for
reasons of convenience. The Respondent did not object to this request.

Respondant did not file & Counter-Memorial on Claimant's Request for Ralief,
although given an opportunity to do so.

By Procedural Order No. 18 of 5 January 2010, the Tribunal determined thal the oral
heanng would take place in Paris from 15-17 February 2010, subject to the Claimant
paying in full the further advance deposit requested by the SCC.

By letter of 18 January 2010, the Asbitration Institute of the SCC confirmed that the
Claimant had paid the advance deposit in full Therefore, by Procedural Order No.
16 of 18 January 2010, the Tribunal confirmed the time and place for the hearing. it
pointed out that Respondent up to that date had nol participated, and that its non-
appearance at the hearings without good cause would nol prevent the Tribunal from
holding the hearing and making a Final Award. The Tribunal invited Respondent to
confirm by 25 January 2010 if if intended to paricipate in the hearing. No comments
were received from Respondent.

By e-mail of 5 February 2010, \he Tribunal informed the Parties thal some of the
materials on which Claimant's Expert based its 30 October 2009 appraisal seemed
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nat to have besn submitted. The Trbunal requested Claimant to provide any missing
materials by e-mail in pdf format by 11 February 2010 at the latest The Claimant
submitted by two e-mails of 10 and 11 February 2010 in total 15 exhibits as tha
matarial relled upon by its exper witness. Hard coples of these exhibits were
submitted at the heanng.

The oral hearing took place in Parls on February 15-16, 2010. Clamant appeared In
person and was represented by his altorney, Mr. English, Respondent failed lo appear
and gave no explanation for its non-appearance. The Tribunal took expert witness
testimony from Claimant's expert witness, Mr. John B. Gustavson. Al the end of the
heanng, the Tribunal declared the evidence closed.

The hearing was lranscribed by a courd reporter The transcript (herainafter
Transcrpt'} was sent to the paries for amendments andfor comections and was Lhen
finzlized by the court reporter

By Procedural Order No. 17 of 17 February 2010, the Tibunal indicated the further
procadural limetable satting out the deadines for cost submissions and comments on
cost submissons.

On 12 March 2010, within the set schedule, Claimant submitted his Mamaoral on
Cosis setling out the costs of the guanlum phase of arbiration By e-mail to the
Parties of 15 March 2010, the Tribunal confirmed recsipt of the Claimant's Memarial
an Costs and requested a more detailed substantiation of its cost and expanse
summary within 10 days. On 22 March 2010, the Tribunal received a more detailed
substantiation of costs

The Respondent did not submit a cost submission of its own nor did it comment on
the cost submissions of Claimant

The Tribunal has now deliberated and renders the present Award. As agreed with
counsel at the close of the February hearings. on February 17, 2010, the Trbunal
requested the SCC Institute to grant an extension of time for rendering of this Award
until June 15, 2010, which was duly granted by the SCC Institute on the same date
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B. The Parties” Submissions

Summary of the Claimant's Submissions

The Claimant's submissions are reflected in his 30 October 2008 Request for Relief
{the “Request for Reliel), his 15 December 2009 Supplemeantary Brief on Remedies
{the “Supplementary Brief™) and his counsel's submissions during the oral hearing,
Those submissions are in wriling and the submissions of his counsel have been
transcribed by the Court Reporer,

Essentially, the Claimant submits that in 2001 he had the ability 1o build up third-party
capital necessary for the exploration for hydrocarbons for the four areas (Rengan,
Sargazon, Yalgyzkak and East Soupstau) for which be should have been granted
licenses by the Respondent. Such capital would have besn buill up from different
sources, such as govemment grants, loan facilities by oilig cperators and private
equity funding (cf. Transcripl, Day 2, p. 26-31). The exploration would have been
successful and allowed him to procura further capital for the production, transportation
and sale of the hydrocarbons,

Curing the oral hearing, Claimant's axpert, Mr. Gustavson, testified, infer afia, on the
probabiliies of finding oil and gas in the four aress, the cost of exploration and
production and the value of the Claimant's contractual nghts. His witness testimony
was based on a written witness statement and a written appraisal report (see above
para. 15)

Claimant acknowledged that, in the post-2001 pariod, certaln hydrocarbon licenses for
the subject areas had apparently been issued by Respondent to olher companias.
Licenses for the areas of Rengan and Sargazon had been issued to Gazprom
(Transcript, Day Z, p.5) and for Yalgyzkak to the company Tethys Petroleum Lid. (id,
fine 24). Contradictory statements were made regarding the situation in the East
Soupetau area, as is discussed hereinbelow at paragraphs 57-61,

The Claimant submitied that under inlematonal law he was entiled lo an order
compelling Respondent to issue lo him exclusive licenses for the four license areas.
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He further argued that he was entitled to compensation for the damages caused by
daelay n issuing the licenses. The compensation was 1o be calculated as the
difference in the value the licenses would have had without the breach (e if the
licenses had besn issued in 2001) and the value they had in 2009, assuming the

licenses were issued by Respondent

For the evaluation of the licenses, Claimant relied on the experl opinion by Mr
Gustavzon. Mr. Gustavson based his calculation on an estimation of the Expected
Value (EV) of the licenses to be granted. The EV was explained as the Net Present
Valus (NFPV) at its Probability of Success (POS) of a venture less the NPW of its
probability of failure (being 1,00 = POS). Mr. Gustavson analysed all four areas
covered by the four Agreements and calculated the difference of the Expected Values
batweean the two scanarnos,

Claimant explicitly considered other methods for the calculation of his damage, such
as the cosl method (Transcrpt, Day 2, p. 24) or the market value (Transcrpt, Day 2,
g 24-25), to be inappropriate in the present case. Claimanfs counsel explicitly
confirmed fhat marked value was different rom the Expected-Value calculation
(Transcnpl, Day 2, page 26). No allemative caloulation was submitted

The Respondent's Submissions

Respondent did not participate in this phase of the arbitration and did not make any
submissions

Relief Claimed

In his Reguest for Relief, Claimant asked the Tribunal to issue an award:

*22 1 Ordering the Respondent to issve necessary exclusive licenses "o carry oul
sofely and exclusvely geclogical explorafion, and nalural resodurces axpiodation
works and activilies” for the exploration areas agreed upon in the four agrea-
maris, namely
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“i. Trealy on geological exploration and operalion works on the project of East
Soupetau area in the Republic of Tajikistan, perspective for Hydrocarbon raw
material {oi, gas),

fi. Trealy on geclogical expioration and operafion works on the project of Ren-
gan area in the Republic of Tajkistan, perspociive for Hydrocarbon raw male-
rial (o, gas),

. Trealy on geological exploration and operation works on the project of Sar-
garon ares in the Republic of Tajikistan, perspeciive for Hydrocarbon raw
material (of, gas),

iv. Trealy on geclogical exploration and operalion works on the project of Yal-
gyzkak area in the Republic of Tajfustan, perspective for Hydrocarbon raw
material (of, gas).” This must be completed within six months as of the date
af the coming into force of this Award.

Awarding the Claiman! compensalory damages in the East Soupetau area ac-
cording o tre expart's opinfon in ihe amount of § 27, 780,000 for josses (los!
profits, elc, ) caused by the breach of the contract manifest in the decision of the
partial award. Specifically for the wrongful delay of the issuance of the neces-
sary exclusive hicense in the penod from July 2, 2001 to Octobar 30, 2009,

Awarding the claimant compensalory damages in the Rengen area according o
the expert's opinfon in the amount of § 55 160,000 for losses (lost profits, elc)
caused by the breach of confracl manifest in the decision of the paial award
Spacifically for the wrongfu! delay of the fssuance of the necessary exclusive i-
cense in the penad from July 2, 2001 to Cetober 30, 2009

Awarding the claimant compensalory damages in the Sargazon area according
fo the expert’s opinion in the amount of $87,220,000 for lossas (lost profits, ete,)
caused by the breach of coniract manifast in the decision of the partial award.
Spacifically for the wrongful delay of the issuance of the necessary exclusive i
cense in the period from July 2, 2001 to October 30, 2008,

Awarding the clafmant compensalory damages in Yalgyzkak area according fo
the expert’s opinion in the amount of £58 300,000 for losses (los! profits, aic.)
caused by the breach of confract manifest in the decision of the partial award
Specifically for the wrongful delay of the issuance of the necessary exclusive fi-
censa i the period from July 2, 2001 o Qotober 30, 2009,
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22.8 Oydering that in the event that the four licenses are nol issued within & mornihs
as of the dale of tha corning into force of this Award, the Trbunal shall decide
that the Respondent is obliged {o compensale the Claimant for damages suf-
fered for any future lost profits fo be calculaled by the axperts al a future dale.

22.7 Sialting that Respondent is to be held ragponsible for future damages that resuit
from Respondents actions or omission of actions and cannof be calculated yel

22 8 Awarding to the Claiman! the costs of the arbirafion in their entirely, including
the Claimani's own legal foes and expenses, the fees of the expert, the fees and
axpenses for the Arbitral Tribunal and the fees of the Arbitration Instiule of the
Stockholm Chamber of Commerce.

22 .8 Awarding lo the Claiman! compound Irilersst in the amount of § 240,010,000 far
the poriod of July 2, 20071 (or the date of breach) uniil Gctober 30, 2009 (Date of

the Experl Report), calculaled by the experfs as margnal rale plis reference
rale.”

Meither in the subsequent written submissions nor in his Counsel's oral submissions
has Claimant exphcitty devialed from these prayers for ralief

C. The Tribunal's Analysis
Introduction

1. Burden of Proof

As in the first phase of this arbitration, the principal difficulty encountered by the
Tribunal has related lo the faciual evidence submitied in suppor of Claimant’s legal
positions. The Tribunal has repeated on a number of occasions during this arbitration
that Respondent's non-appearance in this arbitration does not relieve Claimant from
the burden of proving his factual allegations.

Under Section 25 of the Swedish Arbitration Act, the Parties are to supply the
evidence to support their case.  Article 26(1) of the SCC Rules provides that the

10



39.

40.

41.

SCC Arbitration No. V (DB4/2008)
Mohammad Amenar Al-Bahloul v. Republs of Tajikistan

weight to be given to the evidence shall ba for the arbitral tibunal to determing. While
Swedish law does not contain any specific statutory provisions dealing with the
allocation of the burden of proof {although it might, exceptionally and not of relevance
here, stipulate a reversal of the burden of proof), or any rules conceming the standard
of proof required, it is generally considered that a party wha raises a claim needs to
prove the croumstances which form its legal and factual basis.

The Tribunal racognizes that, In inveatment treaty cases, the Behaviour of the
respondent State sometimes may make it difficult for the Claimant to establish the
precise amount of damages suffered. This being said. we consider that the following
standard should nonetheless apply. While, on the one hand, tolal cerainty should nat
be required in order lo assess damages If the existence of damages has been
established, on the other hand, the assessment of damages cannct be based on
conjecture or speculation. A persuasive factual basis for the assessment must he

shown.

2. Applicable Legal Principles

In the Tribunal's view, it is appropnate to start by recalling the legal principles which
govern itz analysiz. Thiz dispute has been brought by Claimant on the basis of Aricle
26 of the Energy Charter Treaty ("ECT"). Anicle 26 {6) ECT prescribes that an
arbitration tribunal shall

“decide the igsues in dispule in sccordance with thiz Treaty and applicable rules
and principles of infernational law.”

The ECT gives little guidance on the issue of damages and other forms of relief. It
does not explicitly prescribe the consequences of a breach of its provisions. Article 26
(8) ECT, however, indicates that monetary damages and other forms of remedies can
be granted by a fribunal. |t provides as follows:

“Arn award of arbifration concerning & measore of a sub-nafional government or
authonty of the disputing Contracting Party shall provide that the Contracling Party
may pay monetary damages in lieu of any olher remedy granted.. "
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The Tribunal considers that the applicable rules and principles of international law
concerning damages are well reflecied n the Draft Articles on the "Responsibility of
States for Internationally Wrongful Acts " prepared in 2001 by the |ntemational Law
Commission of the United Mations. {the “ILC Articles”). Although without binding
legal force, the ILC Articles are widely viewed as the most authoritative staterment of
the law in this @area that exists today.

The ILC Articles pedinent in this case are Articles 29, 31, 34, 35 and 36. Thay read as
foflows;

Article 29
Continued Dty of Performance

The legal consequences of an infernational wrongful act under this part do
not affect the confinued duly of the responsible Stale lo perfarm the ohliga-
tion breached.

Article 31
FReparation

1. The responsible State is under an obligation 1o make full reparation for the
injury caused by the intemationally wrongful act.

2. Imjury Includes any damage, whether material or moral, caused by the inter-
nationally wrongful act of a State

Atficle 34
Forms of reparation

Full reparation for the injury caused by the internationally wrongful act shall
take the form of restitution, compensation and salisfaction, either singly or in
combination, in accordance with the provisions of this chapter,

Aricle 35
Restitution

A State responsible for an internationally wrongful act is under an obligation
to make restitution, that is, 1o re-establish the situation which existed hefore
the wrongful act was committed, provided and to the extent that restitution;

{a} Is not materially impossible;

b} Does not involve a burden out of all proportion to the benefit deriv-
ing from restitution instead of compensation,

12
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Arficle 36
Compensahon

1. The State responsible for an internationally wrongful act i= undar an obliga-
lion to compensate for the damage caused thereby, insofar as such damage
Is not made good by resttution,

2 The compensation shall cover any financially assessable damage including
loas of profits insofar as il is established,

The Tribunal will analyze Claimant's requests for reliel on the basis of thesa
principles. Insofar as Clalmant in his submissions has relléd on awards and decisions
of other tribunats, or insofar as pertinen! awards and decisions are in the public realm,
the Tribunal has taken them into consideration for its analysis. Whie the Tribunal
does nol consider such awards or decisions as binding precedent, they may
nonethaless offer helpful guidance.

Claim for Specific Performance (22.1)

In his Request for Relief, the Claimanl asks the Trbunal io order specific
parformance:

“fo issue necessary exclusve licenses “lo camy oul solely and exclusively
geological exploralion, and naiural resources exploflolion works and aciiviies” for
fhe exploration areas agresed uporn in the four agreements.. "

it is Claimant’s position that “this order should apoly refroactively io July 2, 2001, and
should void any of the licenses given conlrary to Claimant’s rights.” (Request for
Relief, p. 8).

The Tribunal considers that specfic performance is a permizsible remedy in
international law. An International tnbunal has the power to grant specific
parformance.

The Energy Charter Treaty doss nol preclude |his power The obligation of

Contracting Parties under the umbrella clause of Article 10 (1) ECT to “abserva any
obfigalions enfered info” implies the possibility for a tribunal In case of breach lo order

13
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that Contracting Party to comply with its obligations, Moreover, il is a generally
recognized intemational law principle that, whare the breach is of a continuing
character, a Contracting Party has & continuing duty to perform the obligation
breached. See Adicle 28 of the ILC Articles, paragraph 43, supra

49, Article 26{8) ECT, by stipulating that an arbltral award shall provide that a Contracting
Party may pay monetary damages “in lieu of any ofther remedy granted” implicitty
recognizes the power of a tribunal to grant non-monetary relief. This being said, it is
also noteworthy that the ECT provision does not purport to comped the Confracting
Party to implement such non-monetary relief, since it requires the award to provide in
such case for the option of damages in lieu thereof. This presupposes that Claimant
has proved the amount of such an altzrnative damage payment.

50. Possible problems of enforcement do not in and of itself make specific performance
an imparmissible remedy. As the ICSID tibunal in the case of Miculs v. Romania
pointed out, the two concepts of remedies and enforcement are distingt ' Claimant
therefore has a right to formulate his request for relief in whichever manner he
chooses,

51. However, it remains for the Tribunal to consider whether the remedy sought, aven if
permissitle in principle, s in fact materially possible under the particutar
circumstances before i,

52  The ILC Aricles contemplate restitution as the principal remedy for internationally
wrangful conduct. See Aricle 35 of the ILC Articles, paragraph 43, supra. Where
damage i= not made good by way of restitution, then the ILC Adicles envisage
monetary compensation for the damage shown to be caused by the misconduct. See
Article 36 of the LC Articles, paragraph 43, supra. The goal of restitution |s to restore
the invesior to his position befere the wrongful conduct, In the present case, the
wrongful contact ocourred on or before July 2, 2001 and restitution would entail
ohliging the State to perform (he contraclual obligation which it should have performed
al that time, ie. to issue retroactively to that date exclusive licenses in the four

' Para, 166, Micufs and others v. Romania, 1GS|0 Case No. ARB0S/20, Decision on Jurisdiction and Ad-
migsiblfity of 24 September 2008 (Alexandrov, Enlermann, Levy).

14



SCC Arbitration No. W {064/2008)
Mohammad Ammar Al-Bahloul v, Republic of Tajikistan

geographic areas covered by the four Agreements referred to in paragraph 358, supra.
Thiz remedy, however, should not be granted where its implementation is materiafly
impossible. See Article 35(a) and (b) of the ILC Articles. If such casa, the ILC Aricles
would envisage a claim for damages as the available altemative.

53, Counsel has argued in the present case that specific performance in the form of
compulsory isuance of exclusive licenses for the four areas should be granted. The
Tribunal has considerad the following relevant factors.

o4, Nine years have elapsed since Claimant has left Tajikistan. During that period
Claimant has had no activities in the country, nor has it been shown that Clalmant
engaged in exploration and development activitias in the oil and gas sector elsewhere.
Claimant has had no working relationship with Tajikistan and indeed has had difficulty
aven obiaining visas to visit the country.

55. A wvery similar siluation was presant In the 1986 LETCO v. Liberia IGSID arbitration.
In that case, the Stale had withdrawn certain concessions which had been granted o
LETCO. The tribunal decided that, taking into account the fact that LETCO's activities
in Liberia wers terminated more than two years previously and that Liberia's fallure to
participate in the arbitration made it doubtful that the govemmen! would cooperate in
recommencing the concession, "omly reparation in the form of money damages will be
adequate.™

56. During the past nine year period, according to Claimant's own evidence, third parties
hawve become active in the four geographic areas wherg Claimant had been promisad
exclusive licenses. There is no evidence that their rights were obtained through bad
faith conduct on their part Claimant's exper, Mr. Gustavson, testified that the
Rengan, Sargazon and East Soupelau areas were ccouped by Gazprom, and that
the Yalgyzkak area was occupled by Tethys Petroleum.

57. The Claimant presented somewhat contradictory positions as regards the East
Soupetau area. On the first day of the hearings, Claimant's counsel stated that

? Para. 44, Liberian Eastern Timber Corporation [LETCO] v. Government of Republic of Libena, ICSID
Case No. ARB/AIZ, Final Award 31 March 1988
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‘operalors outsida of Mr. Al-Bahloul's control now in fact occupy every treafy area
involved in this award." {Transcript, Day 1, p.5)

Counsel further stated in response to a guestion from the Tribunal as to whether there
ware operators already working in the four arsas: "We submiffed oxiibits thal were
constituent parts of whal our experl analyzed, and our expernt will testify 1o the fact that
when he was looking af the operating siluation of the region, he identified thal these
different companies, Gazprom, Tehys, Manas and Energy Pariners Austria, had
(staled] in both their public reporting and media documents that they were operaling
it these specific areas.”

(Transcript Day 1, pp. 27-28)

When asked by Claimant's counsel whether over the past 8.9 year period other
companies were “occupping the specific areas that...the four licenses were invohved
with,” Mr. Gustavson, Claimant's expert. replied: "Yes as an example, Gazprom
specifically went it during the time period you menlioned, | helieve starting in 2003
and 2004, and actually secured licenses and agreements with the governmant for
investrments, in ome Gazprom press release, so thal they had pledged $500 million of
imeestment, the o felds  being the Rengan and fthe Soupelau”
{Transcript Day 1, pp. 98-28)

On the second day of the hearings, Counsel somewhat gualified his position from the
prior day, stating that "East Soupelaw, as we heard after the experl lestimony, is likely
not occupied by & particular company, | think the Easl Soupelsu area is probably the
fteast fikely of the aress thal, if we re-enfer the country, we will face legs! the problam
of & company being there aiready that we have to deal with." { Transcript Day 2, p. )

Howewver, faced with the Claimant's somewhat contradictory positions, the Tribunal is
compelled to find that the evidence does not sufficlently establish the availability of
East Soupetau to justify ordering the issuance of an exclusive license to Claimant,

Claimant's counsel himself recognized that enforcement of specific performance was
likely to encounter confiicting claims where third parties were occupying the areas.
He stated at the hearing that “even in the event thal we are awarded injunctive reliaf i
the form of denand to issue licenses, it is very fikely that when we go fo iry to enforce
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those licenses, there will be people occupying those licenses and they will be
axtremaly difficult fo get” (Transcript Day 1, p. 21).

For all of the reasons stated above, il is the Tribunal's opinion that the circumstances
here present render it malenally Impossible to implement a remedy of speciic
performance. Claimant’s request for this relief s therefore denied,

Claim for Compensatory Damages (22.2.22.5)

Claimant has formulated a claim for compensatory damages on the basis of the delay
in the issuance of the licanses. He argues that the licenses, if issusd today, would
have a considerably lower value than had they been issued in 2001.

1. Standard for Assessing Compensation

Article 38 (1) of the ILC Articles confirms thal compensation s due insofar as damage
caused by the wrongful act of the State has not been made good by way of restilution,
Such compensation covers any financlally assessable damages and lost profits, |f
established.

The Claimant requests compensation not for the value of the licenses which should
have been imsued, but for the difference in value between two hypothetical scenarios:
the valua in 2001, had there bean no breach, i e. Respondent had iszued the licenses
in 2001, and the value in 2009 as per the date of valuation by his expert wilness Mr
Guslavson This damage could not have been made good by restitution, even if the
Tribunal had granted the claim for specific parformance,

The Energy Charter Treaty does not provide the Tribunal with any guidance as to the
standard of compensation to be applied (except in cases of expropriafion, which the
Tribunal in the Partial Award has established not to exist in the present case).

The Trbunal considers. however, that i need not decide which of the varlous
standards and methodologles applled in other cases by other tibunals might be
suitable in this case. The Claimant has chosan its own methodology. The Claimant
has submitted a valuation based on the differenca in the value of the licenses in the
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two hypothetical scenanos stated above. The Trbunal notes that a value-based
approach has been applied by a considerable number of investmeant tribunale for
treaty breaches other than expropration. The Claimant's expert withess, Mr.
Gustavson, explicitly excluded an assessment of damages of the basis of the
amounts invested (asssl-basad approach) as inappropriate on the facts of the present
case { Transcript, Day 1, page 96).

2. Methodology for Calculating Compensation

69 The value of an asset can be assessed with different methodologies. Claimant's
expert witness used the Discounted Cash Flow — Method (‘DCF-meihod") to assess
the "Expected Value™ of the licenses in the two hypothetical scenarios. The DCF-
mathod is & forward-looking projection calculating the present value of future cash
fiows to be generated from a project. As the World Bank explains, DCF-value

‘means the cash receipts realistically expected from the enlerprise in each
future year of ifs economic life as reasomably projected minus thal year's
expected cash expenditure, affer discounting this nef cash flow for each

year by a factor which reflects the time value of money, expected inflation,
and the risk associated with such cash flow under realistic circumstances.™

70, Provided certain reguirements are mel, It is an accepted method of assessing the
value of an assel. Il needs to be pointed out that the DCF-method does not calculate
lost future profits. Lost Profits 1s conceptually different from the value of future cash-
flows,

71. As a general rule assets need to qualify as & golng concerm and have a proven track
record of profitability in order to be valued in accordance with the DCF-method. The
World Bank defines a “going concemn” as follows:

" a "going concern” means an enterprise consisting of income-producing
assets which has been in aperation for a sufficient period of time fo gener-
ale the data required for the calcwlation of future income and which could
fiave been expecfed with reasomable cerdainty, if the faking had not oo-

* World Bank Guidelines an the Treatment of Foreign Direct Investmant, 1922, Sec. BV 6, availabie at.
hitp:ffita. law_uvic.calotherinvestmentinstruments_him.
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curred, to eontinue producing legitimate income over the course of its eeo-
nomic fife in the ganeral circumstancoes following the taking by the State ™

T2 The Tribunal notes that, in olheér cases, invesimant treaty tribunals have mejected the
apphicabon of the DCF-method whera the project had not even started but was in a
mere planning stage® or had operated for less than two years ®

T3 The four Agreaments with respect to which Claimant was entitled to receive licenses
do not meet the standard for a going concam. The Respondent had denied to the
Claimant the licenses necessary for starting exploration and Claimant had staned
neither exploration nor production. Na cil or gas has been produced or even found by
Claimant, and no income has been derived from any of the four areas. In fact, insofar
as the Tribunal is aware, since the conclusion of the Agreements Claimant has not
pursusd any activilies in the four project areas. The calculation of damages is thus an
entirely forward-looking analysis without any past record of profitability.

4. However, the Trbunal gonsiders that under exceptional circumstances a DCF-
analysis might be appropriate where the investment project at issue had not starled
operation. The Trbunal recalls the considerations of the tribunal in the Vivendi
{resubmilled) case:

‘8.3 4. In tha Tribunals view, the likefthood of lost profils mus! be suffi-
ciantly established by Claimarnis w order to be the basis of compensable
damages. The Trbunal also recognises thal in an approprnale case, a
clawmant might be able lo establish the hkelihood of lost profits with suffi-
clent certainty even in the absence of a genuine going concern. For exam-
ple, a claimant might be able to establish clearly that an investment, such
as a concession, would have been profitabls by presenting sufficient evi-
dence of its expartise and proven record of profitability of concessions i (or
indeed athers) had operaled in similar cicumsiances *

* World Bank Guidelines on the Treatmenlt of Foreign Direct [nvestment, Sec. IV B

' PSEG and otherg v, Turkey, ICSID Case No. ARB/02/5, Award of 19 January 2007(Vicuna, Fortier, Kaul-
mann-Kohler)

! See, e g Tecnicas Medicambientsles Tecmed S A v, United Mexican Stales, ICSID Case No
ARB(AFY00/2, Award of 28 May 2003 (Naon, Rozas, Verea)
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[l

"8.3.10. A claimant which cannaot refy on a record of demonsirated profit-
abilify requires lo presanl a thoroughly prepared record of s {or ofhors)
successes, based on first hand expenence (its own or that of gualified 8x-
parts) or corporate records which establish on the balance of the probabii-
ties it would have produced profits from the concession in question in lha
face of the particular risks frvolved, ather than those of Treaty wiolation !

The Tribunal considers that the application might be justified, irler alia. where the
exploration of hydrocarbons is at issue. The determination of the future cash flow from
the exploitation of hydrocarbon reserves need not depend on a past record of
profitability. There are numerous hydrocarbon reserves around the world, and
sufficient data aliowing for future cash fiow projections should be available 1o allow a
DCF-caleulstion.

However, no hydrocarbons have yel been found in the four areas. Tha four
Agresments (Exhibits CL 4-7) provide thai the exploration work was to be financed by
the Claimant on "Risk Conditions” (Aricle 2 of each of the Agreements), If the
exploration was successful, the Claimant would have had to perform “the oltaining of
indusirial influx and determination of construction of the Oparaling Enterprise and
Fipelines tiff the consumption or loading pisce” (Article 3 of the Agreements), After
complele pay-off of the costs made by the Claimant, a Joint Venture was to be
created with an 80% (Claimant) / 20% (Respondent) profit sharing

The Tribunal thus considers that there are four steps to pass befora cash flow can be
expected: financing of the exploration, finding hydrocarbons, financing the extraction
and the sale. To delermine whether the DCF-method can be applied (o assass the
value of the licenses, the following guestions need to be analysed:

{1} Was Claimant able to finance the exploration for hydrocarbons?
(2} Would the axploration have been successful, ie Claimant found oll & gas
reserves which could be exploited?

de Aguas de Aconquia S A and Vivendl Universal SA v the Argenline Republic, ICSID

Compania
Case No. ARB/ST/3, Schedsspruch vom 20, August 2007 (Rowiey, Kaufmann-Kohler, Bernal Verea),
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(3} Would Claimant have been able to finance and perform the exploitation of any
hydrocarbon reserves found?
(4} Would it have been possible to sell any hydrocarbons produced?

In analyzing these guestions, the Tribunal needs to have regard that, &t each step, it
must be more likely than not that Claimant could have proceeded to the next step. A
DCF-calculation cannot be based on mere speculation.

1) Was the Claimant abl ff ion for gl & gas?

The Claimant newver contended that he had his own financial means to finance the
explorafion in the four areas. His counsel submittad thal Claimant had been in contact
with financing instilulions and would have been able to acguire grants and/or lean
facilities for the exploration {see Transcripd, Day 2, p. 26-23).

The evidence submitted is scarce, though. Essentially it consists of ceraln letters and
e-mails submitted by Claimant shortly before the oral hearing as part of the materials
on which the Claimant's expert would raly. The Tribunal has considered in particular
the following documents on which emphasis was lald during oral hearing:

= A lelter of recommeandation for the Claimant, issued by the Vienna branch of
Credit Lyonnais, dated 23 March 1998,

= Anundated excerpt of an e-mail written by Ms. Cosic, Investment Officer in the
ail, gas & chemical depariment of the International Finance Corporation {IFC),
to the Claimant. Ms. Cosic refers to a "briefing” about the Claimant's plans in
Tajikistan. She states that the Claimant's development plan seemedtobe ina
planning stage, and describes how the IFC undertakes a due diiigence of
projects to decide about a possible financing. She asked the Claimant to
submil an "independent assessment of the fiekds” proved reserwes”;

= A letter of recommendation for Claimant's company, Vivale, from the
ambassador of Malaysia to Petronas, the Malaysian petroleum company,
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dated, 15 March 2002, He recommends giving the Claimant's request positive

consideration;

+ A lelter of recommendation fpr Claimant's company, Vivale, fram ths
ambassador of Respondent in Austria, dated 26 March 2000,

» A copy of an e-mail dated 30 August 2002 from a Nr. Grozier to Claimant,
submitting an outline proposal by drillling consultants (which was not submitted
te the Trbunal) and mentioning that he had some investors (not specified)
“who could be Interested based on this plan we are still in the initial
negotiations siage”;

« An e-mail from a Mr. Pater Darlay from Halliburton, a well-known US company,
to Glaimant dated 10 Decamber 1988, Mr. Darley thanks Claimant for sending
some information on ol and gas prospects in Tajikistan, states that he
forwarded the information to colleagues concerned with the region and asks
for an explanatien of the Claimant's role in developing those opportunities and
whether third party studies about exploitable resemves had been undertaken:
ahd

= A fax message from the company Crosceo, dated 27 February 2001, to the
ambassador of Respondent in Austria, inviting him to meetings in Zagreb to
discuss future projecis in Tajikistan. Representatives of A, Crosco and
Claimant’s company Vivalo would be present

The Tribunal carefully analysed these documenis. It is clear that Claimant managed to
inferest a number of third parties regarding hydrocarbon projects in Tajikistan. It is
alse clear that third parties like the IFC andior Crosco would have the means io
finance the exploration for hydrocarbons.

Howewer, these documents do not go beyond a mere expression of interest, There is
no document on the record svidencing that any of these third parties was willing to
finance the exploration in one of the four areas at hand subject to the granting of the
licence by Respondent. Claimant has not explained what came oul of these
discussions and has not called any of the persons as a witness,
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In shor, the Tribunal has no factual evidence to conclude that Claimant would have
acquired sufficient third-party financing for the exploration of the four areas, If he had
bean granted the licansas

The Tribunal nevertheless would not exclude that Claimant would have been able to
acquire third-party financing if Claimant had submitted evidence of his experience in
similar ventures. Claimant's counsel so argued (Transcrpt Day 2, p 29, but
submitled no evidence to sufficiently substantiate his aszertions in this regard.

The Tribunal thus considers that Claimant has failed to discharge his burden of proof
that he would have been able to acquire third-party financing for the exploration.

{21 Would the exploration have been successiul, ie, would Claimant have found
hydrocarbon reserves which could be exploited?

The Claimant's expert, Mr. Gustavson, testified about the geological Probability of
Success (POS) of finding exploitable hydrocarbon reserves in the four project areas
According to his testimony, the POS were as follows

Rengan 13%
Sargazon 19%
Yalgyzkak 16%
East Soupetauw 51%

The Tribunal is prapared to accept Mr. Gustavson's testimony, although the source
material on which he based his conclusions was not made available to it,

However, Mr. Gustavson's testimony means that in three of the four areas, it is far
from likely that any hydrocarbon reserves would have been found. The Trbunal notes
that, according to the witness testimony of Mr. Gustavson, there is no evidence that
hydrocarbons have been found so far by the companies currently active in Rengan,
Sargazen or Yalgyzkak (Transcripl, Day 1, p. 60). For purposes of a forward-looking
DCF-galculation, only East Soupetau offered a real likelhood of containing



Bg

80.

1.

8z,

SCC Arpitrafion Nao. V (084/2008)
Mohammad Ammar AHBanloul v. Repubiic of Tajkistan

hydrocarbons and, then, only with a serious doubt as to whether the hydrocarbons
there could be economically exploited. (See infra, paragraph 92)

The Tribunal took note of the circumstantial evidence that, in Rengan and Sargazon,
Gazprom was in the process of investing approx. US$ 500 million into exploration. [t
doas not find this 1o be sufficient evidence that the areas contain proven reserves. As
the Claimant's expert witness explained during the oral hearing, the decision lo
explore an ol field is not based on the Probability of Success, bul is also dependent
on the reserves hoped for: .. even if the probability of success iz very low, then if you
have the chance to finding a gian! oilfield, then you might still go ahead” {Transcript,
Day 1, p. 138). Thus, the allaged invesiments undertaken by Gazprom are not
ovidence, nor even an indication, that hydrocarbon reserves indeed exist in those
fiekds.

The Tnbunal thus concludes thal a discovery of reserves with reasonable likelihood
(for purposes of applying the DCF-method) only existed In the East Soupetau area. In
Rengan, Yalgyzkak and Sargazon, finding hydrocerbons was far from likely.
However, because of the Internal rate of return hurdie referred to by Mr. Gustavson
(see infra, para. 92), those hydrocarbons were unlikely to be economically exploitable.

(3] Would the Claimant have been able to finance and perform the exploitation of any
hydrocarbon reserves found?

Assuming fhat commercially exploitable hydrocarbon reserves would have bean
found, the Tribunal considers it theorefically possible that Claimanl could have
obtained third-party financing for the exploitation of oll The conditions for such third-
party financing, however, are unclear

Moreover, the evidence on the record s insufficient to conclude that third-party
financing could have been acquired for East Soupetau. While the Probability of
Success is the biggest of the four areas, Mr, Gustavson testified that the internal rate
of retum hurdle commaonly required by oll companies was particularly low for this area
according lo his calculations and that this might render that area economically
unattractive (Transcript, Day 1, pp. 139-140)
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Consaguently, any conclusion regarding a financing of the exploration would amount
to speculation. The Tribunal is not preparad to do this.

{4) Would it have been possible 1o operate any joint ventures to be concluded and

obtain a constant cash flow?

Claimant did nat have any positive exparience with the salling of hydrocarbons. His
two joint ventures with the Respondent for the exploitation of oil fields failed for a
variety of reasons. There is nothing on the record showing that Claimant ever
successfully operated an ofl or gas fleld in Tajlkistan — or elsewhere - and derived any
profits from it. Consequently, the future profitable operation and exploitation of any
gas and oil reserves found may be possible, but cannot be projected with any
reasonable degree of certainty.

3. Conclusion regarding Compensation

In summary, Claimant asks the Tribunal to accapt the assumpdion that he would have
been able to acquire financing for the exploration (bul he had no definite offer of
fimancing, just expressions of interest), that upon exploration he would have found
hydrocarbons (although the probabilities were low and there iz no evidence that any
other company seems to have found hydrocarbons so far) and that he would have
been able to exploit and sell the oil (aithough he had no proven experience in this
fiesld).

In the Tribunal's view, this entails simply too many unsubstantiated assumptions to
justify the application of the DCF-method. The application of the DCF-Methad fails
fram the outset by virtue of the failure to prove that financing was in fact available for
the necessary exploration, even if Respondent had issued the licenses in 2001 The
Tribunal notes thal this not anly affects the application of the DCF-method, but atso
destroys the causality betwesn the breach commifted by the State and the loss of the
alleged future cash flows (or “tost profits”, as il is characterized by Claimant).

Claimant has not submitied an allernative valuation of damages. Assuming that he
also asked for lost profits as an altemnative to DCF-value (his submissions wera
unclear), the Tribunal rejects this claim as being overly speculative for the reasons set
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out above. The Tribunal considers that Claimant might have been able to sell the
Agreaments — and thus the right to the licenses - 1o a third party. However, this is of
ng avail to Claimant. His expert testified thal the Expected Value cafculated by him
was differen from a possible markel value (Transcripl, Day 1, p. 96). This was also
the position taken by his counsel (Transcript, Day 2, p. 25). It was furthermore
submitted that a valuation on the basis of comparable sales was not possible due to &
lack of comparable transactions (Appraisal Report, p. 16, Transcrpt, Day 1, p 8).
Claimant's expert further testified that he had not calculated the amount invested and
lost by Clalmant ( Transcript, Day 1, p.87), and Claimant's counsel explicilly ralied on
this in his closing statement {Transcripd, Day 2, p, 23-24)

The Tribunal thus has to conclude that it has no substantiated basis upon which 1o
make an assessment of damages, despite the Respondent’s establshed liability and
on-going breach of the BIT.

Since Claimant has not proved that he has suffered damages on account of
Respondent's breach of the BIT, his claims for compensation are necessarly denied,

Claim for Compensatory Damages if Licenses are not issued (22.6)

Claimant further requests that the Tribunal order that, if the icenses are not issued
within six months as of the date of the coming intc force of this Award, thal
Respondent be obliged lo compensate Claimant for further damages suffered for any
future lost profits to be calculated by the experts at a future date

Claimant's request here is premised on the Tribunal having ruled in its favor as

regards an order compeliing Respondent to issue the requested licenses, Since the
Tribunal has denied that request, the present claim lkewise fails,

Claim for Future Damages (22.7)

102, The Claimanl further reguests that the *Respondenl is lo be held responsible for

future damages that resull from Respondent's actions or omissions of actions and
cannot be calculaled yet.”
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This request s inadmissible as presented, since |t falls outside the scope of the
Tribunal's mandate in thiz arbitration. In this quantum phase of the arbitration, the
Claimant was provided the opportunity to present ils evidence of damages resulting
from the Respondent's breach of the ECT as determined in the Trbunal's Partial
HAward on Jurisdiction and Liability. To the extent that Claimant is now suggesting that
Respondent should be held liable for other actions or omissions, or for damages
which have not yet occurred, or may not yet be caleulated, but which may occur in the
future as a result of future circumstances, such matters are not propery before this
Triounal.

We form no opinion as to whether or not the Claimant may bring a further arbitration in
the future for such damages based on future clreumstances.

Interest

The Trbunal has denled Claimant's request for compensatory damages.
Consequently no interest can be awarded. The Tribunal thus need not decide whether
the Claimant might have been entitled to compound interest at the requested rate,

D. Costs

The Tribunal is mow faced with the task of deciding about the costs of the arbitration.
The SCC Arbitration Rules differentiate between Costs of Arbitration, which are
regulated in Article 43 and relate to the costs of the SCC Institute and the Tribunal,
and costs incurred by a party which are regulated in Article 44 of the Rules,

Article 43 reads in pertinent part as follows:

Article 43 Costs of the Arbitration
{1} The Cosls of the Arbitration consist of!
i} the Fees of the Arbitral Tribunal

if) the Adminisfrative Fee of the SCC instifule;
and

ifi) the expenses of the Arbitral Tribunal and the
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SCC nstitute,

{8} Unfess otherwise agreed by the partias, the Arbitral Tribunal shall, af
the request of a parly, spporiion the Costs of the Arbifrafion betwean the
parties, having regard fo the ouicome of the case and offier refevant
circumstances,

Arlicle 44 reads in pertinent part as follows:

Article 44 Costs incurred by a party

Untess olhenvise agreed by the parbies, the Arbitral Trbwnal may in the
finail award.. .upon the reques! of a party, order one parly lo pay any
reasonable costs incurred by another parly, including costs for fegal
reprasantation, having regard fo the owicome of fhe case and other
refevant circuimstancas,

Thers is no evidence of any agreement batwaen the Paries on the manner of sharing
costs. Thersfarg, the above rules shall guide the Tribunal

Claimant has advanced to the SCC Institute the full requested deposit towards the
Coste of Arbitration in the amount of EUR 582 000, covering both phases of the
arbitration. Claimant requests that the full Costs of Arbitration, as may be finally fived
by the SCC Instilute, be reimbursed by Respondeant.

Claimant has made cost submissions for its Incurmed costs in both phases of the
arbitration.  The Tribunal, in its Partial Award on Jurisdiction and Liability, had
deferred a determination of costs until the Final Award.

Claimant's costs in connection with the first phase, which as mentioned above was
limited to the issues of jurisdiction and liability, amounted to EUR 1,108,000, including
Claimant’s legal fees and other incurred costs.

Claimant's costs in connection with the second phase, leading to the Final Award in

respect of Claimant's requests for rellef and proof of quantum, amounted to EUR
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36,500 in disbursements, US$21,299.81 in legal representation and US$35,084.04 in
expert costs.

Respondent did net! comment on Claimant's incurmed costs with respect to either
phase of the arbitration. Having reviewed Claimant’s submissions in this regard, the
Tribunal has found them to be rather succinct, However, the amount of the costs
allegedly incurred is not disproportionate for a case of this size and complexity and we
are therefore inclined to uphold them as reazonable.

The SCC Asbitration Rules give the Tribunal a certain discretion fo award and allocate
both the Costs of the Arbitration and the reasonable incurred costs of the Parties,
taking into account the outcome of the case and other relevant circumstances.

The proceedings in this arbitration have been bifurcated. In the first phase, Claimant
prevailed on the question of jurisdiction and on one of its claims of liahility,. On the
other hand, it lost on all of its other claims of liakility, including its primary claims
related to the Baldjuvon and Petroleum SUGD joint venture companies. Clalmant has
not prevalled in the second phase of this arbitration relating to its requests for relisf
and damages.

At the same time, it Is relevant to note that the proceedings in this arbitration have
heen rendered more complicated and more costly than they would atherwise have
bean due in part to Respondent’s failure to paticipate, aven after the jurisdiction of
the Tribunal was established. The Tribunal went to great efforts throughout these
proceedings to assure that Respondent was given a full apportunity to participate at
every stage and, yel, Respondent persisted in disregarding its obligation to do so
under the ECT,

Taking the above circumstances info account, we considsr it fair and equitable to
award to Claimant at least a portion of the Costs of the Arbitration and its incurmad
costs, notwithstanding that Claimant has not prevailed on maost of its claims

The Tribunal therefore, in its discretion, awards Claimant EUR 300,000 towards its
incurred costs
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120. As Claimant has nol requested interast on costs, in accordance with Section 42 of tha
Swedish Arbitration Act, no interes! shall be awarded.

121 We find further that Respondent should reimburse 1o Claimant fifty percent (50%) of
the Costs of the Arbitration (which are set out balow in Section 122 below).

122 The Costs of the Arbitrabon have been determined by the SCC Arbitration Institute to
be EUR 524 977 and SEK 8,125, comprised of tha following:

SCC Artitration Institute:

Administrative Fee EUR 49.083
Expenses EUR 14 312
Expenses SEK 8,125

Tribunal's Fees and Expensas.

Jaffray Hert=fald
Faes EUR 200,000
Expanses EUR 3478
Per Diem Allowance EUR 600

Dr. Richard Happ

Fees EUR 120,000

Expenses EUR 54870

Per Diem Allowance EUR 1.050
Prof. Ivan Zykin

Fees EUR 120,000

Expenses EUR 8983

Per Diem Allowance EUR 1,500

123, In accordance with Article 43(8) of the SCC Arbitration Rules, the Parties are jointly
and severally liable to the arbilralors and the SCC Institule for the Costs of the
Arbitration. As between the Parties, Respondent shall reimburse Claimant EUR
262,488 plus SEK 4,063 in accordance with para. 121 supra.
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E. The Decision

For the reasans set out above, the Tribunal now decides as foilows:

The Republic of Tajikistan iz ordered to pay to Mohammad Ammar Al-Bahloul
EUR 300,000, in reimbursement of a portion of Claimant’s incurred costs in con-
naction with the arbitration under Article 44 of the SCC Arbitration Rules.

The Parfies are jointly and severally liable for payment of the Costs of the Arbitra-
tion Uncier Article 43 of the SCC Arbitration Rules, The Costs of the Arbitration ars
determined to be EUR 524 877 and SEK 8 125, comprised of the following:

SCC Arbitration Institute:

Administrative Fee EUR 43,083
Expenses EUR 14,312
Expanses SEK 8125

Tribunal's Fees and Expensas;

Jeffrey Hertzfeld
Feas EUR 200,000
Expenses EUR 3479
Fer Diem Allowance EUR 600

Dr. Richard Happ

Feas EUR 120,000
Expenses EUR 58970
Fer Diem Allowance EUR 1,080

Frof. lvan Zykm
Fees EUR 120,000
Expenses EUR B983
Per Diem Allowance EUR 1500
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The Costs of the Arbitration will be drawn from the advances paid to the SCC Insti-
tute.

As between the Panties, the Republic of Tajikistan Is ordered to reimburse
Mchammad Ammar Al-Bahlow! the amount of EUR 262,488 plus SEK 4,083 as a
porfion of the Costs of the Arbitration under Article 43 of the SCC Arbitration
Rules.

m. All other claims and requests for relief of either Parly are denled.

Furguant to Section 41 of the Swedish Arbitration Act (SF5 1998 116), tha Parties are in-
formed that any action against this Award regarding the payment of compensation to tha
arbitrators shall be brought before the Stockholm District Court within three (3) months
from the date upon which a Party received the Award.

Place of Arbitration:  Stock . Sweden
Date of Award: June 2010

Dr. Richard Happ Wan Zykin
Co-Arbitrator bitrator
mHWMd !
Chairman



