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CHAPTER I THE PARTIES

The parties to this arbitration are

Claimant:

JSCTECHSNABEXPORT, a joint stock company organized under the laws of the Russian
Federation, with its office at 26, Staromonetniy per., 119180, Moscow, Russia,

hereinafter referred to as “Claimant™ or “Tenex™,
assisted and represented in this arbitration by:
Sigvard Jarvin and Carroll Dorgan of Jones Day, 120 rue Faubourg Saint-Honoré, 75008

Paris, France, and Timur Aitkulov and Julia Popelysheva of Clifford Chance, ul. Sadovaya-
Samotechnaya 24/27, 127051, Moscow, Russia; '

Kespondent:

PALMCO CORPORATION, a corporation organized under the laws of the State of
California, with its office at 5000 Birch Street, Suite 4700, Newport Beach, CA 92660, USA,

hereinafter referred to as “Respondent™ or “Palmeo™,

assisted and represented in this arbitration by :

Michael G. Yoder and Marcus S. Quintanilla of O'Melveny & Myers LLP, 610 Newport
Center Drive, 17" Floor, Newport Beach, CA 92660, USA.

The place of arbitration is Stockholm, Sweden.

Clatmant and Respondent are hereinafier jointly reforred o as « the Parties ».

CHAPTER 11 THE ARBITRATION CLAUSE AND THE ARBITRAL TRIBUNAL

Sezetion 1. The arbitration clanse

The dispute arises from the Contract for the Supply of Enviched Uranium (“the Tnventory
Contract™), signed by the Partics on September 5, 2001, Article 13 of the Inventory Contract
provides that:

“13.1. This Contract shall be governed by and construed in accordance with the laws
of the Kingdom of Sweden.

13.2 Any dispute, controversy or claim arising out of or in connection with this
contract, or the breach, termination or invalidity thereof shall be settled by

arbitration in accordance with the Rules of Arbitration of the Stockholm Chamber of

Commerce. For this purpose three (3) arbitrators shall be appointed in accordance
with the said Rules.
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13.3. The place of arbitration shall be Stockholm, Sweden, and the arbitration
procedure shall be conducted in the English language”,

Section 11. The Arbitral Tribunal

Pursuant to the Stockholm Chamber of Commerce Rules in their wording before Jamaary 1,
2007 (hereinafter “the SCC Rules™), the Arbitral Tribunal has been appointed as follows :

- Inits Request for Arbitration dated January 26, 2006, Tenex appointed Justice Hans
Danelius (Roslinviigen 33, 168 51 Bromma, Sweden) as arbitrator;

- Inits Reply fo the Request for Arbitration, dated February 24, 2006, Palmeo appointed
Dr Robert Briner (Lenz & Stachelin, Route de Chéne 30, CH 1208 Geneva 17,
Switzerland) as arbitrator;

- Justice Danelius and Dr. Briner appointed Dr. Bernard Hanotiau (avenue Louise 480,
1050 Brussels, Belgium) as chairman of the Asbitral Tribunal.

CHAPTER Il THE PROCEDURE

The parties filed the following submissions:

- Claimant filed its Request for Arbitration on January 26, 2006, together with exhibits
CX1 —CX5;

- Respondent filed its Answer to the Claim and Statement of Counterclaim on February
24, 2006, together with exhibits RX] — RX 25;

- Claimant filed its Answer to the Counterclaim on J uly 19, 2006;

- Claimant filed its Statement of Reply in support of the Claim on December 15, 2006,
together with exhibits CX6 — CX20;

- Respondent filed its Statement of Rejoinder to the Claim and Reply in support of the
Counterclaim on Jamary 26, 2007, together with exhibits RX26 — RX 74. It also
subsequently filed exhibits RX 75 —~ RX 77.

- Claimant filed its Statement of Rejoinder to the Counterclaim on February 26, 2007,
together with exhubits CX21 — CX 24.

Three procedural orders were issued respectively on October 9, 2006, November 20, 2006 and
February 8, 2007,

On November 28, 2006, the Parties and the Arbitral Tribunal executed a Confidentiality
Order,

The hearing took place in Stockholm from March 12 to 14, 2007. The following witnesses
were heard: Mr Igor N. Zhivoglyad and Mr. Sergey N. Pluzhnik, Claimant’s fact witnesses,;
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Mr I.W. Lee, Respondent’s fact witness; Professor Jan Ramberg, legal expert for Claimant;
Professor Eric Nerep, legal expert for Respcndent

After the testimonies, the Parties presented oral closing arguments. They renounced to filing
posi-hearing submissions. Upon request of the Chairman, the parties confirmed at the end of
the hearing that they had no procedural objections as to the way the procedure had been
conducted. The Tribunal then closed the debates.

CHAPTER IV. THE CLAIMS

Section I, Relief soupht by Claimant

Tenex requests the Arbitral Tribunal to;

(a) determine that the Purchase Price for 2005 should be USD 954/kgU;

{b) order Palmco to pay USD 3,212,400 to Tenex, representing the difference between the
amount to be paid by Palmco in accordance with the Purchase Price stipulated by
Addendum No. 4 and the amount that Palmeco should pay in accordance with the
Purchase Price determined by the Tribunal;

{c) order Palmeo to pay interest upon all amounts awarded to Tenex at the rate of LIBOR
plus 1% per annum, running from the date when the payment for Furiched Uranium is
due until the date of full payment by Palimco of the amounts owed to Tenex,

{d} dismiss Palmeo’s counterclaim in its entirety;

{¢) order Palmco to pay the full amount of the Arbitration costs, in accordance with
Clause 13.4 of the Inventory Contract and Article 40 (2) of the SCC Rules, with
interest at a rate corresponding to the Swedish official reference rate plus eight percent
per annum, from the date of the Arbitrai Tribunal’s award until the date of full
payment. '

Section II. Relief sought by Respondent

Palmeo requests the Arbitral Tribunal:

- to dismiss Tenex’s request that the Arbitral Tribunal determine the Purchase Price for
2005 under the Inventory Contract;

- to dismiss Tenex’s request that Palmeo be ordered to pay Tenex USD 3,212,400,

- in the event that the Arbitral Tribunal finds that it is authorized to determine the
Purchase Price for 2005 under the Inventory Contract, to determine the Purchase Price
to be fixed at 739,84/kgU, as agreed by the Parties and set forth in Addendum No. 4

-~ in the event that the Arbitral Tribunal determines that the Purchase Price for 2005
exceeds the price of the Addendum No. 4, to order Palmeo to pay Tenex only such
amount as equals the difference between what Palmco has already paid and the
amount of the Arbitral Tribunal’s re-determined Purchase Price;
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- 1o decide that Tenex breached the Parties’ Tuventory Contract by refusing to deliver
the ordered Enriched Uranium Product (“EUP”) in November 2004;

- 1o order Tenex to deliver to Palmco not later than six months from the date Palmco
shall request delivery following the issuance of the Tribunal’s award, 16 metric tons of
EUP of 4.5 percent assay at the price of USD 711.11 per kgU;

- alternatively, if for any reason Tenex is not ordered to deliver the EUP, to order Tenex
to pay Palmco lost profits in the amount of USD 1,402,240, representing the amount
which Palmeo would have carned on its Inventory Contract with Korea Hydro &
Nuclear Power Co, Ltd (“KHNP”) for the November 2004 delivery;

- in addition to either of the two alternative remedies set forth above, to declare that
Tenex is obligated to indemnify Palmco for any amount in late delivery penalties or
costs for the purchase of replacement goods that Palmeo is held liable, under
applicable law, to pay to KHNP in connection with Palmeo’s inabilify to make the
2004 BUP delivery;

- to order Tenex to pay interests on the amounts awarded under the foregoing prayers,
which interests shall accrue from February 24, 2006 uniil the date on which payment
is made in full, in accordance with the Swedish Interest Act, Sections 4 and 6:

- to decide that the costs of the arbitration shall be borne by Tenex, and accordingly, to
order Tenex to compensate Palmeo for its costs of arbitration — namely, all amounts
paid to the arbitrators for their fees and expenses, as well as administrative fees and
expenses of the SCC.

CHAPTER V. SUMMARY PRESENTATION OF THE DISPUTE

Tenex is a joint stock company organized under the laws of the Russian Federation. The
Ministry of Property Relations of the Russian Federation owns 100% of the shares of Tenex.
Tenex has been involved in the nuclear fuel cycle business since 1963 and in exports of
vranivm from Russia {or the USSR) since 1973.

Palmeo is a corporation organized under the laws of the State of California, United States of
America, where its principal place of business is located. Palmco’s primary line of business
consists in the supply of non-weapons-grade uraniwm products and services for use in civilian
nuclear power plants in South Korea.

Since the late 1980°s, Palmeo has purchased substantial quantities of Russian civilian-grade
uranium from Tenex, in order for Palmeo to supply that uranium to Palmco’s most important
customers — Korea Hiectric Power Company (“KEPCO”) and KEPCO's subsidiary KHNP,
for the production of fuel for civilian power plants in the Republic of Korea (“South Korea™).

On December 28, 1988, Palmeo and Tenex entered into a Contract for Furnishing Enriched
Uranium Hexaflioride (“the Main Contract™). Under this contract, Tenex agreed to sell, and
Palmeo agreed to purchase, certain specified guantities and specifications of EUP, at
established prices, for a term of 10 years. The Main Coniract was later extended and wﬂl
remain in force through December 31, 2009,
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In addition to the Main Contract, Palmco facilitated the further distribution of Russian
uranium to the South Korean power utilities through a service contract. In December 1993,
KEPCO and Tenex indeed emtered into a Uranium Enrichment Services Contract (“the
Services Confract”). Under this contract, Tenex agreed to perform certain enrichment services
for KEPCO. Moreover, pursuant to a Supplemental Agency Agreement (“the Agency
Agreement”), Tenex designated Palmco as its exclusive agent for the administration of the
Enrichment Services Contract.

On December 20, 2002, Tenex and Palmeo also entered into a Uranium Concentrates Supply
Contract. Under this contract, Tenex agreed to sell, and Palmco agreed to purchase, specified
quantities of UsOs — a less refined form of uranium from which natural UFs is uitimately
derived. In conjunction with this contract, Palmeco and Tenex entered into a second contract,
the Contract for Conversion Services Supply - under which Tenex agreed to perform the
conversion process whereby U30s transferred to Palmeo would be converted into natural UFs
for eventual supply to KHNP.

In 2001, Tenex engaged Palmco to represent it in a bidding process in which KHNP sought
bids for the supply of EUP for inventory purposes — i.¢., the maintenance of civilian uranium
stockpiles. Palmeo undertook extensive efforts as Tenex’s representative in the bidding
process, and eventually succeeded. Accordingly, on September 5, 2001, Palmco and Tenex
entered inlo the Inventory Contract, which is at issue in this arbitration, Under this Contract,
Palmeo agreed to purchase, and Tenex agreed to sell, certain specified quantities and
specifications of EUP for the years 2001 and 2002. For the calendar years 2003-2005, Palmco
had an option, in accordance with Clause 5.1.2, to purchase certain quantities of Enriched
Uranium. The purpose of this contract was to enable Palmeo to supply additional quantities of
EUP to KHNP. A specific contract was concluded between Palmeo and KHNP in this respect.

Axticle 3 of the Inventory Contract specified the Purchase Price. The Parties agreed to “fixed
purchase Prices in U.S. Dollars per kg U of Enriched Uranium .., for each Delivery Year”
(Clause 3.1). Clanse 3.3 further provided that “If the situation in the world wranium market
changes substantially, either Party starting from the year 2003 shall have the right to
approach the other Party with a reguest to revise the Purchase Prices stipulated in Clause
3.1". The Purchase Price for 2001 was approximately 20% below the market price at the time
of concluding the Contract.

Article 5 of the Inventory Contract governed the delivery by Tenex of Enriched Uranium to
Palmeco. In order 10 exercise an option to purchase Enriched Uranium in the delivery years
2003-2005, Palmeo was required to give notice before January 1™ of the relevant delivery
year {Clause 5.1.2.). Palmco was also required to issue certain notices for all deliveries
{Clauses 5.1.3 and 5.1 .43,

After the conclusion of the Inventory Contract, the world wranium market changed. It is
Claimant’s position that, by the end of 2003, the market price for Enriched Uranium had risen
by more than 17% from its level in September 2001 and that consequently Clause 3.3 of the
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Inventory Contract obliged the Parties to agree upon a reasonable revision of the Purchase
Price. This position is disputed by Respondent. Claimant tried lo obtain a revision of the
purchase price but without success. The Parties did not reach an agreement. Morcover, for
various reasons which will be examined in detail below, there were no deliveries of EUP by
Tenex for Palmeo in 2004,

On December 27, 2004, Palmeo informed Tenex that it would exercise its option to order
Enriched Uraniwm for delivery in 2005. Tenex answered that the Parties had first to come to
an agreement wpon a revision of the Purchase Price. Afier long negotiations, the Parties
finally executed Addendum No. 4 to the Inventory Contract on September 7, 2005. They
agreed to a price that would incorporate a 2% increase over the price quoted in the Inventory

“Coniract {coming to a price of USD 739.84/kgU} and proceeded on this basis. The Parties

proceeded with the sale of 15,000 kg of Enriched Uranium,

According to Claimant, however, the price of USD 739.84/kgU was merely “provisional” and
subject to a final determination by an arbitral tribunal as specifically provided by Addendum
No. 4. Palmco disputes this position and submits that it never agreed to have the new price
revised subsequently by a panel of arbitrators.

Since the Parties could not agree on these issues, Claimant initiated this arbitration. It requesis
the Arbitral Tribunal to determine that the Purchase Price for 2005 should be USD 954/kgl)
and therefore to order Palmco to pay USD 3,212,400 to Tenex, representing the difference
between the amount to be paid by Palmeo on the basis of the Purchase Price stipulated in
Addendum No. 4 and the amount that Palmeo should pay in accordance with the new
Purchase Price to be determined by the Tribunal.

According to Respondent, Claimant’s claims should be dismissed. Moreover, Respondent
considers that Tenex breached its obligations to deliver to Palmeo certain quantities of EUP in
accordance with the Inventory Contract in 2004. It requests the Arbitral Tribunal to order
Tenex to deliver to it 16 mefric tons of BUP at the price of USD 711.11 per kgU; and
alternatively, to order Tenex to pay Palmeo its lost profits on this delivery in the amount of
1SD 1,402,240,

CHAPTER VI THE PARTIES’ POSITIONS

Section 1, The position of Claimant

I, The facts

A. General backeround

The dispuie between the Parties arises principally from their differing interpretations of
Clause 3.3 of the Inventory Contract. From December 2004 to September 2005, the Parties
exchanged opposing views regarding a revision of the Purchase Price in 2003, in light of the
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increases in world market prices for uranium. According to Claimant, the Parties eventually
“agreed to disagree™ they agreed to a price for the 2005 delivery of EUP that was
“provisional and subject to a final determination by an arbitral tribunal” (Addendum No, 4).

The Parties had already addressed this issue in correspondence during 2003-2004, in relation
to the Purchase Price for 2004. They did not reach an agreement for the year 2004, In this
respect, atthough Palmeo now speaks of damages ranging around USD 20 million, Claimant
points out that Palmco did not make any such allegations at the time.

Morcover, Claimant submits that Palmeo seeks to expand the dispute between the Parties and
buitress its position in this arbitration by fabricating a grand conspiracy theory. Indeed,
according to Palmco, the Parties’ dispute must be situated within the broader context of the
Parties’ historic relationship and Tenex’s current efforts to supplant Palmco as a direct
supplier of uranium to the South Korean market.

In this context, Palmco makes gratuitous allegations of many contractual violations by Tenex.
According to Claimant, these allegations are false. Morcover, they are irrelevant. Tenex
rejects them and even refuses to address them, since they have no probative value in
determining whether fhe Parties are entitled to the relief that they claim in this arbitration.

B. Negotiations regarding Clause 3.3 of the Inventory Contract

Clause 3.3 is central in the framework of this arbitration. The Partics have divergent views on
this provision. Negotiations between Tenex and Palmco reparding the conclusion of the
Inventory Contract started in spring 2001. Palmco informed Tenex that KHNP planned to
purchase EUP in the period of 2001-2005, through a tender process, as part of a strategic
reserve build-up initiative.

According to Claimant, at the outset of the negotiations, the Parties entered into a
Memorandum of Understanding dated May 17, 2001 {“the MOU”), in which they fixed the
principal terms on which the future contract should be based and aiso the principles on which
Palmco should negotiate with KHNP. The MOU provided, among other things, that Palmco
had information that the Purchase Price for optional quantities of EUP would be based on the
prevailing market price. Palmco was to negotiate its contract with KHNP on the basis of the
MOU and price offers that Tenex would make to Palmco.

At the beginning on 2001, Tenex sent Palmeo price offers, The first offer was dated Jupe 5,
2001, It included two options:

- Option 1: EUP of ASTM C-996-90 specifications and
= Option 2; EUP of ASTM C-996-96 specifications.
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Palmco asked Tenex to reducs the prices. After some discussions, Tenex offered a price
which was approximately 20% below the market price. However, Claimant alleges that since
it wanted to avoid the gap between the contract price and the market price becoming any
larger, Tenex included in its amended price offer a provision stipulating that in the event
“substantial changes in the market situation take place, both parties shall have the right o
propose to review the prices for years 2002-2005". This provision would not automatically
adjust the contract prices, but it enabled Tenex to request a price adjustment corresponding to
the market growth, Palmeo having to renegotiate the price and to agree on an appropriate
price adjustment.

At the end of June 2001, Palmeo sent Tenex a draft contract. This draft did not include the
“market change” provision. Tenex informed Pabmco that it would provide comments on the
draft. However, before Tenex commented on the draft, Palmco, on July 13, 2001, informed
Tenex that it had already concluded negotiations with KHNP and proposed amendments to
the draft contract “fo assure the terms and conditions of Palmeco’s contract with
Techsnabexport are consistent”,

One of the two amendments suggested by Palmco was the following: “Article 2.1.3 is to be
added as follows: If KHNP decides not to order the optional quantities at any given year
during 2003-2005 due to a substantial price differential between the prevailing market price
and the contract price, the Buyer may have the option to reguest an alternative price offer
and, subsequently, both parties enter inio a negotiation.”

On July 23, 2001, Tenex suggested deleting Clause 2.1.3 of the draft and inserting a clause
similar to the “market change” clause contained in its original price offer: “If the situation in
the world uranium market changes substantially, either Party starting from the year 2003
shall have the right to approach the other Party with o requést to revise the Purchase Prices
stipulated in Clause 3.1”. This clause was included in the Inventory Contract without any
amendments. It was not even discussed at all.

€. Discussions between the Parties regarding revision of the contract price for the vear
2004

According to Claimant, in the second half of 2003, it became clear that the prices for uranium
products were growing tremendously, In particular, at the World Nuclear Association Annual
Symposium on September 3-5, 2003, Michael J. Connor, President of Nuclear Resources
International, Inc., made a report in which he concluded that the gap between supply and
demand was increasing,

Therefore, on October 8, 2003, Tenex sent Palmco a request to revise the price pursuant o
Clause 3.3. Palmeco answered on October 13, 2003 that it did not see any basis for a price
revision, since as of September 2003 the price of EUP had increased by enly approximately
9% since the Inventory Contract was concluded and the contract price had increased over the
period by approximately 6%. On November 14, 2003, Tenex came back to Palmeo with
detailed explanations why a price revision was warranted: since the moment of conclusion of
the Inventory Contract, the price of EUP had increased more than 17% and the price of UFs
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had mcereased by about 43%. Tenex explained furtbermore that Clause 3.3 was triggered
solely by a substantial change in the world uranium market and that changes in the contract
prices {cited by Palmco) had no bearing whatsoever. ‘

Palmeo replied a week later, on November 21, 2003. This time, it alleged that there had only
been a 13.3% increase in price from the date of conclusion of the Inventory Contract. Palmco
further contended that the market price increase of 13.3% should be reduced by 5.6% (i.c. by
the amount the contract price increased during the same period). As a result, Palmeo alleged
that “a 7.7% price growth difference simply does not justify the implementation of contract
Ariicle 3.37,

Tenex replied to that letter on Decemnber 19, 2003. According to Tenex, it was so obvious that
Palmeo was simply avoiding good-faith negotiations by refusing to acknowledge the
substantial market change that Tenex decided to continue discussions by offering a specific
price to Palmeo for the year 2004. It offered a price of USD 979 per kgl and informed
Palmco that the latter had until January 15, 2004 to accept the offer.

On December 30, 2003, Palmoo rejected Tenex’s proposal. It also noted that deliveries in
2004 and 2005 were optional and that if Tenex refused to change its price offer KHNP would
not exercise its option: "TENEX’ proposed price increase is prohibitive to the exercise by
KNP of this purchase quantity option.” Tenex did not receive any other reply from Palmco
before January 15, 2004,

D, Palmeg’s failure to exercise the option for'ti_;e vear 2004

Under the Inventory Contract, purchases of EUP in 2003-2005 were indeed optional.
According to Clauses 2.1.2 and 5.1.2, Palmco could exercise an option to order delivery of
EUP by ! January of the delivery year. Palmeo followed this procedure for deliveries in 2003,
the first year when the deliveries were optional rather than binding.

However, according to Tenex, Palmeo did not exercise its option with regard to deliveries in
2004, Tenex's last offer for 2004 was valid until January 15, 2004. Tenex could not exiend
the time limit further than that, because it had to confirm the order for production of EUP to
the relevant authority Minatom and to the production plants designated by Minatom under the
established order allocation procedures.

After a three-month silence, on April 2, 2004, Tenex received a letter from Palmeo stating
that “/iJn accordance with Article 5.1.2 of the EUP Supply Contract ..., Palmco shall
exercise an option to order the enriched wranium delivery”. On April 7, 2004, Tenex
answered that Palmeo had failed to accept Tenex’s price offer by January 15, 2004 and that if
Palmeo sought further implementation of the Inventory Contract, the contract price would
need to be revised first. According to Claimant, it was clear from the letter that it dealt with
“further implementation” of the Inventory Contract, i.e. with deliveries in 2005,

10
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However, Palmeo continued to insist on delivery of EUP in 2004 in accordance with its notice
of the exercise of the option dated April 2, 2004, Therefore, on April 15, 2004, Tenex stated
that any further negotiations regarding the price for delivery in November 2004 were
pointless because Palmco had not exercised its option for 2004. At the same time Tenex
informed Palmco that it was “open to discuss the prices for further implementation of the
[Inventory] Contract”.

Palmeo, however, continued to ask Tenex to deliver EUP in 2004. In a letter dated Apri} 20,
2004, Palmco stated that it needed EUP since KHNP “fas already elected to exercise iis vear
2004 EUP purchase option”. According to Claimant, Palmco acknowledged that it failed to
exercise its option but asked Tenex to deliver EUP despite this fact: “Contract Article 5.1.2
does not preclude TENEX from supplying EUP with late notification should TENEX elect to
continue this business”. In a letter dated April 23, 2004, Tenex replied that it had no
obligation to deliver EUP in 2004. Tenex stated that it was nevertheless prepared to negotiate
‘aprice revision for future deliveries.

E, The purchase for the vear 2005

By letter dated December 27, 2004, Palmeo informed Tenex that it would exercise its option
to order enriched uranium for delivery in 2005 according to an “estimated delivery schedule”.
In response, by letter dated December 30, 2004, Tenex referred to Clause 3.3 and stated that
the Parties had to come to an agreement upon g revision of the Purchase Price.

The Parties then corresponded regarding the Purchase Price:

- Tenex pointed out that, by February 2005, prices on the world market had increased
by more than 48% since September 2001, Tenex accordingly offered a Purchase Price
for 2005 of USD 982/kgU, which represented a 48.8% increase over the Purchase
Price for 2001;

» Palmeo asserted that the Inventory Contract was “a fixed price long-term contract”
and refiused to aceept any obligation under Clause 3.3 to agree to a revision of the
Purchase Price. Palmco offered solely to pay USD 739.84/kgU, a mere 2% increase
over the 2005 Purchase Price;

- In an effort to reach a compromise, Tenex offered a price of USD 952/kgU, 5 3%
discount from ifs previous offer. Palmeo refused to change its position.

Meanwhile, according to Claimant, uranium prices on the market continued o rise
dramatically. By the end of August 2005, the market price for enriched uranium had reached
USD 1,485/kgU, a 79% increase over the price when the Inventory Contract was coneluded.

Moreover, during this time, according to Claimant, Palmco had failed fo issue the notice
required by Clause 5.1.3 and had accordingly forfeited its right to exercise the option to
purchase Enriched Uranium in 2005. Tenex was nonetheless willing, as a gesture of good
faith, to supply Enriched Uranium to Palmceo. Therefore, in a letter dated September 8, 2005,
Tenex offered to sell Enriched Uraniuan for a revised provisional price that would incorporate
the 2% increase offered by Palmco. But Tenex reserved its right to commence an arbitration

11
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in which it would claim a revision of the price. Tenex noted that a reasonable price would be
USD 954/kgU incorporating a 20% discount of the market price in the 4% quarter of 2004,
According 10 Tenex, Palmeo accepted Tenex’s offer by a letter dated September 12, 2005, on
the understanding that both Parties’ rights in relation to the provisional price were reserved.
The Parties then executed Addendum No. 4 to the Inventory Contract. The Addendum
amended the Purchase Price for 2005 in Clause 3.1. This amendment expressly gtipulated
that: “ft/he indicated price [for 2005] is provisional and subject to a final determination by
an arbifral tribunal”. The Parties proceeded with the sale of 15,000 kg of Enriched Uranium.
Tenex delivered the Enriched Uranium to Palmco on December 21, 2005,

I Analvsis

A, The claim: the price of the purchase for the vear 2005

Claimant provided Respondent with Enriched Uranium for the year 2005. Tenex alleges that
1t has been required to commence this arbitration in view of Palimco’s adamant and reiterated
refusal to agree to a reasonable revision of the Purchase Price for 2005. Tt submits that the
Arbitral Tribunal can decide on the price adjustment requested by Tenex {1}, and that the
Purchase Price requested by Tenex for 2005 is reasonable (2).

1. The Arbitral Tribunal can decide on the price adiustment

Tenex submits that, under Swedish law, by virtue of Clause 3.3 of the Inventory Contract,
Palmeo was under an obligation to enter into good faith negotiations with Tenex with regard
fo the adjustment of the Purchase Price and to agree with Tenex on a reasonable increase,
because of the substantial change in the uranium market which occurred at that time.

According to Claimant, to decide on the price adjustment, the Arbitral Tribunal is not required
to fill any gaps in the Inventory Contract, but rather to interpret it. The Swedish Arbitration
Act, Section 1, provides that: “in addition io interpreting agreements, the filling of gaps in
contracts can also be referred to arbitrators”. Therefore, the Swedish Arbitration Act
distinguishes between interpretation of contracts and filling of gaps in agreements beyond
what follows from their interpretation. In the present case, the Arbitral Tribunal is merely
required to interpret Clause 3.3 of the Inventory Contract.

Clause 3.3 of the Inventory Contract provides that in case of substantial changes in the world
uranium market, either Party shall have the right to approach the other Party with a request to

 revise the Purchase Price, As explained by Professor Ramberg, Claimant’s legal expert, such

renegotiation clauses create obligations for the parties to enter into negotiations in good faith.
Professor Ramberg notes that if the parties fail to agree, “it is not possible io leave it there as,
in such case, the re-negotiation clause would be much too easy fo sidestep by a recalcitrant
party”. Professor Ramberg therefore comes to the conclusion that, pursuant to Clause 3.3,
“the Parties are obliged either to agree on a reasonable adapiation of the price when the
world uranium market changes substantially or to accept the determination of an adapied
price by an arbitral tribunal constituted in accordance with the arbitration clause of the
Contract”,

i2
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Palmco alleges that Clause 3.3 is somehow weaker than a “fraditional” renegotiation clause
because it does not expressly provide that good faith negotiations are to take place after either
Party approaches the other Party with a request to revise the price. Palmco speculates that
Tenex purposely excluded the requirement that good faith negotiations be entered into from
the clavse that had been suggested by Palmco. According to Claimant, this statement is
wrong:

- first, Tenex did not exclude the requirement that good faith negotiations be entered
into from the “marker change” clause. Tenex did not modify Clause 2.1.3 suggested
by Palmeeo; it deleted it in its entirety and introduced a completely new clause;

- second, Clause 3.3 is by no means weaker than a “traditional” renegotiation clause.
As explained by Professor Ramberg, the fact that Clause 3.3 does not use the word
“negotiate” does not make the clause “weaker” or more “toothless™ ‘

- third, Palmco and its legal expert, Professor Nerep, agree that Clause 3.3 requires a
Party faced with a request for price revision to negotiate in good faith and that the
effect of Clause 3.3 is “very much the same” as the effect of a “wraditional”
renegotiation clause.

Having admitted that Clause 3.3 requires a Party to negotiate price revisions in good faith,
Palmeo’s expert alleges that this obligation, however, “does not include a duty to make
counterproposals, nor a duty to reach a result and agree on a price revision”. Professor
Netep asserts that the Parties have only a duty to “consider the other party’s proposal in good
Jaith and respond to that proposal in good faith”. Claimant disagrees with that statoment. As
explained by Professor Ramberg, although a party’s duty to enter into negotiations naturaily
“could never extend to accept whatever proposal comes forward from the other party.” But
Professor Ramberg adds that “it would seem to [him] that a party who does not even make &
counterproposal could hardly be said to have entered into serious negotiations”,

Palmeo further alleges that at the time of conclusion of the Inventory Contract, it did not
understand that, under Clause 3.3, either Party had “the right to demand a price adjustment or
to impose qn obligation on either Party to negotiate and agree to a change in the contract
price” and that Tenex did not communicate to Palmeo “that they intended the clavse to create
such righis”. According to Claimant, this statement is completely flawed; the meaning of
Clause 3.3 and Tenex’s understanding of it could not have been unknown to Palmeo. Indeed,
Tenex did not have any doubts that Palmco understood the clause the same way Tenex did.
Palmeo knew that, at the initial stage of negotiations, Tenex agreed to substantially reduce the
prices and to agree on prices that were 20% lower than prevailing market prices in exchange
for introducing in the Inventory Coniraci a provision that would allow revision of the prices
for optional quantities of EUP in the event of substantial changes on the market.
Subsequently, when Palmeo failed to include this clause in the draft Inventory Contract,
Tenex insisted that it be included.

Palmeo also alleges that the Inventory Coniract was in fact a fixed-price conteact without any
dependence on world uranium prices. It goes on to allege that making such prices contingent
on world market prices would “have rendered meaningless the very purpose of the Inventory
Congract”. According to Claimant, these statements are not supported by the wording of
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Clause 3.3 and are directly contradicted by the statements Palmco made in connection with
the revision of the price for the year 2004, Indeed, for that year, Palmeo did not argue thal the
Inventory Contract provided for fixed prices, but rather claimed that the increase in market
prices was not substantial enough to trigger the application of Clause 3.3.

According to Claimant, Tenex was entitled to commence negotiations and Palmeco was under

an obligation to agree to a reasonable revision, However, Palmeo refused to negotiate in good
faith:

- Palmco’s answer on March 1, 2005, when it declared that Tenex’s request for a price
increase was unreasonable, was clearly in bad faith. Palmco could not deny that the
situation in the world wranium market had changed substantially;

~ a8 Palmeo could no longer deny that therc had been a substantial increase in the
uranium market, it started to deny that this change had any bearing on the Inventory
Contract because the latter was allegedly a “fixed price long-term contract”, whereas
this was contradicted by the terms of the Contract and Palmco’s previous statements;

~  Tenex tried to explain to Palmeo that its offer to increase the Purchase Price by only
2% was unreasonable. For instance, Tenex explained that 2 2% increase would not
even cover Tenex’s expenses on feed material purchase, However, Palmco refused to
enter into any discussions. It simply denied any “correlation between the market prices
and contract prices”. Palmeo even refused to provide any justification of its offer fo
increase the price by just 2%.

1

According to Claimant, the fact that Palmeo formally participated in the negotiations does not
mean that it fulfilled its obligation to negotiate. In reality, according to Claimant, the only
explanation for Palmco’s uncooperative approach to the price renegotiation may be found in
the peculiarity of ifs relations with KNP, As can be seen from the wording of Clause 2.1.3
of the Contract for the Supply of Enriched Uraniuin between KHNP and Paimeo, Palmco did
not manage to secure for itself in this confract any possibility of revising prices in the event of
price increases in the uranium market. Hence, Palmco was unable to negotiate a revision of
the price of the Inventory Contract, simply because there were no grounds in the KHNP-
Palmeo contract on which Palmeo could secure for itself an analogous price increase. This is
confirmed in Palmeo’s letter dated March 14, 2005.

According to Claimant, the Arbitral Tribunal can decide on the revision of the price in mere
application of Clause 3.3 of the Inventory Contract on the basis of the general arbitration
clause. The Arbitral Tribunal must find that Palmeo breached its obligations under Clause 3.3.
The Tribunal should therefore order that Palmeo compensate Tenex for this breach by, inier
alia, determining a reasomable Purchase Price under the laventory Contract and ordering
Palmco to pay Tenex the difference between that price and the price actually paid by Palmco.

In any event, Tenex alleges that, even if the arbitration clause of fhe Inventory Contract does
not authorise the Arbitral Tribunal to revise the price, Palmeo, by exeouting Addendum No. 4,
which states that the price specified therein “is subject 1o a final adiustment by an arbitral
tribunal”, accepted the power of the Arbitral Tribunal to determine the EUP price for 2005.
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4. The purchase price that Tenex requested for 2005 was reasonable

The price provisionally fixed by the Parties at the time of the Addendum No. 4 was only 2%
higher than the Contract price. However, in September 2005, world market prices for EUP
had increased 80.6% since the Inventory Contract (USD 821.89/kgU in 2001 compared io
USD 1484.63/kgl in August 2005). The Purchase Price requested by Tenex was 35.7%
below world market prices for EUP (USD 954/kgU compared to USD 1484.63/kgU)).

Therefore, Claimant alleges that the Purchase Price Tenex offered Palmco was more than

reasonable. The Arbitral Tribunal is thus fully entitled to order Palmeo to pay Tenex the

difference between the Purchase Price offered by Tenex and the price actually paid by Palmco
for BUP delivered by Tenex in 2005.

B. The counterclaim: Tenex did not breach the Inventory Contract for the vear 2004

According to Respondent, Tenex breached its supply obligations for 2004. Tenex’s purported
unjustified refusal to make deliveries in 2004 caused Palmco to incur significant damages.
According to Claimant, Respondent’s counterclaim relating to the year 2004 should be
dismissed (3) since the absence of any delivery of Enriched Uranium to Palmco for the year
2004 is due to Palmeo’s failure to negotiate the revision of the prices in good faith (1) and
Palmeo’s fatlure to exercise its option (2).

1, Palmeo failed to negotiate the revision of the price in good faith for the vear 2004

According to Claimant, in avtumn 2003, it was widely accepted in the nuclear industry that
the sitnation on the market had substantiaily changed. This is explained by Mr, Jeff Combs, a
leading expert in the nuclear industry and President of Ux Consulting Company, in his Expert
Opinion. Claimant could thus invoke Clause 3.3 of the lnventory Contract.

As underlined above in the summary of Claimant’s argaments regarding the claim, according
to Claimant, Clause 3.3 of the Inventory Contract obliged Palmeo to enter into good faith
negotiations and to agree on a price revision in case of substantial changes in the uranivm
market. Claimant alieges that such a change oceurred for the year 2004, However, according
to Claimant, Patmco failed o negotiate the revision of the price in good faith.

According to Claimant, Palmeo’s bad faith is illustrated by various elements:

- Palmco deliberately ignored the clear fact that there was substantial increase in
uranium market prices, alleging that the increase was solely of 9% or 13.3%;

- in the same “bad faith line™, Palmco asserted that for purposes of determining
whether there was a substantial change of the situation on the market, the marlet price
increase should be reduced by the contract price increase over the same period;

- when Tenex offered Palmeo a price for deliveries in 2004, Palmeo rejected it without
any explanation other than the unsubstantiated statement that it was excessive.
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Palmeo asserts that the Inventory Contract provided for the delivery of “lower grade” EUP
and that because of this alleged fact the price indicators referred to by Tenex during the
negotiations could not apply to EUP delivered under the Inventory Contract. According to
Claimant, this statement is factually wrong. The requirements applicable to EUP are set out in
Clause 5.3, which provides for absolutely standard EUP. This is even confirmed by Palmeo’s

own expert witness,

Palmco further alleges that in the letter dated December 30, 2003, it promptly responded to
Tenex’s price proposal and made clear its willingness to hear Tenex’s position. According to
Claimant, this is not correct. In that letter, Palmeo said that Tenex’s price was excessive and
that KHNP would not exercise the option unless the price was reduced. Palmeo did not
indicate at what price it would be prepared to buy EUP.

According to Claimant, Professor Ramberg confirms that a party who does not even make a
counterproposal could hardly be said to have enfered info serious negotiations. Moreover,
Claimant alleges that Palmco did not even satisfy the good faith test suggested by Professor
Nerep, i.e. that Palmeo had a duty “to consider the other party’s proposal in good fuith and
respond o that proposal in good faith”. According to Claimant, Palmco did not meet the
conditions of this test:

- it did not acknowledge the increase of price indicators;

- it did not explain why it disregarded Tenex’s objection that, for the purposes of Clause
3.3, the contract price increase should not be deducted from the market price increase;

- 1t wrongfully alleged that the Inventory Contract EUP was of lower quality.

According to Claimant, to cloud the clear breach of its obligation to negotiate in good faith,
Palmeo alleges that Tenex’s request for revision of the price was aimed at undermining
Palmeo’s relationship with KHNP. Palmeo also speculates that Tenex’s request to revise the
price was somchow tainted by the fact that it was made for the first time just days after
negotiations had stalled among Tenex, KHNP and Palmce regarding assignment of Palmco’s
contracts with KHNP to Tenex.

According to Claimant, these allegations are groundless. Palmco voluntarily entered into
discussions with KHNP and Tenex, Tenex did not use its request for a price increase as a
means io somehow coerce Palmceo into assigning its contracts. Tenex’s request was made in
October 2003 for the first time because the exient of the increase in market prices ang
industry prospects became clear only at that point. '

Palmeo also refers to various speculations contained in Mr. Lee’s witness statement.
According to Claimant, these allegations are wrong as explained in Mr. Pluzhmik’s witness
statement. In this respect, it is incorrect to allege that Tenex was trying to sell directly to
KHNP the same 16 metric tons of EUP that Palimco did not buy in 2004,

Tenex also disputes Palmeo’s allegation that it rejected Tenex’s price proposal of December
19, 2003 because this proposal “fignored] that Palmeo’s contract with KHNP was for a fixed

16



77,

78,

79.

80,

81,

price with no provision entitling Palmco to request a price increase, but as Tenex
undoubtedly knew, Palmeo’s limited margin would not allow it to agree to such o significant
increase. The price under the Palmco-KHNP contract for 2004 was USD 805.00. If Palmeo
had accepted TENEX's proposed price for 2004, Palmco would have suffered a loss of
approximately USD 2,784,000.”

According to Claimant, this statement is false;

- Tenex did not know that Palmco was not entitled to request a price increase from
KHNP and did not know the prices under the Palmeo-KHNP contract;

- Palmco did not provide this information in the course of the correspondence;
- itis unclear what relevance this information may have;

- Palmco was solely responsible for the fact that it did not have the same rights to
request revision of the prices from KHNP as Tenex had under the Inventory Contract.,
In this respect, although the MOU provided that Palmeo should negotiate with KHNP
on the basis of the MOU and Tenex’s price offers, Palmco failed to do this. Thus,
Palmco intentionally assumed the risk of potential price increases, and Tenex should
not be liable for that.

2, Palmeo failed to exercise the option

According to Claimant, there can be no doubts that Palmco did not engage in good faith
negotiations. Moreover, it is Claimant’s position that Palmco failed to exercise the option for
delivery of EUP in 2004 and that, therefore, Tenex was not obliged to deliver EUP to Palmco
in 2004.

Pursuant to Clanse 2.1.2 of the Inventory Contract, “/fJor the quantities to be Delivered in
Delivery Years 2003-2005, Buyer has an option to order delivery according to the Article
5.1.27. And pursuant to article 5.1.2, "fJor the Delivery Years 2003-2005, the Buyer shall
notify the Supplier before ihe I' of January of each Delivery Year of his intention to exercise
an option to order the Enviched Uranium. In case Buyer decides to exercise the option and to
order the quantitics of Enriched Uranium stipuiated in Clause 2.1.1, the Supplier hus the
obligation to Deliver the notified quantities of Enriched Uranium...”,

According to Claimant, Palmco had to exercise the option to order delivery in 2004 by
January 1, 2004. Tenex extended this time Hmit to January 15, 2004, However, Palmeo only
sent its notice on April 2, 2004.

Palmeo alleges that, pursuant to Clanse 5.1.2, it only had to notify Tenex of its intention to
exercise the option. According to Claimant, this interpretation does not follow from Clauses
2.1.2 and 5.1.2. 1t follows from these clauses that Palmco had an option and that by 1%
January, it had to notify Tenex of its “intention to exercise the option”. While the word
“Intention” might creats some uncertainty as o the content of the notification, the very next
sentence of Clause 5.1.2 precludes any misinterpretation: Palmeo is to notify Tenex that it

17



82.

83.

84,

86.

87.

“decides to exercise the option and to order” EUP, ie. that Palmeo’s notice to Tenex is
binding. Once the option is exercised, Tenex becomes obliged to deliver EUP to Palmeo. Jt
would be absurd to suggest that a non-binding notice of an “intention fo exercise” the option

-

could create any obligations for Tenex.

Moreover, there was an established practice between the parties regarding the exercise of the
option - that a notice of the exercise of the option was to be sent by Palmeo prior to 1J anpary
of the delivery year. And under Article 9 of the UN Convention on the Intemational Sale of
Goods (“CISG), the parties are bound by any usage to which they have agreed and by any
practices which they have established between themselves.

Furthermore, even if Tenex’s knowledge of Palmeo’s intent to exercise the option for 2004
was sufficient for the purpose of Clause 5.1.2, which Claimant denies, Claimant alleges that it
did not have such knowledge. On December 30, 2003, Tenex received a letter from Palmeo
stating that purchases of BUP in 2004 and 2005 were optional and not firm and that unless
Tenex reduced the prices for EUP, KHNP would not exercise its option. Since KHNP was the
ultimate purchaser of the EUP, Tenex had all grounds to believe that Palmeo would not
exercise its option.

Contrary to Respondent’s allegation, Palmco’s option was only sent in a letter dated April 2,
2004. This letter clearly states that it constitutes such a notice. It was confirmed in Palmeo’s
letter of April 8, 2004. In a letter dated April 20, 2004, Palmco even admitted that its notice of
the exercise of the option was made belatedly,

Palmco finaily alleges that under Article 71 CISG, it was entitled to suspend performance of
“its obligation to provide notice under article 5.1.2” in light of Tenex’s statements that it
would not detiver any EUP until Palmeo entered into good faith negotiations on revision on
the price. According to Claimant, this statement is wrong As confirmed by Professor
Ramberg, Palmco had the right, rather than the obligation, to provide notice of the exercise of
the option. Therefore, Article 71 CISG is not applicable to this situation. In any event, Article
71.3 CISG requires a party suspending performance to give immediate notice of the
suspension. Such notice was not given by Palmeo.

Finally, Palmco claims to have “learned facts that laid bare the true motivation behind
Tenex’s tactics”. According to Palmeo, “Tenex had, unbeknownst to Palmco, arranged a
direct meeting between itself and KHNP on April 27, 20047, Palmeo alleges that Tenex
offered to sell to KNP “the same quantities and specifications of EUP as Tenex was obliged
to supply to Palmco at the same below-market prices that Pafmeo had, with Tenex’s
kmowledge, committed to KHNP for the years 2004 and 2005,

According to Claimant, these allegations are false. Palmco wrongly implies that a “divect
meeting” between Tenex and KHNP, without notice to Palmeo, was somehow illicit or
nproper. In fact, Tenex has had direct contractual relations with KHNP (or its predecessor
KEPCO) since 1993, when Tenex concluded a contract for uranium enrichment services with
KEPCO. In late April 2004, representatives of Tenex participated in the annual Korean
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Atomic Industrial Forum in Seoul, There, they naturally met representatives of KHNP, They
discussed the situation regarding deliveries of EUP to Palmco, but KHNP did not request and
Tenex did not offer a direct delivery of EUP in 2004,

According to Claimant, Respondent thus failed to exercise the option for delivery of EUP in
2004, and, therefore, Tenex was not obliged to deliver EUP to Palmeo in 2004,

3. Conclusion

According to Claimant, Palmeo breached its duty to negotiate a new price in good faith. As
this breach was material, under Article 71 CISG and Swedish law, Tenex had the choice
between two options: it could either rescind the confract and claim damages or stay with the
contract and claim damages.

According to Claimant, Tenex did not breach the Inventory Contract, Therefore, Palmeo’s
counterclaim should be rejected. Moreover, even if Tenex was in breach of the Inventory
Contract, Palmco’s prayers for relief should nevertheless fail for the following reasons.

Palmeo’s claim for specific performance — to order Tenex to deliver Palmeo 16 metric tons of
EUP ~ constitutes a new claim and should not be allowed pursuant to the combination of
Section 23 of the Swedish Arbitration Act and Asticle 22 of the SCC Rules. Pursuant to
Section 23 para. 2 of the Swedish Arbitration Act, new claims can be made under some
conditions. However, Section 23 para. 3 provides that this provision shall not apply where the
parties have decided otherwise. In this case, the parties have agreed to apply the SCC Rules.
These Rules allow only amendments of the claim and not the introduction of new claims.
Therefore, according to Claimant, Palmceo’s new claim for specific performance should be
dismissed. Moreover, even if the SCC Rules allowed the introduction of a new claim, this
new claim could still not be accepted because it was made belatedly, ie. one-and-a-half
month before the final hearing, Finally, Claimant alleges that, in any case, it cannot be
ordered to deliver these quantities of BUP at the prices stipulated in the Inveniory Contract
because of the substantial changes in the market.

Agcording to Claiment, Palmco’s claim for lost profit should equally fail because Tenex did
not breach the Inventory Contract, Moreover, Palmco could not earn the profit it is claiming
because it was under a duty fo renegotiate the price under the Inventory Contract and was not
entitled to receive EUP at the prices stipulated in the contract.

Along the same line, Palmco’s request that Tenex be condemned to indemnify Palmeo for any
late delivery penalties or costs of purchasing replacement goods that Palmeo is Table to pay to
KHNP, should be dismissed since Tenex did not breach the Inventory Contract. Moreover, the
Arbitral Tribunal cannot, in any event, make such a broad and indefinite declaration of
Tenex’s Hability. Even if Tenex were in breach of the Inventory Contract, which Claimant
denies, Tenex cannot be responsible for all amounis that Palmeo may be ordered to pay. For
example, Tenex cannot be Hable for damages that Palmeco could have mitigated. Each
particular claim should be considered separately if and when Palimco is ordered to pay such
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amounts, Therefore, Palmco’s claim for indemnity declaration should be dismissed in its
entirety.

As no amounts should be awarded, Palmco’s request for interest on such amounts must fail,
and Palmco should bear the full amount of the arbitration costs.

Section Il The position of Respondent

L The facts

A. General background

According to Respondent, Tenex has been able to have a South Korean market for Russian
uranium thanks to Paimeo at a time when there were no direct commercial dealings between
South Korea and the then Soviet Union. In exchange for obtaining this unprecedented market
access, Tenex commifted to sell to Palmco substantial quantities of Tenex’s uranfum at
established prices, which in turn allowed Palmco to commit to sell corresponding quantities of
BUP to KEPCO and KEINP at corresponding, established prices.

For 14 yeass, the relationship functioned well. However, in or about the middle of 2002,
Tenex came under the control of a new management whose goal was, and continues to be, the
elimination, by all means, of all intenmediaries through which Tenex has traditionally
exported Russian uranium. In this coniexi, Tenex has engaged in a series of escalating
contractual breaches intended o prevent Palnco from performing its obligations to KEPCQO
and KHNP and, thereby, to induce XEPCO and KHNP to terminate and abandon their
coniracts with Palmco.

According to Respondent, at the very time that Tencx was assuring Palmeo it would remain
Tenex’s agent in South Korea, Tenex was entering into a series of agresments with other
potential agents in South Korea, One of these persons, one Christopher Park, an American
entrepreneur with extensive contacts in South Korea, has even admitted to Palmco that Tenex
had entered into an agreement with him to make use of all resources at his disposal to
diseredit Palmeo with KHNP, and had promised him commissions and fees on any contracts
that he would be able to facilitate directly between Tenex and KNP,

According to Respondent, Tenex’s unjustified demand for a price increase for its 2005
shipment under the Inventory Contract is but one link in a long chain of misconduct by
Tenex. Even that narrow incident can only be interpreted in the context of Tenex’s refusai a
year earlier 1o make any shipment under the Inventory Contract for the year 2004 — a breach
that caused Palmeo damages in excess of USD 10 million and that forms the basis of the
counterclaim,

According to Respondent, Tenex’s breaches of the Inventory Contract are thus but a part of
the steps that Tenex has taken to undercut Palmeo®s business and which have caused Palmco
millions of dollars in damages. According to Respondent, although several of those related
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breaches are the subject matter of separate arbitration proceedings, they supply a valuable
context for understanding Tenex’s true motivation in breaching the Inventory Contract.

100. These various breaches include the following:

- in 2003, Tenex, in bad faith and without justification, terminated Palmco as its
representative under the Agency Agreement, by refusing to pay the representation fees
to which Palmeo was entitled for the year 2004, and by anticipatorily repudiating any
obligation to pay Palmeo its representation fees for 2005,

- in January 2004, Tenex refused, in bad faith and without Justification, o perform its
obligation under a contract called the Uranium Concentrates Supply Contract,
Specifically, under this contract, Tenex was obligated, inter alia, to transfer to Palmeo
the title to certain uranium concentrates in or about January 2004, and Tenex knew
that such transfer was required in order for Palmco to transfer tiile to said concentrates
to KHNP. However, Tenex refused to provide timely documentation. Due to Tenex’s
delay, Palmeo incurred significant penalties and suffered further erosion of its
goodwill with KHNP; '

- in March 2004, Tenex refused to perform its obligations under yet another contract,
the Conversion Services Contract. Specifically, Tenex was obligated, after performing
the requisite conversion services on 130, to transfer to Palmeo certain corresponding
quantities of natural UFs in March 2004, Tenex knew that such transfer was required
in order for Palmeo to transfer said natural UFs to KHNP pursuant to Palmco’s
contract with KHNP. However, Tenex refused to make timely transfer of the reqguisite
UFs, as required. Due to Tenex’s delay, Palmeco incurred significant penalties and
suffered further erosion of its goodwill with KHNP;

- finally, Tenex breached the Main Contract. Tn December 2004, Tenex began to
perform its obligations with delays. As a result of these delays, Palmeo suffered the
further erosion of its refationship with KEPCO and KHNP, as well as the allegation by
KHNP that Palmco is liable for significant damages and penalties. Shortly after, Tenex
refused to honor Palmeo’s option under the Main Contract to purchase up io 100
metric tons of EUP per annum at set prices. Tenex has acknowledged that its refusal to
honor Palmceo’s option will prevent Palmceo from performing its obligation to KHNP,
and will thereby expose Palmmco to millions of dollars in liability to KHNP ~ which
Tenex recognizes would likely put Palmeo out of business,

B. Negotiations regarding Clause 3.3 of the Inventory Contract

101. The Inventory Contract, which is at issue in the present arbitration, came as the answer o
KHNP’s mvitation to tender. According to Respondent, upon receipt of KHNP’s invitation to
tender, Palmeo sent a copy directly to Tenex. At the beginning, it was clear that KHNP would
commit t¢ firm quantities only for the first year (2001), the quantities for the remaining four
years (2002-2005) being optional. Then 2002 became a further year of firm purchases.
According to Respondent, KHNT also made clear that “[¢/he tender price shall be Jirm and
Jixed without prive adjustment for the entire duration of the contract”.

102. Tenex responded to KHNP’s invitation to tender by proposing to Palmco two different price
options, depending on the level of 1-236 in the EUP. Given that KHNP was to use the EUP
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supplied under the new contract for inventory purposes rather than current production,
Palmeo explained to Tenex that KFINP was likely to select the bid for the lowest price. In
response, Tenex agreed to lower the price of BUP even more. In addition, Tenex proposed as
a possible contract term that “/ijf substantial changes in the market situation take place, both
parties shall have the right to propose to review the prices for years 2002-2005”, The Parties,
however, never discussed that proposal, and it never became part of their agreement.

After reaching an agreement with Tenex on the fixed prices that Tenex would offer, Palmco
sent a proposal to KHNP for the new EUP supply contract. In lght of the reduced pricing, the
Tenex-Palmeo bid was successful. Palmeo immediately began negotiating the specific terms
of ‘the new supply contract between Palmco and KHNP, and drafted a proposed parallel
contract between Tenex and Palmeo. Palmeo and Tenex thereafter proceeded to negotiate the
details of the new Tenex-Palmco supply agreement.

According to Respondent, during the course of its discussions with KHNP, Palmco grew
concernted about a decreasing trend in the market price of EUP. Since the contract was for a
fixed price and the 2003-2005 quantitics were optional, it was clear that KHNP would not
purchase EUP in those years if the market price fell below the contract price. Accordingly,
Palmco included a provision in its contract with KHNP providing that, in the event KHNP
decided not to exercise its option due to a substantial difference between the market price and
the contract price, Palmco had the right to offer KHNP an alternative lower price within the
terms of the existing coutract. This provision allowed Palmco to secure additional orders with
lower pricing without KHNP having to issue a new invitation to tender and, subsequently,
requiring the negotiation of an entirely new EUP supply contract.

Palmeo concluded negotiations of its BEUP supply contract with KHNP on July 13, 2001.
Palmco further songht the insertion in the contract hetween Palmeo and Tenex of a provision
providing an option to request an alternative price offer. Palmeo’s proposed clanse did not
impose any obligation on either Palmco or Tenex to accept a revised price.

According to Respondent, initially, Tenex made no comment on Palmco’s proposed clause.
Then, on July 23, 2001, Tenex sent a revised version of the draft contract which included
additional changes proposed by Tenex. In that version, Tenex proposed instead that both
Palinco and Tenex be accorded “the right to approach the other Party with a request 1o revise
the Purchase Prices” set forth in the contract, nothing more.

According to Respondent, in changing Palmco’s proposed clause, Tenex therefore eliminated
any requirement that the Parties enter into negotiations for a price revision. Moreover,
Tenex’s proposed clause did not establish any procedure for a price renegotiation nor did it
provide for determining the result should one Party decline to accept the other Party’s
proposed price adjustment.

According to Respondent, Palmco did not understand the clause to grant either Party the right
to demand a price adjustment or to impose an obligation on either Party to negotiate and agree
to a change in the contract price.
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€. Discussions between the Parties regarding revision of the contract price for the vear
2004

According to Respondent, in 2004, Tenex suddenly asserted that changes in the market price
of BUP entitled Tenex to a dramatic increase for the 2004 deliveries. As a threshold matter,
Palmco questioned whether the change in market prices had been “substantial” as necessary
for Clause 3.3 to apply. Palmeo also nofed that the Inventory Contract was negotiated
specitfically to provide below-market pricing. To that end, it even called for a lower grade
EUP, or uranium with a higher content of U-236, than the BUP to which the spot market price
applied,

According to Respondent, Tenex did not even respond to Palmco for over a month. When it
did respond, Tenex disputed Palmco’s caleulations of the change in market price, insisting
that the market price had increased by 17 percent since the date of the Contract. Notably,
however, Tenex had taken no account of the fact that, pursuant to the Inventory Comtract’s
own price escalation provisions, the contract price itself had increased by six percent.

Tenex also accused Palmeo of failing to negotiate in good faith. But Respondent points out
that Tenex’s refusal to make its 2004 deliveries came just one day after Tenex unjustifiably
terminated Palmeo as its representative under the Agency Agreement to the Enrichment
Services Contract.

Subsequently, on December 19, 2003, Tenex proposed a specific price for the 2004 delivery —
USD 979/kgU — a 38 percent increase from the 2004 contract price of USD 711.11.
According to Respondent, in so doing, Tenex emphasized that it would not be prepared lo
implement the Inventory Contract until the Parties revised the prices. Palmco concluded that
Tenex’s proposal was unreasonable and made in bad faith.

According to Respondent, despite Palmeo’s belief that the market increase did not entitle
Tenex to seek a price increase in late December 2003, Palmeo made clear its willingness to
continue discussions. Tenex failed to respond over three months, and the reason for its silence
soon became apparent in light of swrrounding events: according to Respondent, at the very
time that Tenex was refusing to respond to Palmeo, it was engaging in further efforts o
convinee KHNP (o abandon its contract with Palmeo. Then, in early 2004, Tenex embarked
upon a series of breaches of the Parties’ other contracts in order to undermine Palmeo’s
relationship with KHNP,

1

D, Palmeo’s option for the vear 2004

According to Respondent, in light of these circumstances, Palmeo decided to provide Tenex
with the specific details of its KUP order under the Inventory Contract for 2004, including the
quantity, specifications, and delivery months. Thus, by letter dated April 2, 2004, Palmco
confirmed what Tenex undoubtedly already knew: Palmco expected Tenex to deliver EUP
under the Inventory Contract in 2004, '
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In response to Palmco’s letter, Tenex again reiterated that it would not implement the
Contract unless the Partics agreed upon a new price. Then, on April 15, 2004, Tenex suddenly
introduced a new pretext as to why it would not make the 2004 EUP delivery. Ignoring the
fact that the Parties had been engaged in months of discussions regarding the terms for the
deliveries in 2004, and that Tenex itself had chailenged Palmco’s right to make purchases at
the contract price, Tenex asserted that Palmeo had failed to give timely notice of its intent to
purchase EUP in 2004 prior to January 1, 2004.

E. The purchase for the year 2005

Respondent points out that, only months after repudiating its supply obligations for 2004,
Tenex made clear that it would maintain the same position for 2005. After Palmco formally
exercised its purchase option for the 2005 delivery year, Tenex once again refused to make
the delivery unless Palmco first agreed to a price increase.

Palmeo explained why it could not aceept Tenex’s proposal, and notably the fact that Palmco
had no right to obtain a price increase from KIHNP. As Tenex already knew, Temex’s
proposed price would have caused Palmeo to suffer debilitating losses.

However, Respondent feared that, as in 2004, Tenex would refuse to make the 2005 delivery
unless Palmeo acceded to some price adjustment. To avoid being forced into default again,
Palmeo offered Tenex what it could, given the limitations it faced — a two-percent increase.

Tenex refused to accept Paluco’s proposed price increase for almost four months. it finally
changed tactics and claimed that it was forced to accept Palmco’s unjustified 2% price
increase proposal.

Then, according to Respondent, despite two requests from Palmeo urging Tenex to send an
executed addendum reflecting the new price as soon as possible, Tenex said nothing for over
a month. When Tepex finally did respond to Palmco on August 15, 2005, it did not provide
the requested addendum. Instead, Tenex attempted to resort to a new expedient to justify a
refusal to deliver in 2005 — namely, Palmco’s purported failure to notify Tenex of the final
delivery month, quantity and assay before July 31, 2005, in accordance with Article 5 of the
Inventory Contract.

According to Respondent, by late 2005, Tenex recognized that such pretexts were unavailing.
On September 8, 2005, Tenex ultimately sent Palmeo an executed addendum. However,
Tenex inserted in it a clause providing that Tenex reserved its legal rights {0 commence an
arbitration to claim a further revision of the price for the 2005 delivery, and that the agreed
price was provisional and subject to final determination by an arbitral tribunal.

Respondent alleges that, given the thime limitations and Palmeo’s fear of further defays or
even non-delivery, it was forced to execute Addendum No. 4 without discussion. In so doing,
however, Palmeo wrote a letter to Tenex in which it reserved its own rights to dispute Tenex’s
right to any increase in price and to seek reimbursement for the two-percent price increase.
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According to Respondent, Claimant now claims that in signing Addendum No. 4, Palmco
accepted the power of the Arbitral Tribunal to determine the EUP price for 2005. Respondent
alleges that it did not do such a thing, In executing Addendum No. 4, Palmeo agreed that both
Parties were reserving their respective rights on the legal issues surrounding the adjusted
price. Having disputed Tenex’s right to a price increase from the beginning of the Parties’
discussions, Palmco could not — and did not — agree to empower the arbitrators to impose an
even higher price over and above the adjusted price to which Palmeo had been forced to
agree.

Ii. Analysis

A, The claim: the price of the purchase for the year 2005

According to Respondent, the Arbitral Tribunal cannot decide on the price adjustment
requested by Tenex for the year 2005 (1). In any case, the Purchase Price requested by Tenex
for 2005 is not reasonable (2), Therefore, Claimant’s claim should be dismissed.

1. The Arbitral Tribunal cannot decide on the price adjustment

According to Respondent, under Swedish law, an arbitral tribunal shall not fill gaps in an
agreement between the parties unless the parties have conferred on the tribunal a mandate to
do so. Respondent submits that the Parties have not, in either the Inventory Contract,
Addendum No. 4 to the Inventory Contract, or in any other document, conferred such
authority upon the Arbitral Tribunal.

In 2005, Tenex asserted that i had a right to a price increase under Clause 3.3. According to
Respondent, Tenex’s relisnce on Clause 3.3 was and is hopelessly misplaced. Tenex ignores
the plain and unambiguous language of Clanse 3.3 itself by its express terms, this provision
does not provide a right to a price adjustment. It only gives each Party the right to approach
the other to request a price adjustment but without imposing any obligation on the other to
agree to revised terms.

According to Respondent, this clause is even weaker than the renegotiation clause contained
in the draft that Palmeo had initially proposed to Tenex. And a similar point can be made with
reference to the Parties’” Main Contract,

Moreover, there is no evidence that Tenex ever informed Palmco that it understood the legal
effect of Clause 3.3 to be any different from what the plain language of the clause clearly
provides, nor is therc any evidence that Palmco was aware of any other background, facts or
circumstances that would have suggested an intent by Tenex to adopt a more robust price-
adjustment provision. To the conirary, Paltmco could never have reasonably expected that
Tenex intended Clause 3.3 to give Tenex a right to demand a price increase when Tenex knew
that Palmeo’s own contract with KHNP gave Palmco no right to obtain a price increase from
KHNP.
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According to Respondent, under the canons of contract interpretation set forth in Article § of
the CISG, which has been adopted by Sweden and which is therefore applicable to the
Inventory Contract, Clause 3.3 must be interpreted according to the understanding that a
reasonable person in Palmeo’s position would have had in the same circumstances.

According to Respondent, Clause 3.3 merely gave either Party the right io approach the other
Party to request a price adjustment and, consistent with the general requirement of good faith
under the CISG and Swedish contract law, it required the other Party to consider such a
request and fo respond in good faith.

Respondent further alleges that the outcome would be very much the same even if Clause 3.3
had been a traditional “renegotiation clause”. Under Swedish law, it is well established that,
unless a renegotiation clause provides an express exit mechanism — i.e. some provision that
dictates what will happen in the event of an impasse between the parties — a renegotiation
clause gives the dissatisfied party few, if any, enforceable rights. Tenex’s legal expert himself
summarizes this position in a book. And other leading commentators on Swedish contract law
unanimously endorse this view.

According to Respondent, Tenex itself is well aware of the distinction between renegotiation
clauses that have effective and enforceable exit mechanisms and those that do not. This
appears in the direct supply contract Tenex entered into with KHNP in December 2004, in
which the renegotiation clause provided for the termination of the agreement in the absence of
an agreement of the parties.

Respondent further points out that the fact that the Inventory Contract has a general
arbitration provision does not change the analysis. The effect of Clause 13.2 is to require
disputes arising between the Parties regarding the Inveniory Contract to be submitted to
arbitration. However, this general jurisdictional mandate cannot be equated with the power to
impose contract terms on which the Parties themselves never agreed, or the power to revise
the texms of the Parties” original agreement when the Parties’ own discussion leads to an
impasse. The latter power would constitute a mandate to serve as an amiable compositeur,
which has not been given to the Arbitral Tribunal.

According to Respondent, in assessing the competence of the Tribunal to order the relief
requested in Tenex’s claim, the only real question is whether Addendurn No. 4 somehow
provided the exit mechanism that Clause 3.3 lacks. Tenex argues that Addendum No. 4 did
just that — ie., Tenex claims that the provision in Addendum No. 4 stating that *ftlhe
indicated price is provisional and is subject to o final determination by an arbitral tribunal”
provided a mandate to seek an arbitral redetermination of the price over and above the price
increase to which the Parties mutually agreed.

According to Respondent, this is an exercise in coniractual interpretation and, under Swedish
contract law, the fundamental rule is to enforce the common intentions of the parties. If the
wording of 2 written agreement can be shown not to accurately reflect the parties’ shared
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intent, the common intent is decisive and the wording will be set aside. And pursuant to
Article 8 (3) of the CISG, an assessment of this common intent requires that due consideration
be given to all relevant circumstances, including the parties® negotiations. Similarly, under the
traditional Swedish concepts fii bevisfring and fii bevisprévning, there are no restrictions on
the evidence that a party may introduce to establish the contractual intent.

In this respect, Respondent alleges that Tenex’s attempted application of Addendum No. 4 is
entirely inconsistent with facts surrounding its execution. For the most past, those facts are not
in dispute:

- Tenex refused to make delivery for the year 2005 unless Palraco first agreed fo a price
increase;

- Palmco responded that Clause 3.3 did not mandate the price increase that Tenex was
demanding;

- Tenex made two proposals;

- fearing that, unless Palmco offered some form of price adjustment, Tenex would
simply refuse to perform, Palmeo offered Tenex a two-percent price increase;

- almost four months later, Tenex informed Palmeo that Tenex was forced to accept
Palmeo’s unjustified proposal. Tenex further indicated that it proposed to fix a new
contract price in an addendum;

- - Tenex delayed several months before sending the Addendum. On 8 September 2005,
Tenex fmally sent the Addendum, just two months before KHNP reguired the
scheduled delivery. In the Addendum, which it drafted without consultation with
Palmco, Tenex inserted a provision stating that the two-percent price incresse to
which the Parties had earlier agreed was in fact provisional and subject fo final

determination by an arbitral tribunal;

)

- given the severe time constraints and its fear that Tenex would further delay or refuse
to perform, Palmco was forced to execute Addendum Wo. 4 without further
discnssion. However, in its cover letter, Palmco made clear that it was signing the
Addendum under a complete reservation of rights and that it viewed Tenex as having
breached the Contract;

- Tenex never disputed Palmco’s reservation of rights and the delivery was made
aceording to schedule,

137, According to Respondent, the facts leading to the execution of Addendam Mo. 4 make it clear

that the Parties never had a shared intent to delegate the task of revising the 2005 purchase
price to an arbitral tribunal. Long before Palmce was ever presented with Addendum No, 4,
Tenex had agreed in writing to the two-percent incresse proposed by Palmco. Although
Tenex’s agreement was grudging, Tenex gave no hint that its agreement was somehow
qualified by a reservation of rights to seek an even larger price adjustment through arbitration.
Indeed, at the same time that it accepted Palmeo’s offer, Tenex commitied to embodying the
new price term int an addenduro. At this point, Tenex was already bound to supply the 2005
EUP in exchange for the increased price to which the Parties had agreed; it was not at Hberty
to ronege on this commitment or to unilaterally modify the Parties® bargain.
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According to Pabmco, unfortunately, Tenex tried to do just that with Addendum No. 4.
Palmceo concluded that it had no other choice but to sign the Addendum. Nevertheless, in its
transmittal letter with the signed Addendum, Palmeo made it clear that it reserved its rights on
the Addendum.

. Therefore, Respondent alleges that, under these circumstances, it defies credulity to suggest

that Palmco would have voluntarily given Tenex a two-percent increase while also agreeing
to refer the question of some additional (and unpredictable) price increase to the equitable
discretion of an arbitral tribunal. And to the extent that there was any shared intent with
regard to the arbitration provision of Addendwum No. 4, that intent was limited to reaffirming
that an arbitral tribunal rather than a national court would ultimately have jurisdiction on
pertinent dispuies.

Z. The purchase price that Tenex requested for 2003 was not reasonable

Respondent further alleges that, even assuming — solely for the sake of argument ~ that the
Parties had a common intent in Addendum No. 4 to refer the pricing of Tenex’s 2005
deliveries to the equitable discretion of arbitrators, the Tribunal should deny Tenex’s claim in
its entirety on the merits, because, contrary to Tenex’s assertions, the balance of equitics
clearly tips in favor of Palmeo.

First, Palmeo is an intermediary with a fixed profit margin. When the market prices for BUP
began to rise in 2004 and continued to rise in 2005, Palmco did not benefit in. any way.

- 3econd, Palmeo considered Tenex’s request for a price increase for 2005 in good faith and

ultimately agreed to a modest price adjustment consistent with what Palmco counld reasonably
do to preserve some meaningful portion of its profifs.

Third, it is simply not credible that Tenex lost money on the 2005 delivery, much less that the
agreed price increase was insufficient to cover Tenex’s cost of feed material. Tenex’s actual
cost of feed material in 2005 was in the order of USD 399.56 per kg of EUP, compared to the
adjusted contract price of USD 739.84. What is more, the toial cost of BEUP was
approximately USD 648.79. With this cost structure, Tenex had ample room for a reasonable
profit.

Fourth, Tenex attempts to obscure these facts by confusing the concepts of market price with
Tenex’s own actual costs. However, while it is true that the world spot market price rose
significantly in the 2004-2005 time period, that risc was caused primarily by supply
intervupting events in certain parts of the world that had little, if any, effect on uranivm
supplies or the cost of enrichment in Russia. Russian mining entities and enrichunent plants
continued to be able to supply affiliates like Tenex at costs comparable to those in prior years,
and in doing so, they themselves realized significant internal profits.

Fifth, if Tenex were successful in its claim for a further adjustment of the 2005 contract price,
the outcome would be grossly one-sided. Tenex’s own profits under the Inventory Contract
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would expand dramatically, whereas Palmeo would actually be forced into a net loss of
approximately USD 1,875,000,

Sixth, Tenex’s only response on these issues is to assert that it should be entitled to raise the
price for its 2005 deliveries to the 2005 market price, minus the same purported percentage of
discount that Tenex had given Palmco in 2001. The fact that Palmeo did not retain a similar
right to adjust its prices with KHNP would be none of Tenex’s concem. According to
Respondent, Tenex’s position is circular in the extreme. At the bottom, it assumes that Tenex
has some sort of equitable entitlement to have its contract price indexed to the actual market
price of EUP, with an adjustment to preserve the discount rate that was built into the contract
at its inception. The problem is that nothing gives Tenex that right, nor couid any such right
have been given consistent with KHNP’s insistence on a fixed contract price without the
possibility of price adjustment.

Consequently, according to Respondent, in the event that the Arbitral Tribunal finds itself
authorized to determine the Purchase Price for 2005, the price should be fizxed at an amount
equal to that provided in Addendum No. 4, since that price, in view of the circumstances at
hand, is fair, reasonable, and balanced. In the event that the Arbitral Tribunal determines that
the price exceeds the price of Addendum No. 4, Respondent requests the Arbitral Tribunal to
order Palmeo to pay Tenex only such amount as equals the difference between what Palmeco
has already paid and the amount of the Arbitral Tribunal’s re-determined Purchase Price.

B. The counterciaim: Tenex breached the Inventory Contract for the year 2004

According to Respondent, Tenex breached its supply obligations for 2004. Tenex’s
unjustified refusal to make deliveries in 2004 caused Palmeo to incur significant damages,
which must be repaired (3). Contrary to Claimant’s allegation, Respondent contends that it
did neither breach the Inventory Contract with respect to the price revision (1) nor with
respect 1o the notification requirements (2).

1. Palmco did not fail to negotiate yevision of the price in sood faith for the vear 2004

According to Respondent, Tenex breached its supply obligation for 2004, which caused
significant damages to Palmeo. In light of the plain language of Clavse 3.3 and Swedish law,
Tenex did not have a right to demand a price increase from Palmco and Palmeo was not
obligated to accept Tenex’s proposals. Consequently, Tenex had no right to suspend
performance for the 2004 delivery year. Tenex’s only right was to approach Palmco and to
request a price adjustment, and Palmco’s only obligation was to consider that proposal and
respond to it in good faith.

According to Respondent, the fulfilment of its obligation to respond to Tenex’s proposal in
good faith cannot seriously be questioned:

- Palmco promptly responded to Tenex’s price proposal;

- It made clear its willingness to understand Tenex"s position and the rationale behind it.
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According to Respondent, in reality, it is Tenex that behaved in bad faith. Firsi, Tenex

- repeatedly neglected even to address Palmco’s concerns; it routinely ignored Palmco’s

correspondence for weeks or months. Above all, Tenex’s proposal would have required
Palmco to incur losses of approximately USD 2,748,000,

Second, as explained in the expert Witness Statement of Dr. Julian Steyn, the increase in the
market price of EUP did not materially impact the cost at which Tenex was to supply the EUP
to Palmco in 2004.

Third, according to Respondent, having come under new management in 2002, Tenex
suggested that Palmco assign Tenex all of Palmco’s BUP supply contracts with KHNP,
Aware that KHINP still wanted to extend its Inventory Contract and fearful that Tenex might
otherwise prevent Palmeo from fulfilling its contractual obligations to KHNP, Palmeo agreed
to meet with Tenex and KHNP and discuss the possibility of assignments. Although the
parties reached a verbal agreement during the meeting to extend the Inventory Contract and to
transform it into a direct contract between Tenex and KHNP, the MOU prepared by Tenex did
not accurately reflect the Parties’ oral agreement, and it made clear that Tenex was not willing
to pay Palmco fair compensation. Palmeo was unwilling to relinquish its rights, and the
proposed assignments did not take place.

Tenex began then to contact KHNP directly. But KHNP made it clear that, without the
consent of Palmeo, it would not agree to any new confractual scheme with Tenex. According
to Respondent, just days after KHNP informed Tenex that it would not enter into any kind of
direct relationship with Tenex without Palmeo’s consent, Tenex asserted (for the first time)
that changes in the market price of EUP entitled Tenex to a dramatic price increase for the
2004 deliveries under the Inventory Contract,

Contacted by Tenex, Palmeo first questioned whether the change in market prices had been
“substantial” as necessary for Clause 3.3 to apply. Palmeo alse noted that the Inventory
Contract was negotiated specifically fo provide below-market pricing, Palmco also noted that
Tenex had taken ne account of the fact that, pursaant to the Inventory Contract’s own price
escalation provisions, the contract price itself had increased by six percent.

According to Palmceo, Tenex’s proposal of a price of USD 979/kgl was unreasonable and
made in bad faith. Respondent alleges that this proposal not only did ignore that Palmco’s
contract with KHNP was for a fixed price with no provision entitling Palmeo to request a
price increase, but, as Tenex undoubtedly knew, Palmeo’s limited margin would not allow it
to agree to such a significant increase. The price under the Palmco-KHNP contract for 2004
was USD 805. If Palmco had accepted Tenex’s proposed price for 2004, Palmeo would have
suffered a loss of approximately USID 2,784,000, '
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2. Palmeo did not fail to exercise the option
According to Respondent, Tenex ultimately shifted its purported justification for refusing to

make the 2004 deliveries by accusing Palmco of a failure to give notice under Clause 5.1.2 of
the Inventory Contract.

Respondent alleges that this argument ignores the express language of the Inventory Contract

- and the relevant rules of Swedish law. Contrary to Tenex’s suggestion, Clause 5.1.2 does not

impose any specific formalities for the exercise of Palmco’s purchase option. It simply
provides that, “/ffor the Delivery Years 2003-2005, the Buyer shall notify the Supplier before
the I of January of each Delivery Year of his intention o exercise an option to order the
Enriched Uranium”,

According to Respondent, based on the lengthy correspondence and discussions between the
parties for the year 2004, there can be no doubt that Palmeo intended o exercise its purchase
option in 2004 and that it adequately communicated that intent so as to satisfy the
requirements of Clause 5.1.2.

In this respect, Respondent points out that, under Article 8 of the CISG, the conduct of a
contracting party must be interpreted according to that party’s own intent if the other party
knew or could not have been unaware of that intent. Otherwise, a party’s conduct is construed
as would a reasonable person in the same position as the counterparty construe it. Here the
result is the same under either interpretive framework: based on its knowledge of Palmeo’s
parallel commitments to KHNP and Palmeo’s ongoing efforts to persuade Tenex to honor its
supply obligations for 2004, Tenex clearly knew that Palmco intended to order EUP for the
year 2004, and any reasonable person in Tenex’s position would have reached the same
conclusion.

In any case, according to Respondent, by the time Tenex asserted Clause 5.1.2 as a defense to
performance in April 2004, Tenex had already fundamentally breached the Inventory Contract
by refusing to honor its 2004 supply obligations. And it is well established under Article 71 of
the CISG that a party bas the right to suspend its performance once the other party makes it
apparent ‘that it will not perform its own contractual obligations. Therefore, Tenex’s
fundamental breach absolved Palmoo of any obligation to provide notice wnder Clause 5.1.2,

According to Respondent, far from insisting that Palinco notify Tenex of an intent to exercise
its option before January 1, 2004, Tenex made it clear that any attempt to exercise the option
at the contract price would be futile but that Palmeo would be given until well after J anuary i,
2004 to accept Tenex’s new price proposal. In these circumstances, Tenex’s new-found
reliance on Clause 5.1.2 not only suggests the weakness of Tenex’s earlier reliance on Clause
3.3, it also underscores Tenex’s persistent bad faith. Under Swedish law, such bad faith
invalidates Tenex’s pretextual use of Clause 5.1.2.

Respondent finally alleges that shortly afier Tenex seized the protext of the purported absence
of notification, Palmco learned facts that laid bare the true motivation behind Tenex’s tactics.
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According to Respondent, Tenex had, without informing Palmeo, arranged a direct meeting
between itself and KHNP on April 27, 2004. Palmco submits that Tenex offered fo sell to
KHNP the same guantities and specifications of EUP as Tenex was obliged to supply to
Palmeo at the same below-market prices that Palmco had, with Tenex’s knowledge,
committed to KHNP for the years 2004 and 2005.

3, Conclusion

According to Respondent, Tenex’s refusal to honor its delivery obligations for 2004 was
entirely unjustified. Moreover, it caused Palmco to incur significant damages bhased on
Palmco’s resulting inability to perform its 2004 obligations to KHNP.

As an initial matter, Palmco was unable to realize its anticipated profits on the 2004 delivery
— i.e. USD 1,402,240. Even more significantly, Palmeo has incurred heavy penalties under
Palmeo’s contract with KHNP and Palmco is potentially exposed fo even greater damages in
the event KHNP is held to be entitled to charge Palmco for the purchase of substitute EUP at
today’s market prices. :

Swedish courts recognize that, under Article 48 (1) of the CISG, an aggrieved buyer may
require the seller to perform his delivery obligations, Moreover, under the CISG, the buyer
may require the seller to perform his obligations at a date subsequent to the original date of
delivery, even if the buyer did not previously provide the seller with normal notice of its
intent to do so.

In addition to the right of specific performance, Article 74 of the CISG permits an aggrieved
buyer to obtain money damages sufficient to compensate it for all foreseeable lusses incurred
because of the seller’s breach, including lost profits and liabilities incurred vis-a-vis third
parties.

It 18 also appropriate under Swedish arbitration law for an arbitral tribunal to declare that a
breaching seller shall be liable to the intermediary for any resulting penalties or damages for
which the intermediary is subsequently held liable vis- d-vis some third person,

Under the standards of the Swedish Arbitration Act, a panel may make a general declaration
of liability to the effect that a breaching seller shall be held liable for any damages or penalties
that the aggrieved buyer is ultimately required to pay to third parties as a result of the seller’s
non-performance. '
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Chapter VII: Discussion and Deecision

Section I: The issues

170. The claims for relief submitted by the Parties raise essentially the following issues:

o

(@)

o 0O ¢

In relation to year 2004,

What is the correct interpretation of Clause 5.1.2 of the Contract?
Did Palmco comply with Clause 5.1.27

How 1s Clause 3.3 of the Contract o be interpreted?

Did Palmeo comply with its obligations under Clause 3.3?

What consequences may be drawn from the answers to the above questions?
In particular, is Palmeo’s claim for specific performance admissible and in the
affirmative, founded? And alterpatively, is Palmco’s claim for damages
founded? In addition, is Palmeo’s claim to be indemnified by Tenex for any
amount of penalties or costs for the purchase of replacement goods that Palmco
would have to pay KHNP in connection with Palmco’s inability to make the
2004 EUP delivery, justified and founded?

If any of these claims is considered founded, should Tenex be ordered o pay
Palmco interest and in the affirmative, in what amount?

In relation to year 2005,

O

O

Is the clause of Addendum No. 4 providing for a reservation regarding the
provisional character of the EUP price fixed in the Addendum for 2005, valid
and binding between the Partics?

Does this clause give this Arbitral Tribunal jurisdiction fo determine the fingl
price of EUP for 2005 and in the affirmative on what basis?

What conclusions are to be inferred from the answer to the last question and in
particular what price should finally apply to the deliveries of EUP by Tenex to
Palmeo in 20059

Depending on the answer to this question, is Tenex’s claim to order Palmeo to
pay Tenex USD 3,212,400 founded? And in the affirmative, should the
Arbitral Tribunal order Palmeo to pay interest on this sum and in what
amount?

In relation to all claims and counterclaims, who should bear the costs of this
arbitraiion?

171. For reasons of commodity in the discussion, the Asbitral Tribunal will procesd in
chronological order, starting with the year 2004 (the Counterclaim) and contimuing with the
year 2005 (the Main Claim).

33



172.

173.

174.

175.

Section I1: The year 2004

While the Contract applied to the period 2001-2005, purchases were optional as from 2003.
According to the first sentence of Clause 5.1.2, Palmeo was to notify Tenex before 1 January
of each delivery year of its “intention to exercise an option to order” the RUP, The second
sentence of Clause 5.1.2 provides that, “[i]n case [Palmeo] decides to exercise the option and
to order the gquantities of [EUPJ”, Tenex shall be obliged to deliver according to the
provisions in Clavses 5.1.3-5.1.5. The Arbitral Tribunal interprets Clause 5.1.2 to mean that
before 1 January each year there was to be a notification of intention and that the final binding
decision to buy was to be made later but subject to a further notics in accordance with Clause
5.1.3. In other words, the notification to be made before 1 January was an advance notice
which would invite Tenex to be prepared to deliver if it was followed by a final order for a
specific quantity of EUP. On the other hand, if Tenex received no notification before 1
Janvary, it was entitled to conclude that Palmco would not exercise the option in the
following year.

It resuits from this interpretation of Clause 5.1.2 of the Contract that the advance notification
provided for in that Article had a relatively limited importance. Consequently, there was no
reason 1o require very much as regards the form and precision of the notification. In any case,
Clause 5.1.2 does not provide for any specific form with which the notification had to
comply. It is therefore the Arbitral Tribunal’s opinion that the notification could be made in
an informal manner and that any declaration which implicitly or in an indirect manner showed
an intention to use the option could be considered sufficient, provided that Tenex was made
aware of Palmco’s intention and could consequently take any preparatory measures necessary
for the fulfilment of its delivery ohligations.

It is correct to note, however, that Palmco made a formal notification for the year 2003 (letter
of December 31, 2002) and made a similar, formal, notification for the year 2005 (letter of
December 27, 2004). However, there were circumstances which explain why Palmco did not
proceed in the same manner at the end of 2003, At that time, Tenex had made it clear that it
was not prepared to deliver in 2004 unless Palmco accepted the price increase demanded by
Tenex, and since Palmco did not acoept the higher price, Palmeo could not at that time make
an unconditional notification of its intention to make use of the option for 2004. It remains
that the comrespondence between Tenex and Palmco during the last months of 2003 clearly
demonstrates that Palmco intended to use the option, provided that there was an agreement on
the price. Palmco’s letters of Decoerber 2 and December 9, 2003 in which Palmeo asked for
production sites for delivery to KHNTP in 2004 made its intention even clearer. The Arbitral
Tribunal therefore concludes that Palmeo gave sufficient notice to satisfy the requirement in
Clause 5.1.2 of the Contract.

Having found that the requirement in Clause 5.1.2 was satisfied, the Arbitral Tribunal will
now turn to the interpretation of Clause 3.3 of the Contract which provides that, if the
situation in the world uranium market changes substantially, either Party shall have the right
to approach the other Party with a request 1o revise the agreed purchase price. I will then
proceed to the determination of whether Palmceo breached its obligations under this provision
for the year 2004, The questions to be examined in this respect are whether there was a
substantial change in the world market prices and, if so, whether Palmco fulfilled its
obligations under Clause 3.3.
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it results from the evidence submitted by the Parties that Clause 3.3 of the Contract had
essentially the folowing background. In order to be able to win KHNP’s tender and conclude
a contract with KHNP, Palmco was interested in buying EUP from Tenex at a price which
should not only be as low as possible but also foreseeable and relatively constant during the
whole contract period. In this connection, Tenex, in its letter of June 8, 2001, proposed a right
to propose a review of prices in case of substantial changes in the market situation. While
such a clause was not included in the draft contract transmitted from Palmco on June 28,
2001, a clause regarding renegotiation in case KHNP, due to substantial changes in market
prices, decided not to order EUP from Palmeo, was proposed by Palmeo on July 13, 2001,
This clause was subsequently amended by Tenex. In the end, the Parties agreed on an initial
price which was about 20% below the market price (Jeff Combs’ report, para. 24), combined
with, on the one hand, a gradual increase specified in the Contract and, on the other hand,
Clause 3.3 which was supposed to provide a remedy in case prices would change in an
unexpected manner. According to the terminology used in Clause 3.3, the latter deals with the
case where the situation in the world market “changes substantially”, but it does not speeify
how the term “substantial” shall be understood in this context.

Jeftf Combs states in his Report that from September 5, 2001 (the date of the Contract) until
the end of November 2003 the market price increased from USD 821-827 per kgU (para. 24
of the Report) to USD 966 per kgU (para. 36 of the Report), 1.e. by 16.8-17.5%, and that it
continued 10 increase to USD 1,193 per kgU during the latter part of 2004 (para. 37 of the
Report), i.¢. an increase of more than 40%, and to USD 1,484 per kgU in August 2005 (para.
38 of the Report), i.e. an increase of some 80%. However, certain moderate price increases
were provided for in the Contract, and it does not seem unreasonable to take them into
account when assessing whether thers had been a substantial change which justified the
implementation of Clause 3.3 of the Contract. On such basis, the Arbitral Tribunal is not
convinced that there had been a substantial increase already in October 2003, when Tenex
first raised this matter with Palmeo. However, prices continued to rise, and the increase
clearly became substantial in 2004. At some stage during that vear, while the discussions
between the Parties continued, Tenex was therefore entitled to invoke Clause 3.3 of the
Contract.

78. The question therefore arises as to how Clause 3.3 of the Contract is to be interpreted in a

sttuation when there is a substantial change of prices. The Arbitral Tribunal considers that it
cammot only imply that one Party shall be free to make a request for price changes to the other
Party. Such an interpretation would render the provision legally meaningless, since nothing
would prevent a Party, even without such a clause, to make a proposal to the other Party. The
Tribunal rather considers that the purpose of Clause 3.3 was to make it clear that unexpected
price changes on the world market would constitute a reason for the Parties to reconsider the
prices agreed in the Contract. In order to give the clause some practical effect, one must
further assume that a Party which received a request with reference to this Article could not
simply reject the request but had to examine it and respond to it in good faith and within a
reasonable time. If the request was rejected, the Party rejecting it had to give reasons for the
rejection, but when this had been done and the reasons given were not manifestly unfounded,
the rejection could not be considered to be in violation of that Party’s obligations under
Clause 3.3. The next question to be examined is therefore whether Palmco complied with its
obligations 1mder Clause 3.3,
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179. Although the Arbitral Tribunal has not found if established that the increase of market prices
becarmne substantial until some time in 2004, the Tribunal finds it relevant to examine how
Palmeo reacted to Tenex’s proposals for an increase of the contract price throughout the
period during which this matter was being discussed between the Parties. The Tribunal
attaches weight in this respect to the following correspondence:

(a) Tenex's latter of October 8, 2003, In this letter, Tenex argues that the EUP price has grown by 20-
25% from the moment when Tenex and Palmeo agreed on the prices in the Contract and asks, with
reference 1o Clause 3.3 of the Contract, for Paimco’s agreersent to revise the prices.

(b} Palmco’s letter of October 13, 2003. Palmco replies that, as from September 2001 until September
2003, the prices increased only by approximately 9% and that during the same period the Contract
prices increased by approximately 6%. Palmeo therefore considers that it is not justified 1o apply Clause
3.3.

(0) Tenex's letter of November 14, 2003, Tenex gives more statistical data and reaches the conclusion
that the EUP prices from the date of the Contract until November 2003 have increased by mose than
17% and that, since the Contract price was agreed several months before the Contract was sipned, the
relevant price increase amounts to 20-25%. Tenex further accuses Palmco of refusing to negotiate in
geod faith and to revise the Contract prices on the basis of Clause 3.3. Further, Tenex deciares that it
will not implement the Contract until there have been negotiations on the prices.

(d) Palmeo’s letter of November 21, 2003. Palinco admits that prices have incressed but finds Tenex’s
quantification mislcading. Palmco states that it is wrong to take into aceount price increases that
ocenrred before the Contract was signed and criticizes Tenex’s methodology. Moreover, Palmco
provides new figures and reaches the conclusion that, from the date of the Contract until October 2003,
the prices increased by some 13.3% from which should be deducted the increass of 5.6% resuitting from
the Contract itself. The relevant price growth is therefore 7.7%, which is not sufficient for the
impiementation of Clause 3.3, '

() Tenex's letter of December 19, 2003, Tenex provides new figures which show 4 price increase of
17.6% from August 2001 to November 2003. Tenex disputes that the contractual price increases should
be taken into account and repeats that it will not implement the Contract until the prices have been
reviewed. Finally, Tenex proposes a price for 2004 of USD979 per kel and states that this offer is valid
uniil Japuary 15, 2004,

{0 Paimco’s letter of December 30, 2003. Palmeo replies that the proposed price for 2004 constitutes a
38% increase over the Contract price for the same vear, which Palmeo finds excessive. Palmeo asks
Tenex to reconsider iis position,

(&) There Is no further cotrespondence on this matter until April 2004 when Palmeo indicates that it
wishes 10 exercise its option (letter of April 2, 2004) and Tenex responds that 1t will not implement the
Contract until there is an agresment about the price (letter of April 7, 2004} and finally indicates fhat it
will not deliver EUP in 2004 because Palmeo has not exercised its oplion by notifving Tenex in time
(letter of April 13, 20043,

180. The correspondence summarized above demonstrates that Palmeo justified its rejection of
Tenex’s request with arguments which cannot be considered unreasonable. It invoked
stalistical figures and referred to the fact that certain price increases were already foreseen in
the Contract. Moreover, it answered Tenex’s letters speedily. Indeed, it acted more speedily
than Tenex did, when replying to Palmceo’s letters. Having taken into consideration all the
evidence submitted by the Parties, the Arbitral Tribunal does not find that Palmeo failed to act
in good faith in iis correspondence with Tenex regarding the development of EUP prices and
the application of Clause 3.3 of the Contract.
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The Tribunal’s conclusion is therefore that there was no breach by Palinco of its obligations
under Clause 3.3 of the Contract and that, consequently, Tenex was not entitled to depart from
its obligation to deliver EUP in 2004 at the price set out in the Contract.

Palmco now requests that Tenex be ordered to deliver to Palmco the quantity of EUP that
should have been delivered in 2004 at the price provided for that year in the Contract.
Alternatively, Palmeo claims damages. Tenex contests these claims. As regards the claim for
specific performance, Tenex objects that the claim is a new olaim which was raised 00 late,
i.e. only one and a half month before the final hearing. Tenex also argues that, unlike Section
23 of the Swedish Arbitration Act, Article 22 of the SCC Rules, which is applicable in this

case, does not allow a party to add new claimg but only to amend claims made previously,

Finally, Tenex states that it cannot be ordered to deliver the requested guantities at the prices
indicated in the Confract since these prices need to be revised in accordance with Clause 3.3
of the Contract.

Article 23 para. 2 of the Arbitration Act provides that the claimant may submit new claims,
and the respondent his own claims, provided that the claims fall within the scope of the
arbitration agreement and that, taking into consideration the time at which they are submitied
and other circumstances, the arbitrators do not consider it inappropriate to adjudicate such
claims. Article 23 para. 2 further provides that, subject to the same conditions, each party may
amend or supplement previcusly presented claims during the proceedings and may also
during the same proceedings invoke new circumstances in support of his case. On the other
hand, Article 22 of the SCC Rules, in their applicable version, allows a party to amend his
claim or defense in the course of the proceedings if his case, as amended, is still covered by
the arbitration agreement, unless the Arbitral Tribunal considers it inappropriate, having
regard to the point of time at which the amendments are requested, the prejudice that may be
caused to the other party, or other circumstances.

Although Article 22 of the SCC Rules only refers to amendments of claims, the Arbitral
Tribunal considers it unlikely that the intention was to exclude the addition of new claims, It
finds it reasonable to interpret the term “amend” so as to include the addition of new claims.
The Swedish text of Article 22 supports this interpretation in so far as it contains the more
general expression “dndra sin talan” which seems to include any changes of the manner in
which a party conducts its case, thus including the addition of new claims. The Arbitral
Tribunal also notes that in the revised SCC Arbitration Rules {which entered into force on
Janwary 1, 2007), Article 25 provides that a party may “amend or supplement” its claim, The
Tribunal does not believe that this new wording was intended to imply a substantive change.
Consequently, the Tribunal concludes that the wording of Article 22 of the SCC Rules does
not prevent Palmeo from now requesting specific performance, unless the Arbitral Tribunal
would consider it inappropriate, for instance because the claim was introduced so late that it
caused prejudice to Tenex.

Inm this regard, the Arbitral Tribunal considers that, although the claim for specific
performance was raised in Palmeco’s Reply and Rejoinder of January 26, 2007, Tenex had
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sufficient time to respond to it and defend itself in an effective manner, and the Tribunal does
not see any other reason why the claim should not be admitted.

As to the merits, the Arbitral Tribunal considers that under Article 45 CISG, which — as the
Parties agree — applies in this case, if the seller fails to perform any of his obligations under
ithe Contract, the buyer may request specific performance and/or claim damages. Article 46
CISG further provides that the buyer may require specific performance unless he has resorted
to a remedy which is inconsistent with this requirement. This is not the case here. The fact of
initielly claiming damages is not inconsistent with a subsequent claim for specific
performance, since one is not exclusive of the other (Article 45 (2) CISG). In this case, on the
other hand, Palmeo has made clear that its claims are alternative: damages are not claimed
bevond specific performance.

The Arbitral Tribunal considers that since Tenex breached its contractual obligations by not
delivering EUP in 2004 at the price provided for in the Contract, the most appropriate remedy
is that Tenex be now ordered to fulfil its obligations. Specific performance should therefore
be granted and Tenex be ordered to deliver to Palmco no later than six months from the date
Palmeo shall request delivery following the issuance of the Tribunal’s award, 16 metric tons
of EUP 4,5 assay at the price of USD 711.11 per kgU, as per the Contract for year 2004.

Since specific performance is granted, Palmeo’s claims for damages and interest become
moot,

Palmco also requests that the Arbitral Tribunal should declare that Tenex shall indemnify
Palinco for such late delivery penalties or costs for replacement goods for 2004 as may be
imposed by KHNP on Palmco. This claim relates to future events which have not vet
matertalized. It is therefore impossible to know at this stage whether any such penalties or
costs for replacement will be claimed by KHNP and in the affinmative whether they will be
reasonable or justified. The Arbitral Tribunal therefore rejects this claim without prejudice for
Palmco to raise the issue again if and when the situation ocours.

Section IY: The vear 2005

After the deadlock between the Parties in 2004, the discussions on deliveries and EUP prices
were resumed in 2005. In a letter of February 28, 2005, Tenex proposed to fix the price for
2005 at the level of USD 982 per kgU. Tenex pointed out that the market price had risen by
48.8% since September 2001 and considered that the Contract price should be adjusted
accordingly. Palmco replied on March 1, 2005 that the proposal was unfounded but offered,
as a matter of goodwill, to increase the Contract price by 2% up to USD 739,84 per kgU. In
its letter of March 11, 2005, Tenex responded that prices continued to go up and that there
had been an increase of more than 48% since the vear 2001. However, Tenex announced that
it was ready to give Palmco 2 3% discount from its previously proposed price which meant
that Tenex proposed a price of USD 952 per kglU. Palmeo, in its letter of March 14, 2005,
maintained its proposal for a price of USD 739.84 per kgU. Afier some further
correspondence (Tenex’s letter of March 23, 2005, Palmeo’s letter of March 25, 2005,

38




191.

192,

193.

195,

196.

Palmceo’s letter of May 10, 2005, Tenex’s letter of May 23, 2005, Palmeo’s letter of June 7,
2003 and Tenex’s letter of June 17, 2005), Tenex finally stated, in its letter of 30 June 2005,
that it was “forced to accept [Palmeo’s] unjustified 2% price increase proposal”. Tenex also
proposed to fix a new confract price in an Addendum to the Coniract and undertook to send
Palmco such a draft Addendum at a later time.

On 8 September 2005, Tenex sent a draft Addendum to Palmeo with a letter in which it stated
as follows:

- “Please find attached Addendum No. 4 signed by TENEX for your countersignature. The price for EUP
stated in Addendum No. 4 incorporates a 2% increase over the Purchass Price for 2005 stipuluted by
Article 3.1. This revised price is provisional and is subject to a final determination of the price by an
arbitral tribunal in accordance with Article 13 of the Contract,

Please b informed that TENEX reserves all its legal rights 1o commence an arbitration in Stockholm
claiming a revision of the price under the referenced Conmtract. The reasomable price should be
9548/kgl] as EUP (market price for 4 quarter of 2004 is 1192$/kgU minus 20%). As we have informed
you many times the market prices have the strong tendency to rise further. Please note that the current
markst price is 14718/kgl).”

The draft Addendum No. 4 stipulated for 2005 a price of USD739.84 with the following note:

“The indicated price is provisional and is subject to a final determination by an arbitral tribunal.”

The draft Addendum No. 4 was signed by Palmeo which returned a copy of the document to
Tenex with a letter of September 12, 2005. The letter concluded as follows:

“Attached please find the signed copy of Addendum No. 4 as drafted by TENEX. However, it should be
understood that your included ‘reservation of rights’ for TENEX effectively reserves the rights for both
Parties to the contract. Therefore, Palmco reserves its rights to seek reimbursement of the price increase
reflected in Addendum Mo. 4, as well as all other damages resulting from TENEX® breach of the
referenced contract.”

The inclusion of a reservation regarding the provisional character of the price may have come
as a surprise to Palmeo, which may not have fully appreciated its legal implications.
Nevertheless, the Addendum with this reservation was signed by both Parties. Conssguently,
the Arbitral Tribunal cannot find any reason for declaring it invalid, for instance as having
been accepted under duress or deceit. It follows that Addendum No. 4 is a valid and binding

agreement between the Parties.

The question therefore arises how the relevant clause should be interpreted and what legal
implications it should have.

The clause in the Addendum clearly states that the Arbitral Tribunal shall determine the price,
Moreover, it appears fiom Tenex’s accompanying letter that Tenex considered that an arbitral
tribunal should be competent to determine a price different fom that which appeared in the
Addendum. And not only Tenex but also Palmco were of that opinion. This appears from
Palmeo’s statement in its letter in reply which indicated that an arbitral tribunal would be
competent to determine a lower price than the price in the Addendum, i.e. by removing the
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2% supplement, Moreover, Mr. Lee stated the following in his witness declaration; “And
simply we want to setfle with the 2 percent, and they want to have the arbitration for whatever
price, and it simply meant we disagree, so let arbitration decide. So that is what I understood
this to be.”

But even 1f the Parties apparently agreed that the Arbitral Tribunal would be competent to
decide on the price, the question remains on what basis the price should be determined. The
Parties did not specify this, and they did not request the Arbitral Tribunal to act as amiable
compositeur. While in Swedish law the normal task of arbitrators is limited to interpreting and
applying agreements between the parties, Seetion 1 para. 2 of the Swedish Arbitration Act
provides that arbitrators may also be entrusted with the task of filling gaps in agreements
(“komplettera avial”). However, such competence must be specifically conferred upon them
by the parties, and this has not been done in {he present case. The Arbitral Tribunal cannot
therefore go beyond an examination of whether the contractual provisions in force between
the Parties provide a basis for increasing the purchase price and, if so, at which level. Tt must
in principle be incumbent on Tenex, which claims a higher price than that which appears in
Addendum No. 4, to show that there is a legal ground for such a price increase.

In this respect, the Arbitral Tribunal notes that the only provision dealing with price changes
is Clause 3.3 of the Contract which allows a Party to make a request to the other Party and
only imposes an obligation on that Party to respond in good faith and within a reasonable time
to the other Party’s request for a price change (see above para. 178). The clause gives no
indication of the level at which a higher price should be determined and contains no
specifications which could serve as a basis for determination of an amended price. Nor is any
such parameter to be found in Addendum No. 4. Consequently, although in the Addendum the
Parties have given the Asbitral Tribunal competence to determine a price, they have not
provided the Tribunal with any legal basis for such determination by specifying, for instance,
the main elements or facts that should be decisive for the determination of the price.
Moreover, it is likely that the Parties, when executing the Addendum, had very different ideas
of what these clements or facts were to be. In these circumstances, the Tribunal cannot find in
the Contract or Addendum No. 4 or in any evidence adduced by Tenex a basis for
determining a higher price than the provisional price agreed for 2005 in the Addendum itseif,
i.e. USD 739.84 per keU.

Sectiop 1V: The Costs

According to Clause 13.4 of the Inventory Contract, each Party shall bear its own expenses
with respect to any arbitration and the compensation and expenses of the arbitrators shall be
borne in such a manner as may be specified in the decision of the arbitrators.

Accordingly, the Parties have not requested compensation for their own costs for legal
representation and expenses. However, each Party has demanded that the other Party shall
bear the arbitration costs, i.e. the Arbitrators’ fees, the adminisirative fee of the Arbilration
Institute as well as any compoensation due to the Asbitrators and the Arbitration Institute to
cover their expenses during the proceedings.

According to Article 40 of the SCC Rules, the Parties are jointly and severally liable for all
payments of all atbitrations costs, and the Arbitral Tribunal shall decide on the apportionment
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of the arbitration costs as between the Parties with regard to the outcome of the case and other
circumstances.

202. In the present case, Tenex is the losing Party in respect of the main claim and the
counterclaim with the exception that Palmco’s request that the Arbitral Tribunal should
declare Tenex obligated to indemnify Palmeo for late delivery penalties and costs for the
‘purchase of replacement goods was not granted. The Tribunal considers, however, that this
specific matter was a minor issue in the proceedings and that Tenex, as the losing Party on all
other points, should finally bear the costs of the arbitration,

203, The Arbitration Institute has determined the arbitration costs as follows:

Professor Bernard Hanotiau

- Fee EUR 78 342 and VAT
- Bxpenses EUR 3368

Former Justice Hans Danelius

- Fee _ EUR 47 005

Dr Robert Briner

- Fee EUR 47 005

- Expenses CHF 6625

SCC Ingtitute

- Administrative fee EUR 23 913

- Expenses SEK 54 179

For these reasons

ARR) AT R ARy

The Arbitral Tribunal:

On the Clatms;
-~ Decides that the Tribunal is anthorized to determine the Purchase Price for 20035;
Determines the Parchase Price for 2605 at USD 739.84 per kgl:

- Consequently, dismisses Tenex’s clabms.

On the Counterclaims:

- Declares that Tenex breached the Inventory Contract by refusing to deliver the ordered
UEP in November 2004;

-~ Orders Tenex to deliver to Palmeo no later than six months from the date Palmco shall
request delivery following the issuance of the Tribunal’s award, sixteen (16) metric tons
of EUP of 4.5 percent assay at the price of USD 711,11 per kgU;
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- Dismisses Palmco’s counterclaim to declare Tenex liable fo indemmnify Palmeo for any
amount of late delivery penalties or costs for the purchase of replacement goods that

Palmeo might have to pay to XHNP, without prejudice for Palmco to raise this issue
again if and when the situation ocews.

Oin the Costs:

- Decides:

- that, in accordance with the decision of the Arbitration Institute of the Stockholm
Chamber of Commerce, the Arbitrdtors and the Arbitration Institute shall be entitled to
fees and compensation for expenses in the following amounts:

(2) Bernard Hanotiau:

- Fee EUR 78 342 and VAT
- Bxpenses EUR 3 368
{b) Hans Danelius:

- Fee EUR 47 005
{c) Robert Briner:

- Fee EUR 47 005

- Expenses CHF 6625

{d) The Arbitration Institute
- Administrative fee BEUR 23 913
- Expenses SEXK 54 179

- that, in relation to the Arbitrators and the Arbitration Instituie, the Parties shall be
responsible, iointly and severally, for the payment of the amounts due to the Asbitrators
and the Arbitration Institute;

- that, as between the Parties, Tenex shall be alone respousible for the payment of the
amounts due 1o the Arbitrators and the Arbitration Institute and thai, accordingly, Tenex
shall compensate Palmco for the amount advanced by Palmeo in respect of such costs.
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According to Section 41 of the Swedish Arbitration Act (Jog 1999:116 om skilieforfarande), a
Party which is dissatisfied with the decision regarding the remuneration lo the Arbitrators
may lodge an appeal against that decision with the Stockholm District Court {Stockholms
tingsrdttj within three months from the day on which that Party received the present award.

Place of Arbitration; Stockholm, Sweden
on .41, Fune 2007

The Arbitral Tribunal:
. <
T e o .
W%;Wﬂ %,z-g;maxa{;g;@&@ﬁ / ]"”"
; (i
Hans Danelius Eobert Briner
Arbitrator , bitrator
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