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OT PEOAKLINW

Vladimir Khvalei
Russian Arbitration Association,

— A Chairman of the Board

Dear colleagues,

I am glad to introduce the first edition of the monthly bi-lingual newsletter “Arbitration.ru”.

What makes us different and unique?

First, we will update you on a regular basis on major developments in the area of international arbitration
with primary focus on those in the countries of Eastern Europe. Second, we will provide you with professional
analyses of the most interesting arbitration cases coming from this region. Third, we will give you information
about future arbitration events in the region and around the globe. Finally, we will write not only about
arbitration, but also about people involved in arbitration.

We truly hope arbitration.ru will become a “must have” source of information for every arbitration
practitioner and will welcome any interesting arbitration news from our readers. Read arbitration stories and
be part of it!

AmMutpuii ApTioxos,
rnaBHbIM penakTop Arbitration.ru

Korna HaumHaenb BBIMYCKAaTh ABYS3BIYHBIN KYpPHAJI O MEXIYHApOIHOM TPETeHCKOM pa30upaTelib-
CTBE, OTKPBIBACIIIb JIJIsT CeOsI LIEIbII MUP.

...CIIopsI poccuiicKux CIIopTcMeHOB Ha poauHe u llIBeifiiiapuu. Pe3oHaHcHBIE Ae1a O IIpU3HAHUU pe-
1eHui Tpereiickux cyaoB B Poccun. HoBoctu apoutpaxa u3 benopyccuu, KazaxcraHa, u... ApreHTUHbI
¢ YpyrBaem! MexxnmyHapomHBIN apOMTPaK TaK 3Ke MHOTOTpaHEeH, KaK caMa KN3Hb.

B sTtoM HOMepe Hamm aBTOpHI M3 ®panumu Mapuga [lyunna n Beponuka Tumodeena nmpodeccuo-
HaJIbHO paccKaxyT o crnopax «laszmpoma» ¢ «Hadrorazom». Cepreii YBapoB u3 Kuena mposibeT CBeT Ha UH-
BECTUILIMOHHBIE CIIOPHI MEXIY YKPaMHCKMMU MHBecTopaMu U Poccueit B cBsi3u ¢ cutyauueid B Kpbimy.
B Gospirom aHATUTHYECKOM MaTepHralle aHIIMMCKUM 2KCIepT JaBun DpoH NoaeanTcsi CBOMMHU IIPOTHO3a-
MU OTHOCHUTEJILHO CITIOPOB IO HedTe- 1 ra3omo0srue Ha mpoctpaHcTse CHIL

Ot oymm 6;1arogapio Bcex, KTO IIOMOTal IeJIaTh 3TOT HoMep. Eciu BBl XOTUTe cTaTh OMHUM U3 aBTOPOB
HaIIWX CJIEAYIOINX BRIITYCKOB — HAaMmMIIMTe Ha editor@arbitrations.ru.
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NEWS —— OVERVIEW OF INTERNATIONAL CASES

ARBITRATION.RU
INTERNATIONAL REVIEW

What is happening in the world of arbitration? Disputes are being resolved, turning
into cases — the daily bread of international arbitration. Please find the cases carefully
selected and refined by our editorial board member and colleague from France —
Ekaterina Grivnova, LLM in Arbitration and International Business Law at the
University of Versailles, and Elena Belova, PhD candidate in investment arbitration
at the University of Lille, France. The selection covers April-July 2018 and involves
Russian, Ukrainian and Kazakh parties with arbitration seated in France, the UK and
Switzerland. It is sorted chronologically per country.

FRANCE

Paris Court of Appeal, 29 May 2018, Federal State

Unitary Enterprise Russian Satellite Communications

Company v. Orion Satellite Communications and

Céleste Financial Holding, no. 17/16484

Ekaterina Grivnova y a contract of 4 October 2001, Russian State Enterprise Russian Sat-
ellite Communications Company (“RSCC”) sold 20 million shares of
| a French company Eutelsat to Orion Satellite Communications Inc.
m (“Orion”). The contract contained a UNCITRAL arbitration clause.
_|__ On 11 March 2002, Orion sold to Geosat 3 the rights it held in the acquisition
of these shares. This purchase agreement contained an LCIA arbitration clause.
e On 11 July 2002, RSCC, Orion, and Geosat 3 entered into an assignment and
. pledge agreement for the implementation of the two previous contracts. This tri-
— ~ partite contract contained a clause conferring jurisdiction on the Paris Commer-
cial Court. On 12 April 2010, Orion and Luxemburg Holding Celestial Financial

(“HFC”) took ownership of the rights of Geosat 3.
HFC sued RSCC before the Commercial Court for the execution of the
FElena Belova shares transfer and payment of various sums. RSCC submitted jurisdictional pleas
by invoking the arbitration clauses appearing in the contracts dated 4 October

2001 and 11 March 2002.

The Court of Appeal dismissed the objection, considering that no arbitration
clause is binding upon RSCC and HFC. In addition, the action brought by HFC
against RSCC is intended to enforce the obligations contracted by the latter solely
under the terms of the tripartite agreement of 11 July 2002 containing the clause
conferring jurisdiction to the Paris Commercial Court.
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ENGLAND

High Court of Justice of England
and Wales, 24 April 2018,
Dreymore Fertilisers Overseas PTE
Ltd. v. Eurochem Trading GMBH
[2018] EWHC 909

Dreymoor (“Plaintiff”) is an international trad-
ing company based in Singapore and ECTG (“De-
fendant”) is a production company in the field of
phosphate mineral fertiliser production based in
Switzerland. Both companies have Russian entities as
final beneficiaries.

In this case, two jurisdictional issues were raised
by Plaintiff. On one hand, it brought a challenge un-
der section 67 of the Arbitration Act 1996 against
an LCIA partial final award and, on the other hand,
made an application to determine jurisdiction under
section 32 of the Arbitration Act 1996. The applica-
tions considered similar and therefore were analysed
jointly by the judge.

Both proceedings concern contracts in which
Plaintiff acted as Defendant’s commercial agent in
fertiliser sales contracts in India. Defendant sued
Claimant for suspicions of corruption occurred be-
tween Plaintiff and two former Defendant’s senior
executives.

With respect to the LCIA arbitration, the judge
first makes a broad interpretation of the wording of
the arbitration clause which refers “any dispute or
controversy arising under this contract” to the LCIA.
According to the judge, this formulation is likely to
cover disputes including non-contractual elements,
such as allegations of corruption. Secondly, the judge
considers that an interpretation of the clauses includ-
ed in the agency contracts and those contained in the
individual contracts did not prevent an LCIA tribunal
to consider the allegations of corruption. In addition,
some agency contracts did not include any specifi-
cation as to the competent jurisdiction, others con-
tained LCIA arbitration clauses. The judge therefore
seeks the center of gravity of the dispute and does not
consider that the clause closest to the dispute was that
of the framework contracts. Applying the approach

I  OVERVIEW OF INTERNATIONAL CASES —— NEWS

of the court of appeal in Sebastian Holdings, he con-
siders that the commercially rational interpretation,
which gives effect to the clear terms of the relevant
agreements, is that current disputes must be arbitrat-
ed in accordance with the LCIA arbitration clauses in
individual sales contracts.

With respect to the ICC arbitration, Plaintiff
considers that the clause contained in the framework
contracts of sale to third parties is applicable only be-
tween the seller and the buyer. The Court rules that as
a signatory of the agreements in its capacity of com-
mercial agent, it is bound by the arbitration clause
in the light, again, of the general and broad terms of
the arbitration clause. In addition, the terms of the
agreement expressly designate Plaintiff as the recipi-
ent of the letter of credit to be produced by the buyer
as payment. Finally, Plaintiff validly argues that the
arbitration clause does not provide for appointing an
arbitrator for a party other than the buyer or seller.
The judge replies that the clause should be interpret-
ed on this point so as to give it effect.

Thus, if there are two parties to the dispute,
each party may choose one arbitrator. But in the case
where all 3 parties are involved, the commercial agent
would be bound by the choice of arbitrators made by
the buyer and seller. Finally, as with the LCIA arbitra-
tion, the judge does not consider that framework con-
tracts constituted the center of gravity for applying
their clause rather than that of individual contracts.
Thus, the judge ultimately dismisses the challenge to
the LCIA partial final decision of the sole arbitrator
based on section 67 and the motion made under sec-
tion 32 of the Arbitration Act 1996 in the ICC arbi-
tration proceedings.

London High Court of Justice, 11
May 2018, Statis v. The Republic of
Kazakhstan, no. CL-2014-000070

An arbitration award dated 19 December 2013
was made in favour of Statis against Kazakhstan in an
international investment arbitration seated in Swe-
den. Statis requested the permission to enforce the
award before the Courts of England and Wales. On
28 February 2014, Statis got the permission to en-
force the award. The state of Kazakhstan applied to
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NEWS —— OVERVIEW OF INTERNATIONAL CASES I

set the order aside, alleging that the award had been
obtained by fraud.

In June 2017, the Court directed to proceed to
trial because of Kazakhstan’s claim as the two con-
ditions, pursuant the New York Convention regard-
ing the awards obtained by fraud, were met (i.e. : the
evidence to establish the fraud was not available to
the party alleging the fraud at the time of the arbitra-
tion hearings and that there was a prima facie case of
fraud). Statis filed a notice of discontinuance explain-
ing that they do not have the resources to continue to
a trial in the UK and that they have secured attach-
ment orders in other countries and therefore there is
no need to pursue enforcement in this country.

The Court sets aside the notice of discontinu-
ance as it did not accept the explanations made by
Statis.

England and Wales High Court of
Justice, 6 June 2018, Nori Holdings
Limited, Centimila Services Limited
and Coniston Management
Limited v. Public Joint-Stock
Company “Bank Otkritie Financial
Corporation” [2018] EWHC 1343
(Comm)

Nori Holdings Limited and Centimila Services
Limited, the first and second Claimants respectful-
ly, are Cypriot-incorporated companies. Coniston
Management Limited, the third Claimant, is a BVI
registered company. Bank Otkritie Financial Cor-
poration, Defendant, is a licensed Russian bank
(“Bank”). The abovementioned entities entered into
numerous financial agreements, which contained
different arbitration clauses. During Defendant’s
temporary administration, aimed at preventing bank-
ruptcy, the administrator initiated proceedings before
the Moscow Arbitrazh Court in order to invalidate
certain agreements. Claimants, it their turn, started
an LCIA arbitration. Both Claimants and Defendant
commenced proceedings in Cyprus, the former in
support of the LCIA arbitration and the latter, alleg-
ing that certain transactions were a result of a fraud-
ulent conspiracy, against Claimants and nine others.

6 Arbitration.ru

Before the English court, Claimants requested an
anti-suit injunction restraining the further proceed-
ings initiated by Defendant in Russia and in Cyprus
against them.

The High Court of Justice partially rules in fa-
vour of Claimants. First, it examines the allegations
of the Bank, which argued that this request should
have been made only to the LCIA arbitral tribunal.
On this issue, the High Court of Justice upholds its
concurring jurisdiction to grant the relief sought by
Claimants. Second, considering whether the dispute
is arbitrable, it emphasizes that the substance should
override the form and rejects the allegation of non-ar-
bitrability of the present dispute. Third, with the re-
gard to the Cypriot proceedings, the High Court of
Justice accepts the defence based on the decision of
the CJEU in West Tankers Inc v Allianz SpA. The
anti-suit injunction related to these proceedings is
therefore refused. Forth, no strong reasons are found
in the case preventing the Court from giving the re-
quested relief.

Therefore, Defendant must discontinue the
Russian proceedings and is precluded from starting
new proceedings against Claimants seeking the same
relief form a national jurisdiction outside the Europe-
an Union or a party to the Lugano Convention.

England and Wales High Court

of Justice, 27 June 2018, Fehn
Schiffahrts GMBH & Co v. Romani
SPA, [2018] EWHC 1606 (Comm)

Fehn Schiffahrts GMBH (“Appellate”) char-
tered a vessel to Romani SPA (“Charterers”) for
the purposes of transportation of cargo from Reni
(Ukraine) to The Netherlands (Rotterdam). In two
bills of lading, the consignee named was SC Justor-
ganic Srl. Prior to discharge at Rotterdam, the cargo
of sunflower seeds and wheat was fumigated. On the
basis of these facts, the arbitral tribunal ruled that Ap-
pellant shall compensate Charterers for all the dam-
ages which occurred during its custody by the unau-
thorized fumigation.

In appeal, Appellant alleged that the arbitral tri-
bunal erred in law since Charterers did not have ti-
tle to sue, namely by answering positively and then



incorrectly the question whether the “assignee” can
claim substantial damages in circumstances where
the assignor has suffered no loss and would be entitled
(at most) to nominal damages.

The High Court of Justice considers that the ap-
peal succeeds and that the question shall be remitted
to the arbitral tribunal since the latter appeared not
to distinguish the issue of title to sue and the issue of
whether SC Justorganic Srl, assignor, suffered a loss.

England and Wales High Court of
Justice, 13 July 2018, PAO Tatneft
v. Ukraine [2018] EWHC 1797
(Comm)

In the OAO Tatneft v. Ukraine case (“investor”
and “Respondent” respectively), the arbitral tribunal
seated in Paris and constituted under the UNCITRAL
Rules rejected all of Respondent’s jurisdictional ob-
jections in its decision on jurisdiction and ordered it
to pay the investor 12 million dollars in its award. Re-
spondent initiated annulment proceedings in France,
the USA and Russia. The investor’s ex parte motion
on recognition and enforcement of the arbitral award
was granted by the English Court.

Thereafter, Respondent requested to set aside
both the decision on jurisdiction and the arbitral
award, relying on the requirement of consent to ar-
bitrate expressly provided for under the Section 9
of the Immunity State Act (“ISA”) as an exception
to the State’s immunity. In particular, according to
Respondent’s position, it had never given consent to
arbitrate any claim related to the fair and equitable
treatment (“FET”), absent in the applicable BIT. Al-
ternatively, it did not consent to arbitrate the dispute
at stake because no investment was made, or because
it was made with the sole purpose of bringing the
claim before an arbitral tribunal (abuse of process).
Therefore, it benefited from immunity before English
Courts.

The investor contended that Respondent raised
new jurisdictional points and opined that it waived its
rights to do so. It explained that since the Most Fa-
vourable Nation clause was set up in the treaty, the
FET was correctly imported from another BIT to the
applicable one. The investor added that it had “active
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relationships with investments” and argued that the
abuse of process was rather an admissibility issue.

The High Court of Justice dismisses Respond-
ent’s application.

It considers first that there is no foreclosure re-
quirement under ISA that would be similar to the Ar-
bitration Act.

Second, having found that the scope of the sub-
ject matter of the arbitration agreement is broad as it
refers to any dispute related to investments, the High
Court of Justice rejects Respondent’s arguments on
this issue.

Third, the notion of investments under the ap-
plicable BIT does not contain any reference as to
active or passive relationships between the investor
and investments. The High Court of Justice adds that
even if it did, in the present case, the investor meets
this requirement.

Fourth, it accepts that the State’s consent is lim-
ited to disputes over investments made prior to the
dispute. However, in the present case, investments
were made before the moment when the State failed
to comply with its international obligations.

Finally, with regard to the abuse of process, the
High Court of Justice holds that the abuse of process
is a question of admissibility, not of jurisdiction.

In the light of the above, Respondent’s applica-
tion to set aside the decision on jurisdiction and the
arbitral award is dismissed by the Court.

SWITZERLAND

Swiss Federal tribunal, 1st Court of
civil law, 24 May 2018, A. v. B,, no.
4A_491/2017

A Russian company, A. (“Company A.”), and
an Austrian company, B. (“Company B.”), entered
into agreement stipulating that the Austrian compa-
ny would manufacture and deliver, one by one, five
machines for use in the railways sector. The purchas-
er was entitled, in accordance with a clause in the
contract, to terminate the contract unilaterally in the
event of a delay of more than 90 days in the delivery
of a machine. The arbitration clause of the contract
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stipulated that disputes were to be decided by an arbi-
tral tribunal governed by the UNCITRAL Rules, with
its seat in Zurich and designated in particular the Swiss
law and the United Nations Convention on Contracts
for the International Sale of Goods as applicable law.
According to Company A., Company B. did not duly
deliver the machine. As a result, Company A. initiated
arbitration proceedings. In its award of 28 July 2017,
the arbitral tribunal found that the contract in this case
was not a contract of sales, but a contract of enterprise,
and that its termination was not well-founded. Subse-
quently, Company A. brought an action for annulment
of the award on the ground that the arbitral tribunal
had violated its right to be heard on the one hand and

that the award was not compatible with Swiss public
policy on the other hand.

The Swiss Federal Court recalls that it should
not be confused with an court of appeal. Thus, if the
right to be heard is a ground for annulment of an arbi-
tral award, Claimants are precluded from using it as a
disguised means to challenge the establishment by an
arbitral tribunal of facts and, indirectly, the legal con-
clusions it draws from them. Finally, the arbitral tri-
bunal’s conclusions on the improper termination of
the contract by Company A. cannot be considered as
violation of the principle of contractual fidelity, part
of the Swiss public policy. The challenge is dismissed
in its entirety.

INTERNATIONAL BAR ASSOCIATION CONFERENCES

ANNUAL

INTERNATIONAL I BA
CONFERENCE

Xl

Law Firm Management

7 December, 2018
Radisson Royal Hotel
Moscow

The 12" Annual Law Firm Management conference offers a unique and unrivalled
platform that unites law firms the world over in discussing issues faced by the legal
business. This conference also allows key decision makers to meet, network and

exchange experience.

Topics will include:
- New products and destinations

- Compliance in the law firms: does the shoemaker’s son go sometimes barefoot?

- Don't wait for new business to come — make it happen

- Next generation of partners

- New ideas about law firm financial performance: how lawyers will make money

in the future

Conference Co-chairs:

- Vassily Rudomino, Senior Partner, ALRUD Law Firm, Russia; Member,
IBA Law Firm Management Committee Advisory Board.

- Alexander Khvoshchinskiy, Senior Expert, LS-Institute, Germany.

- Norman Clark, Managing Partner, Walker Clark, USA; Member, IBA Law Firm
Management Committee Advisory Board.

Details of the event can be found o|

To register, please follow the link ht
For more information regarding participat

official website: htt
ba-Ifm.ru/en/registratior
nd sponsorship: alexandra.brichkovskaya@arbitrations.ru

//iba-Ifm.ru/en/
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THE STATE ARBITRAZH
(COMMERCIAL) COURT HAS
REFUSED TO ENFORCE AN
ARBITRAL AWARD WITH REGARD

TO AMAJOR TRANSACTION OF A

RUSSIAN COMPANY

Valeria Pchelintseva

The Parties of the dispute:
PJSC Alchevsky Metallurgical Complex is the plaintiff;
LLC Russian Mining and Mettalurgy is the defendant.

The Parties' representatives at the arbitration court:
no information

The Arbitrators:
T.G. Zakharchenko (sole arbitrator).

The Parties' representatives at the state court:
PJSC Alchevsky Metallurgical Complex — no representative appeared at court.
LLC Russian Mining and Mettalurgy — E.V. lzyumov.

The Judge(s) issuing the judgment at the state court:
T.N. Ishanova.

n July 18, 2018 the Ukrainian PISC Alchevsky Metallurgical Complex
filed a cassation appeal against the judgment of the State Arbitrazh
(Commercial) Court of the City of Moscow dated July 6th, 2018' in
the suit against the Russian LLC Russian Mining and Metallurgical

'Ruling of the Arbitrazh Court of the City of Moscow of July 6, 2018 in case No. A40-77102/18-
63-545.

September 2018, N21 9
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Company amounting to nearly 39 million rubles.
In the judgment under appeal, the Arbitrazh Court
refused to recognize and enforce the award by the
sole arbitrator of the International Commercial
Arbitration Court under the International Chamber
of Commerce and Industry of Ukraine (ICAC
under the CCI of Ukraine), which provided for the
recovery of the debt for the major transaction and the
arbitral fee from the Russian company in favor of the
metallurgical complex.

The Ukrainian PJSC and the Russian LLC
concluded a supply agreement in 2013. The
agreement provided that all disputes arising from
it be settled by a sole arbitrator at the ICAC at the
CCI of Ukraine, and that the agreement is governed
by the material law of Ukraine. On April 24, 2015
this arbitration court granted the claims of the
Alchevsky Metallurgical Complex, issuing an award
stating that the debt under the supply agreement be
recovered from the Russian LLC. Russian Mining
and Metallurgy failed to comply with the arbitration
court award, which served as the grounds for PJSC
Alchevsky Metallurgical Complex to file a suit with
the Russian state commercial (arbitrazh) court to
recognize and enforce the award of the arbitration
court.

However, the Arbitrazh Court of the City of
Moscow concluded that enforcement of the award
of the ICAC sole arbitrator would contradict the
public order of the Russian Federation, since when
considering the case, the arbitrator failed to consider
rules of Russian limited liability company legislation
as well as the provisions of the agreement concluded
by the parties in regard to applicable law.

The Russian arbitrazh court found that
the supply contract was one of a series of linked
transactions, and their total amount comes to more
than 40% of the assets of the Russian LLC. For this
reason, the agreement was subject to approval by the
company's general meeting of members as a “major
transaction” under the Russian limited liability
company law. However, no evidence of the approval
of the agreement between the Ukrainian company
and the Russian company was presented to the court.
The award of the ICAC sole arbitrator was made with
no regard to the requirements of Russian law, and it
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violates the public order of the Russian Federation.

Initsruling, the Russian state court also indicated
that when considering the case, the arbitrator of the
arbitration court applied the rules of the Vienna
Convention on Contracts for the International Sale
of Goods of 1980, whereas the parties had agreed
that Ukrainian material law applied for the resolution
of a dispute. Thus the rules of international treaties
should not have been directly applied when the sole
arbitrator of the ICAC at the ICC of Ukraine was
resolving a dispute. The Arbitrazh Court of the City
of Moscow concluded that the failure to comply with
the provisions of the agreement contradicted with the
public order of the Russian Federation.

Additionally, the Arbitrazh Court of the City of
Moscow noted that the arbitration court arbitrator did
not take into consideration the negative consequences
of the major transaction for the sole owner of the
Russian LLC.
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STATE COURTS MUST
CONDUCT AN EXMANATION
REGARDING COMPLIANCE
WITH PUBLIC ORDER AT THEIR
OWN INITIATIVE

Valeria Pchelintseva

The Parties of the dispute:
PJSC Pharmstandard is the plaintiff;
JSC Grindex is the defendant.

The Parties' representatives at the arbitration court:
no information

The Arbitrators:
O.N. Zimenkova (Presiding Arbitrator), AV. Asoskov, A.P. Sergeev.

The Parties' representatives at the state court:
PJSC Pharmstandard: V.V. Karpov, B.A. Tatarintsev.
JSC Grindex: A.A. Popovich, D.V. Shomesov.

LLC Grindex Rus: AV. Brutsky.

The judges issuing the judgment at the state court:
N.V. Pavlova (Presiding Judge), M.K. Antonova, D.V. Tutina.

n July 13, 2018 the Supreme Court of the Russian Federation decid-
ed to remit for retrial the case regarding enforcement of the award of
the International Commercial Arbitration Court of the Chamber of
Commerce and Industry of Russia (the ICAC at the CCI of Russia)
in the claim of Russian PJSC Pharmstandard against Latvian company Grindex.!

'Ruling of the Supreme Court of the Russian Federation of July 13, 2018 No. 305-2C18-476
in case No. A40-118786/2017.
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The court dismissed the judgment of the court of first
instance and the decision of the court of cassation,
referring to the requirement to examine whether ar-
bitration awards comply with the public order of the
Russian Federation, regardless of the respective argu-
ments of the parties.

In May 2017 the panel of arbitrators of the ICAC
at the CCI of the Russian Federation issued a deci-
sion in favor of Pharmstandard, granting an award
of 53 million rubles in the dispute arising out of the
supply contract concluded between the companies.
The disputes regarding the contract were subject to
consideration by the ICAC arbitrators as stipulated
by the agreement of the parties. Grindex failed to
comply with the arbitration award, and therefore, the
Russian PJSC filed a suit with the state court to rec-
ognize and enforce the arbitration award. Since JSC
Grindex owned a one hundred percent share in the
Russian LLC Grindex Rus, the claim was filed with
the Commercial (Arbitrazh) Court at the location of
the defendant's property. The court of first instance
and subsequently the court of cassation granted the
claim to issue an enforcement order on the basis of
the award of the ICAC at the CCI of Russia.

In January, 2018 JSC Grindex and its Russian
subsidiary filed a cassation appeal with the Supreme
Court of the Russian Federation. The appellants
referred to the fact that enforcement of the arbitral
award would contradict the public order of the Rus-
sian Federation, more specifically, that the court
judgment would contradict the principles of justice,
proportionality and lawful force of a judicial act.
Grindex and Grindex Rus argued that there was an
ICAC award that had been previously issued regard-
ing the same dispute, as well as state courts judg-
ments’. Pharmstandard’s re-filing of the suit serves
as evidence of the company's bad faith and it also
violates the principles of legal certainty and the prin-
ciple of the finality and incontestability of a court
judgment. Additionally, the appellants stated that
Farmstadard's claims were based upon its right to a
discount in accordance with the contract concluded
between the companies, however, the Russian PISC

failed to perform its obligations under the agreement
in good faith and referring to this, it demanded that
a discount be provided. This argument of Grindex
is also confirmed and mentioned by the aforemen-
tioned state courts judgments in the suit of the sub-
sidiary company LLC Grindex Rus.

The cassation appeal also states that the award
of the arbitration court should have been enforced
through the state court of Latvia, since the location
of the debtor was the Latvian Republic.

After reviewing the case, the Supreme Court ex-
pressed its disagreement with the arguments of JSC
Grindex and LLC Grindex Rus regarding the juris-
diction of the suit for the enforcement of the award
issued by the panel of arbitrators of the ICAC at the
ICC of the RF, considering that it was permissible to
file a claim at the location of the defendant's property.
At the same time, the court concluded that the lower
courts should have examined on their own initiation
the possibility of dismissing the enforcement of the
arbitral award on the basis of its failure to comply
with the Russian public order (which the courts had
failed to do). Therefore, the Supreme Court remitted
the case for retrial to the Arbitrazh Court of the City
of Moscow.

2Judgments of the Arbitrazh Court of the City of Moscow of August 12, 2016, Decisions of the Ninth Arbitration Court of Ap-
peal of October 28, 2016 and the Arbitrazh Court of the Moscow District of February 9, 2017 in case No. A40-45320/2016

in the suit of LLC Grindex Rus against PJSC Pharmstandard.

12 Arbitration.ru



OVERVIEW OF RUSSIAN CASES —— NEWS

THE SUPREME COURT AND
THE CONSTITUTIONAL COURT
HAVE HELD THAT PUBLIC
PROCUREMENT DISPUTES ARE
ARBITRABLE

Valeria Pchelintseva

The Parties to the dispute:
PJSC Mosteplosetstroi is the plaintiff;
PJSC Mosinzhproekt is the defendant.

The Parties' representatives at the arbitration court:
no information

The Arbitrators:
no information

The Parties' representatives at the state court:
PJSC Mosteplosetstroi — AV. Kashirin, D.A. Kharlamov, A.A. Shiryaev;
PJSC Mosinzhproekt — N.M. Aleksandrov.

The judges issuing the judgment at the state court:
T.V. Zavyalova (Presiding Judge), N.V. Pavlova, D.V. Tutina.

n July 19, 2018 the decision of the Panel for Economic Disputes of
the Supreme Court confirmed the possibility of transferring disputes
involving public procurement to arbitration courts.! As a result of its
review of the case in the suit filed by PISC Mosteplosetstroi against
PJSC Mosinzhproekt, the court upheld the judgment of the court of first instance
and the decision of the court of appeal regarding the equality of the parties to

'Ruling of the Supreme Court of the Russian Federation of July 19, 2018 No. 306-2C16-
19550 in case No. A55-25483/2015.
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state and municipal public procurement contracts,
and it stated that the freedom of contract applies to
their relations.

In 2013, the two joint-stock companies regis-
tered in Moscow entered into a general contracting
agreement where one of the provisions stipulated that
all disputes arising from the agreement be settled at
the Arbitration Court of Construction Organizations
of the City under the Autonomous Non-Commercial
Organization Center for Legal Support of City Con-
struction Organizations. Mosinzhproekt failed to
perform its obligations properly, and therefore Mo-
steplosetstroi filed a claim with the arbitration court
which granted an award in favor of the plaintiff in
2016. Mosinzhproekt failed to comply with the award
of the arbitration court voluntarily, so the creditor
filed a suit with the state court to recognize and en-
force the award.

The court of first instance adopted a judgment
and the court of appeal adopted a decision granting
the enforcement of the arbitral award. Mosinzhproekt
filed a cassation appeal with the Panel for Economic
Disputes of the Supreme Court of the RF, in which
it referred to the special nature of the relationship
between the parties, as well as to the special person-
al law status of the parties to the legal relations. One
hundred percent of the shares of Mosinzhproekt, who
acted as the customer under the contract, are owned
by the City of Moscow. Therefore, according to Fed-
eral Law No. 223 regarding public procurement in
Russia, the company's transactions are subject to the
rules applicable to state and municipal public pro-
curement, and in the opinion of the appellant in the
cassation appeal, disputes arising from such agree-
ments cannot be transferred to an arbitration court.

When reviewing the case, the Panel for Eco-
nomic Disputes of the Supreme Court found am-
biguity in the legal regulation of the arbitrability of
public procurement disputes, so it suspended the
proceedings in the case and made a request to the
Constitutional Court of the Russian Federation to

review the constitutionality of certain provisions of
the Code of Commercial (Arbitrazh) Procedure, the
aforementioned Federal Law No. 233-FZ and Fed-
eral Law No. 382-FZ “On Arbitration in the Russian
Federation.” In its ruling, the Constitutional Court?
emphasized the civil-law nature of the relationships
arising from state and municipal public procurement
as well as the fact that such they are fully subject to the
principles of the equality of the subjects of civil-law
relations and to the freedom of contract. When con-
cluding state procurement agreements, the subjects
of law who are regulated by Federal Law No. 223-FZ
do not act as public authorities but as equal subjects
of civil-law transactions, and thus they acquire all the
corresponding rights and obligations. The possibility
of concluding an agreement on transferring a dispute
to an arbitration court is an integral part of the prin-
ciple of freedom of contract, therefore, the parties to
a state or municipal public procurement agreement
are entitled to it.

Based upon the conclusions made by the Con-
stitutional Court, the Panel for Economic Disputes of
the Supreme Court of Russia decided that the arbitral
award must be enforced.

2Ruling of the Constitutional Court of the Russian Federation of April 12, 2018 No. 865-0O "Regarding the Request of the
Judicial Panel for Economic Disputes of the Supreme Court of the Russian Federation to Verify the Constitutionality of the
Provisions of the Code of Arbitration Procedure of the Russian Federation, as well as the Federal Laws" On the Procurement
of Goods, Works, Services by Certain Types of Legal Entities ," "On Arbitration Courts in the Russian Federation" and "On

Arbitration (Arbitral Proceedings) in the Russian Federation."
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THE EXISTENCE OF AN ARBITRAL
DECISION DOES NOT HINDER
COURTS FROM CONSIDERING
THE JUSTIFICATION OF
CREDITOR CLAIMS IN A
BANKRUPTCY

Valeria Pchelintseva

The Parties:

LLC Paritet is the creditor under the arbitral award;

LLC CFR Capital is the appellant in the cassation appeal in the state court.
LLC VIS-SERVICE is the arbitral award debtor, and the defendant.

The Parties' representatives at the arbitration court:
No information

Arbitrators:
No information

The Parties' representatives at the state court:

LLC Paritet — E.S. Popryadikhina.

LLC CRF Capital — A.A. Fomin, A.M. Yagubova.

The bankruptcy administrator of LLC VIS-SERVICE - D.A. Prudetskyi.

The judges issuing the judgment at the state court:
I.V. Razumov (Presiding Judge), E.S. Korneluk, S.V. Samuilov.

nJuly 19, 2017 the Supreme Court of the Russian Federation adopted
a decision in the case regarding the inclusion of the creditor claims
of LLC Paritet, amounting to 315 million rubles, in the register
of creditors' claims against LLC Vis-Service, which is undergoing
bankruptcy proceedings.! The company’s claims are based upon the award of the

!Ruling of the Supreme Court of the Russian Federation of July 19, 2018 No. 306-9C16-19550
(7) in case No. A55-25483 / 2015.
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Arbitration Court at the Non-Commercial Institution
Moscow Arbitration Chamber in the suit arising from
the agreement on the novation of an obligation for
bills of exchange and its substitution by a surety for
the supply of goods. Having studied the case materials
during the review of the cassation appeal filed by
LLC CFR Capital (a creditor in the Vis-Service
bankruptcy), the Supreme Court refused to include
the company’s claims in the register of creditor
claims. The court found Vis-Service's indebtedness
to be unsubstantiated and that the arbitration court
proceedings regarding the novation agreement which
had been concluded by the parties merely served to
create the appearance of a private-law dispute .

In March 2015, LLC Vis-Service and LLC
BRIS concluded an agreement for the swap of bills of
exchange. As a result, LLC Paritet became the holder
of the 32 bills of exchange issued by LLC Vis-Service,
and in August 2015 it presented them to Vis-Service
for payment. Three days after the claim was presented,
LLC Paritet, LLC Vis-Service and ProfEngineering-M
entered into a novation agreement under which the
obligation under the bills of exchange was replaced by
an obligation to supply diesel fuel oil. If the supplier
(ProfEngineering-M) delayed its performance by
more then 7 days, then Paritet was entitled to refuse
performance, to require that the money be returned
and to recover damages from the supplier and the
surety-provider (LLC Vis-Service). The novation
agreement further stipulated that all disputes arising
out of the novation agreement be settled by the
Arbitration Court at the Non-Commercial Institution
Moscow Arbitration Chamber.

Due to the supplier's delay, Paritet presented a
claimto it and to the surety-provider for payment. The
failure to satisfy the claim served as the grounds for
LLC Paritet filing a suit with the Arbitration Court to
recover the funds from ProfEngineering-M and Vis-
Service jointly and severally. The Arbitration Court
award granted the plaintiff's claims. In September
2015, LLC Paritet succeeded in obtaining an
enforcement order from the state commercial court
against the legal successor of ProfEngineering-M.
However, the court did not consider the claims
against Vis-Service, since bankruptcy proceedings
had been commenced in respect of this legal entity.
Paritet filed a claim in the state court to include its

16 Arbitration.ru

claims in the registry of creditors’ claims in the Vis-
Service bankruptcy. After consideration by the court
of first instance and the court of appeal, the court of
cassation remitted the case for a new trial. The newly
adopted judgment of the court of first instance was
appealed to the court of appeal and the cassation
court, and in July 2018 it was reviewed by the panel
for economic disputes of the Supreme Court under
the cassation appeal of CFR Capital. The appellant
requested that the transactions serving as the grounds
for the claims of LLC Paritet be invalidated.

Refusing to include the claims of LLC Paritet
in the register, the Supreme Court stated that on
the threshold of LLC Vis-Service's bankruptcy, the
companies created the appearance of a private-law
dispute to be considered in an arbitration court, and
they also created the appearance that there were no
doubts regarding Vis-Service’s obligation for the bills of
exchange and that it was indisputable so that the claims
arising out of the groundless debt would be included in
the register of creditors using a simplified procedure.
The court found that the arbitration dispute was settled
in an unusually short period (within 7 days), and
furthermore LLC Vis-Service immediately recognized
the statement of claims made against it.

The Supreme Court further noted that the
commercial (arbitrazh) courts should have made a
comprehensive examination of the circumstances
related to the obligation under the bills of exchange,
as if no arbitration court award had been made
regarding it. This is explained by the fact that the
including groundless claims in the register of creditor
claims contradicts the public order of the REF, more
precisely the fundamental principle of the equal legal
protection of the interests of all creditors, which
prohibits satisfying the claims of some creditors to the
detriment of others without properly examination.
The Supreme Court found the claims arising out of
the novation agreement to be groundless due to fact
that the existence of a novated obligation for the bills
of exchange among the parties had not been proven.

The claim of LLC CFR Capital to invalidate the
transactions of Vis-Service was dismissed, because in
the court's opinion, the company is not an interested
part in regard to the transactions, because due to
the court judgment , they had no impact on the
bankruptcy estate of the debtor during bankruptcy.
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RAA'S AMICUS CURIAE BRIEFS
AND THE SUPREME COURT’S
DECISIONS TO CONFIRM THE
ARBITRABILITY OF DISPUTES
INVOLVING SOEs AND THE
JURISDICTION TO ENFORCE
AGAINST PROPERTY OF FOREIGN

AWARD-DEBTORS

Sergey Usoskin
Attorney, Double Bridge Law

Head of RAA’s Working Group
on Court Practice

The Russian Arbitration Association has been submitting ami-
cus curiae briefs in arbitration-related cases before the Russian Su-
preme Court since 2016. Though the rules of procedure do not ex-
pressly envisage such briefs, and the judges have refused to treat them
as part of the case file, the briefs are read and, in some cases, appear
to influence the decisions of the court. This note briefly describes the
approach the RAA has taken to acting as an amicus curiae as well as
two recent cases, decided in 2018, where the RAA’s briefs appear to
have positively influenced the Supreme Court’s approach.
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The RAA as an amicus curiae

Since amicus curiae intervention is not expressly pro-
vided for, the RAA has adopted a very light-handed
approach to such filings. They do not seek to advo-
cate for a particular position, rather the briefs pres-
ent approaches to the issue before the court that have
been adopted in other countries, particularly at the
most popular seats for international arbitrations. This
way the Supreme Court is informed of the arguments
made, factors considered and decisions reached by
the courts in England and Wales, Germany, Hong
Kong SAR, the PRC, France, Singapore, Sweden,
Switzerland and the US and it can take them into ac-
count when deciding the case under Russian law or
interpreting the New York Convention.

Briefs are submitted in cases that come before
the Supreme Court’s Economic Chamber through
cassation appeal that have been referred to the cham-
ber by a judge of the Supreme Court. In practice, cas-
es are referred to the Supreme Court only if the judge
considers that the law has been substantially misap-
plied and frequently if there is an important issue of
principle that the Supreme Court wants to address to
provide guidance to the lower courts.

About 10-12 arbitration-related cases are referred
to the Supreme Court annually and the RAA selects
those that raise important legal issues. Nine briefs have
been submitted to date, addressing issues such as the
effect of insolvency on the arbitration clause and ap-
plicability of the clause to the claims of the insolven-
cy manager, failure to comply with the pre-arbitration
steps provided in the clause and other issues.'

A special working group has been set up consist-
ing of practitioners from RAA member firms. Mem-
bers of the group include lawyers from Alrud, Baker
& McKenzie, Beiten Burkhardt, Dentons, Double
Bridge Law, KIAP, Mansors, Norton Rose Fulbright,
and White & Case. An ad hoc group is formed for
each brief to ensure that no person with a direct or
indirect conflict takes part in its preparation. The
lawyers preparing the brief liaise with their colleagues

from other offices or other firms in the relevant juris-
dictions.

JSC Pharmstandard (Russia)
v JSC Grindex (Latvia):
Enforcement Against the

Russian Assets of a Latvian
Award-Debtor

The case arose out of a dispute between two phar-
maceutical companies. Pharmstandard obtained the
award of a tribunal under the ICAC at the Russian
Chamber of Commerce and Industry ordering Grin-
dex to pay around US $1 mln. Pharmstandard sought
to enforce the award against Grindex’s assets in Rus-
sia, while Grindex claimed that the Russian courts
have no jurisdiction. Grindex relied on a provision
of the Code of Commercial Procedure, claiming that
it restricted the jurisdiction of Russian courts against
foreign award-debtors to cases where their seat or
place of incorporation was unknown.

The court of first instance and the court of ap-
peal sided with Pharmstandard and ordered enforce-
ment of the award, but then the case was referred to
the Supreme Court. The issue Grindex raised in its ap-
peal was whether enforcement could be sought against
the Russian assets of a foreign company when the
award-creditor failed to even attempt to enforce the
award in the country of incorporation of the debtor.

The RAA’s Working Group? submitted a brief
that considered the approaches of the courts in Eng-
land and Wales, Germany, the People’s Republic of
China, Sweden, Switzerland and the US to the en-
forcement against assets of foreign companies. The
brief explained that in most of those countries such
enforcement is permitted and does not appear to have
been refused. It further noted that the US courts have

TAll briefs (in Russia) can be accessed at the RAA’s website http.//arbitrations.ru/arbitration-association/working-groups,

monitoring-sudebnoy-praktiki,

2Sergey Usoskin (Double Bridge Law), Renat Baymukhametov (RB Legal), Alexandra Chilikova and Sergey Lysov (Kulkov,
Kolotilov and Partners), Oleg Todua and Marina Zenkova (White&Case), Roman Zykov (Mansors).
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sometimes applied the forum non conveniens doc-
trine to such cases and dismissed enforcement appli-
cations, but the case law has not been consistent.

The Supreme Court decided that the Russian
courts’ jurisdiction over enforcement of arbitral
awards should be determined under the usual rules
governing their jurisdiction in cross-border disputes.?
Even where the location of a foreign award-debtor is
known, Russian courts still have jurisdiction over en-
forcement, provided that the case is closely connect-
ed with the Russian Federation (e.g. the underlying
dispute concerned a business in Russia or supply of
goods or services to Russia).

JSC Mosteplosetstroi
(Russia) v. JSC
Mosinzhproekt (Russia):
Arbitrability of Disputes
Involving Procurement by
State-Owned Companies

Over the course of the past few years, losing parties
have frequently claimed that disputes involving the
procurement of goods or services by state-owned
companies are not arbitrable. Subsequent to the Rus-
sian arbitration reform, disputes involving public
procurement, i.e. procurement by state bodies, are
arbitrable but may be referred only to arbitration ad-
ministered by an institution designated by the govern-
ment (none has been designated to date). It was ar-
gued that the Russian law imposes somewhat similar
transparency and procurement discipline on state-
owned companies (e.g. Aeroflot, Gazprom, Rosneft,
Russian Railways and Sberbank), hence, in the ab-
sence of express permission to refer such disputes to
arbitration, they are not arbitrable.

I AMICUS CURIAE IN RUSSIA —— NEWS

The case where this issue came before the Su-
preme Court arose out of a dispute between a state-
owned contractor and a subcontractor hired to per-
form certain work relating to extension of the Moscow
subway system. The subcontractor secured a domestic
arbitral award ordering the contractor to pay the reten-
tion sum under the contract and sought to enforce it.

The court of first instance and the court of ap-
peal confirmed the enforcement of the award and
rejected the contractor’s argument that the dispute
was not arbitrable because it concerned the procure-
ment of work by a state-owned company. However,
the contractor’s appeal of the case was referred to the
Supreme Court, and the issue of the arbitrability of
such disputes was put before the court.

The RAA’s working group* submitted a brief that
looked at the legislation and case law of England and
Wales, Brazil, Finland, France, the People’s Republic
of China, Sweden and the US dealing with the arbi-
trability of disputes involving procurement by state-
owned enterprises and procurement that was indi-
rectly funded with public funds. The brief explained
that such disputes are arbitrable in most countries. It
flagged as particularly relevant the jurisprudence of the
Supreme Court of Brazil, which repeatedly held that in
the absence of an express restriction on arbitrability of
such disputes by law, the courts do no have the power
to restrict the parties’ right to submit them to arbitra-
tion. The brief also explained the approach adopted in
France, where certain public procurement disputes are
indeed not arbitrable but the scope of such non-arbi-
trable disputes is clearly defined by law.

The Supreme Court held that disputes involving
procurement by state-owned companies are arbitra-
ble, because the legislator chose not to restrict their
arbitrability.’ However, the Supreme Court ominous-
ly noted that enforcement of awards rendered in dis-
putes arising out of publicly-funded procurement by
state-owned companies may be contrary to public
policy. The scope of the caveat is yet to be defined by
further case law, and it is to be hoped that it will be
interpreted very narrowly.

3 Ruling of the Economic Chamber of the Supreme Court No. 305-DC18-476 of 13 July 2018.

“Sergey Usoskin (Double Bridge Law), Renat Baimukhametov (RB Legal), Marina Zenkova and Oleg Todua
(White&Case), Anton Alifanov (Dentons), Sergey Morozov (Beiten Burkhardt), Roman Zykov (Mansors).
SRuling of the Economic Chamber of the Supreme Court No. 305-2C17-7240 of 11 July 2018.
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NAFTOGAZV GAZPROM:
THE LEGAL BATTLE OF
STOCKHOLM

Mariia Puchyna and Veronika
Timofeeva, Freshfields
Bruckhaus Deringer (Paris)

Mariia Puchyna is an associate and
Veronika Timofeeva is a trainee in

the international arbitration group of
Freshfields Bruckhaus Deringer, Paris,
France. The views expressed herein are
the personal views of the authors and do
not reflect those of their law firm.

Mariia Puchyna

1

Veronika Timofeeva
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This introductory article considers a series of disputes related to
the complex commercial relationship between Naftogaz and Gazprom.!
No attempt is made to provide a comprehensive overview of the facts
and legal arguments arising in these high profile disputes, partly because
the contracts’ precise terms, details about the arbitration proceedings,
and the content of the arbitral awards are a closely-guarded secret.
Instead, the authors merely seek to provide the interested reader with
a general overview of the relevant background.

The article will be the first one in a series of more extensive
publications, forthcoming in the next editions of Arbitration.ru.

Gas Supply and Transit Contracts

n January 2009, Naftogaz and Gazprom signed two ten-year con-
tracts — one dealing with the supply of gas from Russia to Ukraine,
and the other with the transit of gas via Ukraine to Europe. Al-
though closely related, each contract has given rise to separate ar-
bitrations which have allegedly produced different results. The spe-
cific details regarding these agreements are highly confidential, but
reports in the industry press, as well as statements by the parties and

in legal publications, have shed some light on their contents.
*  Gas supply contract. Gazprom agreed to provide gas to Naf-
togaz at a price linked to that of other petroleum products.

In addition to paying the contract price, Naftogaz agreed to

a number of additional obligations, including most notably

a take-or-pay clause and a destination clause.

* Take-or-pay clause: a clause which specifies a minimum
volume of gas to be purchased. Out of the annual con-
tract quantities of 52bcm per year, Naftogaz had to take
at least 80% (42bcm) or be subject to penalties for the
proportion of this volume that it does not purchase. As a

'National Joint Stock Company “Naftogaz Ukrainy”, Ukraine’s state oil and
gas company and Public Joint Stock Company “Gazprom”, Russia’s majority
state-owned natural energy company, respectively.
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result of this clause, Naftogaz had to pay
for at least 42bcm a year, whatever the
volume it required or used.
* Destination clause: a provision preclud-
ing the purchaser from reselling the gas,
i.e. Ukraine has to be the ‘final destina-
tion’.2
* Gas transit contract. This contract covered
the transit of gas through Naftogaz’s pipe-
lines in Ukraine to other importers further
west.? It contained minimum volume ob-
ligations for transport by Gazprom which
were set at 110 bcm per year (120.08 bcm
for 2009).* The transit element explains
the wider international interest in the case,
since the performance of the transit contract
affected multiple European countries im-
porting gas via the Naftogaz pipeline.

the conformity of its energy market with the Europe-
an one), followed by Russia’s annexation of Crimea.
A number of disagreements over price and minimum
purchase/transit obligations ultimately resulted in the
numerous arbitrations and related enforcement pro-
ceedings.’

Commercial Arbitrations

In May and December 2017, a three-member arbitral
tribunal issued two awards in settling the issues which
had arisen in the arbitration related to the natural gas
supply contract between Naftogaz and Gazprom.®
These decisions were followed by a final award ren-
dered on 28 February 2018 by the same panel’ with
regard to the gas transit contract. All of these pro-
ceedings were administered by the Arbitration Insti-

The Naftogaz-Gazprom relationship has dete-
riorated in light of the geo-political changes of the
last nine years, including the changes in oil prices and
Ukraine’s efforts to join the EU (and thus to ensure

tute of the Stockholm Chamber of Commerce and
seated in Stockholm, Sweden.® The resulting awards
have since led to enforcement proceedings in multi-
ple European jurisdictions.

’M Grossman & L Unigovskyi, The Naftogaz vs. Gazprom arbitration: one multibillion dollar plot, two perspectives, Natural
Gas World (2018), available at https://www.naturalgasworld.com/ggp-the-naftogaz-vs.-gazprom-arbitration-one-multibil-
lion-dollar-plot-two-perspectives-58601 (last accessed on 8 August 2018).

38 Pirani, After the Gazprom- Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 2, avail-
able at https.//www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics/ (last
accessed on 8§ August 2018).

“Ibid, p 5.

38 Pirani, After the Gazprom- Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), pp 1-2,
available at https://www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics,
(last accessed on 8 August 2018); K Karadelis, Russia-Ukraine gas dispute heads to SCC, GAR (2014), available at https://
globalarbitrationreview.com/article/ 103347 1 /russia-ukraine-gas-dispute-heads-to-scc (last accessed on § August 2018); Y
Butusov, Stockgolmskaya bitva: hronika gazovoy pobedy Ukrainy 2018 goda, Censor.net (2018), available at https.//cen-
sor.net.ua/resonance/3053725/stokgolmskaya_bitva_hronika_gazovoyi_pobedy ukrainy 2018 goda (last accessed on &
August 2018).

SSee generally, S Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018);
M-A Eyl-Mazzega, The Gazprom-Naftogaz Stockholm Arbitration Awards: Time for Settlements and Responsible Behav-
iour, Edito Energie, Ifri (2018), available at https.//www.ifri.org/en/publications/editoriaux-de-lifri/edito-energie/gaz-
prom-naftogaz-stockholm-arbitration-awards-time (last accessed on § August 2018).

"The arbitral tribunal was comprised of two Swedish nationals — Tore Wiwen-Nilsson (chair) and Johan Munck (ap-
pointed by Gazprom) — and Jens Rostock-Jensen of Denmark (appointed by Naftogaz). See L Yong, Naftogaz declares

win against Gazprom, GAR (2017), available at https://globalarbitrationreview.com/article/1142219/naftogaz-de-
clares-win-against-gazprom (last accessed on § August 2018); L Yong, Gazprom attacks tribunal secretary role in Naftogaz
award, available at https.//globalarbitrationreview.com/article/1170040/gazprom-attacks-tribunal-secretary-role-in-naf-
togaz-award (last accessed on 8 August 2018).

8See L Yong, Naftogaz declares win against Gazprom, GAR (2017), available at https://globalarbitrationreview.com/arti-
cle/1142219/naftogaz-declares-win-against-gazprom (last accessed on 8 August 2018).
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1. Supply Contract Arbitration

In June 2014, both Naftogaz and Gazprom
lodged claims against one another in relation to the
gas supply contract, which were consolidated into
a single arbitration.’ Naftogaz sought to review the
price index retroactively in order to claim the sums
that had been allegedly overpaid to Gazprom start-
ing in May 2011.'° Naftogaz also requested the an-
nulment of the destination and take-or-pay clauses
which were no longer economically viable given the
shifts in the oil and gas market.!" Gazprom, on the
other hand, claimed damages for non-payment by
Naftogaz and penalties under the take-or-pay clause
due to Naftogaz’s alleged failure to purchase the min-
imum volumes of gas specified in the contract.

In an interim award rendered on 30 May 2017,
the tribunal accepted the principle of price index re-
vision (linking it to the German gas hub NetCon-
nect Germany), which was later quantified in a final
award in December 2017. Yet, the tribunal only re-
vised the price as from 2014, thus ignoring the retro-

spective aspect of Naftogaz’s claim for overpayment.
Contrary to Naftogaz’s request, the take-or-pay
clause remained in force but was revised to bring the
minimum volume down from 42 bcm to 4bcm a year.
Similarly to price revision, the tribunal excluded the
retroactive application of the revised take-or-pay
provision. The arbitrators justified the revision of
these clauses by reference to market developments,
namely oil-linked pricing no longer being the stand-
ard practice. Finally, the tribunal also granted Naf-
togaz’s application to declare the destination clause
null and void. "

Taking into account the validity of the take-or-
pay clause and its revision as from 2014, the tribunal
ordered Naftogaz to pay damages in the amount of
US$2.02 billion for volumes not taken between 2010
and 2017 and applied a penalty of US$600,000 a day
for non-payment.'* The supply contract arbitration
award allowed both parties to claim victory — Gaz-
prom received part of the damages claimed and Naf-
togaz obtained the revision of some contract clauses
for the remaining two years of contract performance.

°K Karadelis, Russia-Ukraine gas dispute heads to SCC, GAR (2014), available at https.//globalarbitrationreview.com/arti-
cle/1033471/russia-ukraine-gas-dispute-heads-to-scc (last accessed on 8 August 2018); L Yong, Gazprom attacks tribunal
secretary role in Naftogaz award, available at https://globalarbitrationreview.com/article/1170040/gazprom-attacks-tribu-
nal-secretary-role-in-naftogaz-award (last accessed on 8 August 2018).

108 Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 3, avail-
able at hitps://www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics/ (last
accessed on 8 August 2018).

"[bid, pp 3-5; M Grossman & L Unigovskyi, The Naftogaz vs. Gazprom arbitration: one multibillion dollar plot, two per-
spectives, Natural Gas World (2018), available at https.//www.naturalgasworld.com/ggp-the-naftogaz-vs.-gazprom-arbi-
tration-one-multibillion-dollar-plot-two-perspectives-58601 (last accessed on 8 August 2018).

28 Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 3, avail-
able at hitps://www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics/ (last
accessed on 8§ August 2018); L Yong, Gazprom attacks tribunal secretary role in Naftogaz award, available at https.//glo-
balarbitrationreview.com/article/1170040/gazprom-attacks-tribunal-secretary-role-in-naftogaz-award (last accessed on 8
August 2018).

138 Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), pp 3-5,
available at https://www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics
(last accessed on 8 August 2018).

“M Grossman & L Unigovskyi, The Naftogaz vs. Gazprom arbitration: one multibillion dollar plot, two perspectives, Natural
Gas World (2018), available at https://www.naturalgasworld.com/ggp-the-naftogaz-vs.-gazprom-arbitration-one-multibil-
lion-dollar-plot-two-perspectives-58601 (last accessed on 8 August 2018). See also S Pirani, After the Gazprom-Naftogaz
arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 5, available at https://www.oxfordenergy.org/pub-
lications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics/ (last accessed on 8 August 2018); D Thomson,
Naftogaz and Gazprom both declare win in pricing dispute, GAR (2018), available at https://globalarbitrationreview.com
article/1152787/naftogaz-and-gazprom-both-declare-win-in-pricing-dispute (last accessed on 8 August 2018).
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2. Transit Contract Arbitration

In this second dispute, relating to the gas tran-
sit contract, the parties’ positions were reversed.
Gazprom was under an obligation to transport the
minimum volumes set out in the contract.”> Hence,
Naftogaz claimed damages for Gazprom’s alleged
breaches of the minimum shipment obligations,
whereas Gazprom sought revision of the same obli-
gations and applicable tariffs.

Naftogaz also requested the tribunal to order the
transfer of its rights and obligations under the transit
contract to its subsidiary, Public Joint Stock Compa-
ny ‘Ukrtransgaz’ (Ukrtransgaz). The request can be
explained by Naftogaz’s efforts to separate its pur-
chase and transport activities in order to comply with
the EU energy law standards.'®

In a final award rendered on 28 February 2018,
the tribunal refused to revise the minimum transport
obligations provided for by the contract. It held that
Gazprom had indeed breached these obligations and
ordered it to pay US$4.63 billion in damages. In rela-
tion to Naftogaz’s transmission of contract rights and
obligations request, the tribunal considered it to be
outside its competence. Accordingly, until the end of
2019, Naftogaz cannot transfer its contract rights and
obligations to Ukrtransgaz absent Gazprom’s accept-
ance."
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Enforcement proceedings
in the Netherlands,
Switzerland and the UK

The netting off of the supply and transit final arbitra-
tion awards resulted in an obligation on the part of
Gazprom to pay damages of US$2.56 billion to Naf-
togaz.'® The Ukrainian company thus started a series
of enforcement proceedings in various jurisdictions in
which Gazprom has assets. So far, these jurisdictions
include the Netherlands, Switzerland, and England
and Wales.

Gazprom has strategically important assets
in Switzerland, where the Nord Stream and Nord
Stream 2 project entities (which are entrusted with
the construction of the gas pipelines running from
Russia to Europe and bypassing Ukraine) are head-
quartered.” In May 2018, Naftogaz sought orders
from a court in the Canton of Zug for the seizure of
Gazprom’s shares in Nord Stream and Nord Stream
2, as well as claims of debts against Gazprom.?® This
application was contested by the project entities
based on the fact that they are located not only in the
Canton of Zug and, as such, fall outside of the court’s
jurisdiction.?! There are contradictory reports by
both parties on the status of these proceedings: Naf-
togaz claims that the Swiss court ordered seizure of

5But see S Pirani, After the Gazprom- Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), pp
5-6, available at https.//www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-poli-

tics/ (last accessed on 8§ August 2018), stating that there was no express ship-or-pay clause which had been discussed but

ultimately discarded by the parties.

See generally M Sysoiev & M Rabij, The unbundling of Naftogaz Ukraine — tactical and strategic priorities and challeng-

es, IELR (2017, Issue 2) 54.

"W Powell, Stockholm ruling delays Naftogaz unbundling, Natural Gas World (2018), available at https://www.naturalgas-
world.com/naftogaz-ruling-delays-unbundling-62852 (last accessed on 8 August 2018).

8§ Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 5, available
at https.//www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-politics/ (last ac-

cessed on 8 August 2018): “Taking into account the US$2.02 billion owed by Naftogaz to Gazprom under the supply contract,
and the US$4.63 billion owed by Gazprom to Naftogaz under the transit contract, the net payment required at the end of the
arbitration was estimated at US$2.56 billion. This figure may have included some interest owed by Naftogaz.”

See the Nord Stream website, available at https.//www.nord-stream.com/about-us/ (last accessed on 8 August 2018).

2M Smedley, Naftogaz seeks to freeze Gazprom’s NS2 assets, Natural Gas World (2018), available at https.//www.natural-
gasworld.com/naftogaz-seeks-to-freeze-ns2-assets-61599 (last accessed on § August 2018).

2IGazprom refutes Naftogaz’s claims of Nord Stream share seizure by Swiss court, Sputnik News (2018), available at https://
sputniknews.com/europe/2018070510660656 11 -russia-gazprom-naftogaz-court (last accessed on 8§ August 2018).
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the Nord Stream shares on 29 June 2018;?> Gazprom
states that the court’s decision merely suspended the
exclusion of these shares from a list of assets subject to
interim measures.?

With respect to Naftogaz’s claims in the Nether-
lands, it appears that Gazprom has registered a num-
ber of subsidiaries there, including South Stream,
Blue Stream, Sakhalin Holdings, E&P International
and Gazprom Finance.?** According to a statement is-
sued by Naftogaz, which does not name the specific
companies, Gazprom’s Dutch subsidiaries have re-
fused to comply with the attachment order issued by
the Dutch courts.”

On 19 June 2018, the Commercial Court in
London issued a freezing order in respect of Gaz-
prom’s assets in England and Wales.?® In order to
comply with this order, Gazprom had to provide Naf-
togaz with a list of all of its assets with a value greater
than US$50,000, which it did after obtaining the req-
uisite permission from the Russian government.?” The

freezing order has had important consequences for
Gazprom’s line of credit, since banks and financial
institutions are wary of lending it money that could
be seized if it passes through England.?

Annulment of the arbitration
awards

While Naftogaz has been seeking interim measures
to secure payment obligations against Gazprom’s
European assets, the latter has been pursuing the
annulment of the aforementioned awards before the
Swedish courts.”? Before the issuance of the transit
contract award, Gazprom had already begun pro-
ceedings to set aside the supply contract award before
the Svea Court of Appeal® on the grounds of serious
procedural irregularities and “overreaching” by the
tribunal.?!

228wiss court reinstates attachment of Gazprom’s assets, Unian (2018), available at https://economics.unian.info/10175552-
swiss-court-re-instates-attachment-of-gazprom-s-assets-naftogaz. html (last accessed on § August 2018).

ZGazprom refutes Naftogaz’s claims of Nord Stream share seizure by Swiss court, Sputnik News (2018), available at https://
sputniknews.com/europe/2018070510660656 1 1-russia-gazprom-naftogaz-court (last accessed on 8 August 2018).

2W Powell, Gazprom rejects Dutch court’s asset request: Naftogaz, Natural Gas World (2018), available at https.//www.
naturalgasworld.com/gazprom-rejects-dutch-asset-seizure-request-61723 (last accessed on 8 August 2018).

[bid.

% Naftogaz says British court grants Gazprom asset freeze in UK, Reuters (2018), available at https.//uk.reuters.com/article

uk-ukraine-naftogaz-gazprom/naftogaz-says-british-court-grants-gazprom-asset-freeze-in-uk-idUKKBN IJF1U7 (last
accessed on 8§ August 2018); V Dolnyk, UK court seeks Gazprom's asset list, Natural Gas World (2018), available at https.//
www.naturalgasworld.com/uk-court-seeks-gazproms-asset-list-62083 (last accessed on 8 August 2018).

27Russia’s Gazprom discloses information on its assets in Great Britain, UAWire (2018), available at hitps.//uawire.org/gaz-
prom-disclosed-information-on-its-assets-in-great-britain (last accessed on 8 August 2018).

250 Kobzeva & S Bradley, «Apecm akmueoe Taznpoma no ucky Hagpmoeasza oepanuuun emy 3aiimot Ha mescoyHapoOHOM
puinke», Reuters (2018), available at https.//ru.reuters.com/article/business News/id RUKBN IKRIR0O-ORUBS (last

accessed on 8 August 2018); Aresht aktyviv “Gazpromu” za pozovom “Naftogazu” perekryv yomu dustup do mijnarodnyh
pozik — Reuters, Mind UA (2018), available at https.//mind.ua/news/20187450-aresht-aktiviv-gazpromu-za-pozovom-

naftogazu-perekriv-jomu-dostup-do-mizhnarodnih-pozik-reuters (last accessed on 8 August 2018).

?Under the New York Convention on Recognition and Enforcement of Foreign Arbitral Awards of 1958, annulment in the ju-
risdiction of the seat of arbitration is one of the grounds allowing the courts not to enforce the award internationally. As such,
if the Swedish courts set aside the award, it will be very difficult for Naftogaz to enforce it elsewhere. One of the prominent
exceptions to this rule is France, where annulment at the seat has no bearing on the enforcement.

YChallenges against international awards are heard almost exclusively by the Svea Court of Appeal. See Section 43 of the
Swedish Arbitration Act, available at https.//sccinstitute.com/media/37089/the-swedish-arbitration-act.pdf; S Bonde, The

European, Middle Fastern and African Arbitration Review: Sweden, GAR (2016), available at https.//globalarbitrationre-
view.com/insight/the-european-middle-eastern-and-african-arbitration-review-2016/1036960/sweden (last accessed on §

August 2018).

1A Didkovskaya & A Toporkov, «“laznpom” nodan aneassyuro Ha peutenue cyda no doeogopy ¢ “Hagpmoeazom”», Vedo-
mosti (2018), available at https.//www.vedomosti.ru/business/articles/2018/03/22/754603-gazprom-reshenie-po-nafto-

gazu (last accessed on 8 August 2018).
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On 29 March 2018, Gazprom submitted a request
to annul the transit contract award on similar grounds
to those invoked in respect of the supply award. In May
2018, Gazprom also filed new arguments in support of its
petition, based on the allegedly extensive role of the tribu-
nal secretary in drafting a significant part of the award.*
On 13 June 2018, the Svea Court of Appeal in Sweden
ordered a stay of enforcement pending the determination
of the validity of the award. Naftogaz has appealed this
interim order, claiming that it had been issued ex parte.
The Ukrainian company has also continued enforce-
ment proceedings abroad, considering that the Court of
Appeal’s decision merely amounted to a temporary stay.*

Further disputes

In parallel, in March 2018, Gazprom started yet an-
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other arbitration to terminate both the supply and
transit contracts that would otherwise remain in force
until the end of 2019.3* Gazprom is notably seeking
to constitute a new tribunal different from that which
heard the two previous arbitrations relating to the two
agreements. Naftogaz followed suit in July 2018 by
filing its own claim to revise tariffs under the transit
contract, a claim which was not advanced in the first
transit arbitration.®

Some commentators have pointed out that the
arbitral awards rendered to date in the Naftogaz-Gaz-
prom legal battles in Stockholm reflect a conscious ef-
fort by the arbitrators to avoid political considerations
and to rule on a purely commercial basis.** Nonethe-
less, the Gazprom-Naftogaz saga is clearly very far
from being over, as the parties have commenced a new
wave of arbitrations®” and multiple enforcement pro-
ceedings are taking place in different jurisdictions.

2Gazprom adduced evidence of an expert report that evaluated the text of the award and concluded that a significant part of it had
been written by someone other than the three members of the arbitral tribunal. See L Yong, Gazprom attacks tribunal secretary
role in Naftogaz award, available at https.//globalarbitrationreview.com/article/ 1 170040/2azprom-attacks-tribunal-secre-

tary-role-in-nafiogaz-award (last accessed on 8§ August 2018).

P Swedish court suspends enforcement of multibillion Gazprom award fo Naftogaz, Concorde (2018), available at https://concorde.
ua/rs/daily/item_ 73194/ (last accessed on 6 August 2018); «Y “laznpoma” nossuacs wanc ocnopums peuterue o evinaame $2,6
mapd “Hagpmoeaszy”», Vedomosti (2018), available at https.//www.vedomosti.ru/business/articles/2018/06/14/772772-gaz-
prom-nashel-zaschitu (last accessed on § August 2018); “Gazprom” was allowed not to pay “Naftogaz”, RusLetter (2018), availa-
ble at https.//rusletter.com/articles/gazprom_was_allowed not_to_pay_naftogaz (last accessed on 8 August 2018).

3. Yong, Gazprom reignites gas wars with Naftogaz in wake of award, GAR (2018), available at https.//globalarbitrationreview.
com/article/1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake-of-award (last accessed on 8§ August 2018).

L Yong, Naftogaz files new tariff claim against Gazprom, GAR (2018), available at https.//globalarbitrationreview.com/arti-
cle/1171538/naftogaz-files-new-tariff-claim-against-gazprom (last accessed on 8 August 2018).

%S Pirani, After the Gazprom-Naftogaz arbitration: commerce still entangled in politics, Oxford: OIES (2018), p 4, available at
https.//www.oxfordenergy.org/publications/gazprom-nafiogaz-arbitration-commerce-still-entangled-politics/ (last accessed on 8
August 2018).

37In addition to pursuing further arbitration, both Naftogaz and Gazprom have threatened Russia and Ukraine, respectively, with
investor-state proceedings. See the Russia-Ukraine BIT, dated 27 November 1998, available at http.//investmentpolicyhub.unc-
tad.org/Download/Treaty File/2233 (last accessed on 8 August 2018).

In February 2016, Naftogaz sent Russia a notice of dispute under the 1998 Ukraine-Russia BIT in relation to the damages
suffered from the claimed annexation of Crimea. This triggered the commencement of a six-month cooling-off period. It remains to
be seen whether Naftogaz will follow through with filing the request for arbitration. See D Thomson, Naftogaz threatens treaty claim
over Crimea, GAR (2016), available at https.//globalarbitrationreview.com/article/ 10353 19/naftogaz-threatens-treaty-claim-
over-crimea (last accessed on § August 2018).

In March 2018, Gazprom announced that it was proceeding with its own investment claim against Ukraine, which had already
been notified in June 2017. Gazprom has said that its claims relate to the fine which was imposed on it by the Ukrainian Antimo-
nopoly Committee in April 2016. See C Sanderson, Gazprom proceeds with treaty claim against Ukraine, GAR (2018), available
at https.//globalarbitrationreview.com/article/ 116712 1/gazprom-proceeds-with-treaty-claim-against-ukraine (last accessed on 8
August 2018).

See L Yong, Gazprom reignites gas wars with Naftogaz in wake of award, GAR (2018), available at https.//globalarbitration-
review.com/article/ 1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake-of-award (last accessed on 8 August 2018);

L Yong, Nafiogaz files new tariff claim against Gazprom, GAR (2018), available at https://globalarbitrationreview.com/arti-

cle/1171538/naftogaz-files-new-tariff-claim-against-gazprom (last accessed on 8 August 2018).

September 2018, N21 25


https://globalarbitrationreview.com/article/1170040/gazprom-attacks-tribunal-secretary-role-in-nafto
https://globalarbitrationreview.com/article/1170040/gazprom-attacks-tribunal-secretary-role-in-nafto
https://concorde.ua/rs/daily/item_73194/
https://concorde.ua/rs/daily/item_73194/
https://www.vedomosti.ru/business/articles/2018/06/14/772772-gazprom-nashel-zaschitu
https://www.vedomosti.ru/business/articles/2018/06/14/772772-gazprom-nashel-zaschitu
https://rusletter.com/articles/gazprom_was_allowed_not_to_pay_naftogaz
https://globalarbitrationreview.com/article/1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake
https://globalarbitrationreview.com/article/1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake
https://globalarbitrationreview.com/article/1171538/naftogaz-files-new-tariff-claim-against-gazprom
https://globalarbitrationreview.com/article/1171538/naftogaz-files-new-tariff-claim-against-gazprom
https://www.oxfordenergy.org/publications/gazprom-naftogaz-arbitration-commerce-still-entangled-poli
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2233
http://investmentpolicyhub.unctad.org/Download/TreatyFile/2233
https://globalarbitrationreview.com/article/1035319/naftogaz-threatens-treaty-claim-over-crimea
https://globalarbitrationreview.com/article/1035319/naftogaz-threatens-treaty-claim-over-crimea
https://globalarbitrationreview.com/article/1167121/gazprom-proceeds-with-treaty-claim-against-ukrai
https://globalarbitrationreview.com/article/1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake
https://globalarbitrationreview.com/article/1166304/gazprom-reignites-gas-wars-with-naftogaz-in-wake
https://globalarbitrationreview.com/article/1171538/naftogaz-files-new-tariff-claim-against-gazprom
https://globalarbitrationreview.com/article/1171538/naftogaz-files-new-tariff-claim-against-gazprom

REVIEW —— OVERVIEW OF CRIMEAN CASES |

INVESTMENT DISPUTES RELATED TO
CRIMEA: OVERVIEW

Serhii Uvarov
Counsel
INTEGRITES, Kyiv

The battlefield of the Russia-Ukraine conflict, which erupted
in 2014, has long since expanded to various international tribunals.
In addition to a number of interstate proceedings (before the
International Court of Justice, the European Court of Human
Rights, the International Tribunal for the Law of the Sea and the
World Trade Organization Dispute Settlement Body), a quite unique
branch of investment arbitration jurisprudence has emerged.

Based on information in the public domain, as of August 2018,
there are 9 pending arbitral proceedings regarding investments
allegedly thwarted by the Russian Federation in Crimea since 2014:

1. Aeroport Belbek LLC and Mr. Igor Valerievich Kolomoisky

v. the Russian Federation (Belbek arbitration)’;
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2. PJSC CB PrivatBank and Finance Compa-
ny Finilon LLC v. the Russian Federation
(Privatbank arbitration)?;

3. PJSC Ukrnafta v. the Russian Federation
(Ukrnafta arbitration)?;

4. Stabil LLC et al. v. the Russian Federation
(Stabil arbitration)*;

5. Everest Estate LLC et al. v. the Russian Fed-
eration (Everest Arbitration)’;

6. Lugzor LLC et al. v. the Russian Federation
(Lugzor arbitration)®;

7. PISC Oschadbank v. the Russian Federation
(Oschadbank arbitration)’;

8. NJSC Naftogaz of Ukraine et al. v. the Rus-
sian Federation (Naftogaz arbitration)?,

9. PISC DTEK Krymenergo v. the Russian
Federation (DTEK arbitration).

It is believed that one more case will be
commenced soon. In April 2018, the Ukrainian
state-owned operator of the electricity grid, SE
NPC Ukrenergo, served the respective notice of
dispute upon the Russian Federation’ (Ukrenergo
arbitration). For ease of reference, all the cases
listed above will be referred together as the Crimean
arbitrations.

These proceedings include the claims of 50
Ukrainian companies and individuals. The aggregate
value of the Crimean arbitrations is believed to exceed
USD 10 billion.

I OVERVIEW OF CRIMEAN CASES —— REVIEW

Not surprisingly, their major distinctive
feature is that at the moment when they were
made, the investments in question were made
on the territory of Ukraine. All the claimants are
Ukrainian companies and nationals. Before 2014,
their respective investments could not be viewed as
foreign or cross-border investments. However, at
least as the claimants assert, once Russia asserted
jurisdiction over the Crimean peninsula, their
investments fell within the international investment
protection regime.

This article aims to briefly review the pending
arbitration proceedings and to provide a very high-
level overview of the key legal issues with which the
arbitral tribunals in the Crimean arbitrations have to
deal.

Overview of the
proceedings

General comments

So far, all the Crimean arbitrations have been
running under the Agreement between the Cabinet
of Ministers of Ukraine and the Government of the
Russian Federation on the Promotion and Reciprocal
Protection of Investments (the “BIT”). No investors
from third states have yet to file claims with respect to

Thitps://pca-cpa.org/en/cases/123,
https://pca-cpa.org/en/cases/ 130,
Shttps://pca-cpa.org/en/cases/121

411 co-claimants in Stabil arbitration are Stabil LLC, Rubenor LLC, Rustel LLC, Novel-Estate LLC, PII Kirovograd-Nafta
LLC, Crimea-Petrol LLC; Pirsan LLC, Trade-Trust LLC, Elefteria LLC, VKF Satek LLC and Stemv Group LLC. See also:

https://pca-cpa.org/en/cases/122/.

319 co-claimants in Everest arbitration are Everest Estate LLC, Edelveis-2000 PE, Fortuna CJSC, Ubk-Invest CJSC,
Niva-Tour LLC, IMME LLC, Planeta PE, Krim Development LLC, Aerobud PJSC, Privatoffice LLC, Dayris LLC, Diline
Ltd LLC, Broadcasting Company Zhisa LLC, Privatland LLC, Dan-Panorama LLC, Sanatorium Energetic LLC, AMC
Finansovyy Kapital LLC, AMC Financial Vector LLC and Mr. Alexander Valerievich Dubilet. See also: https://pca-cpa.org/

en/cases/133/.

°Five co-claimants in Lugzor arbitration are Limited Liability Company Lugzor, Limited Liability Company Libset, Limited
Liability Company Ukrinterinvest, Public Joint Stock Company DniproAzot, Limited Liability Company Aberon Ltd. See

also: https.//pca-cpa.org/en/cases/124/.
"http.//investmentpolicyhub.unctad.org/LSDS/Details/724.

8Seven co-claimants in Naftogaz arbitration are NJSC Naftogaz of Ukraine, PJSC State Joint Stock Company Chornomor-
naftogaz, PJISC Ukrtransgaz, Subsidiary Company Likvo, PJSC Ukrgasvydobuvannya, PJSC Ukrtransnafta, Subsidiary
Company Gaz Ukraiiny. See also: https.//pca-cpa.org/en/cases/151/.

Shittps://interfax.com.ua/news/economic/497738.html.
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their investments lost in Crimea since 2014.

Though the BIT envisages two arbitration
options for resolving investment disputes — the
Arbitration Institute of the Stockholm Chamber of
Commerce and UNCITRAL Arbitration Rules 1976,
all the claimants have chosen the UNCITRAL Rules.
Reportedly, all proceedings are administered by the
PCA. The legal seat of arbitration varies significantly
and includes The Hague (5 cases), Geneva (2 cases),
and Stockholm (1 case). In yet one more pending
case (the DTEK arbitration) the information on the
seat has not been published.

The Crimean proceedings can roughly be divided
into two large categories depending on the claimants’
identity. The first one encompasses the claims brought
by Mr. Igor Kolomoisky, a Ukrainian businessman
and former Governor of the Dnipropetrovsk Region,
who strongly opposed the Russian intervention
into Crimea and Donbas along with the companies
affiliated with him (the Belbek, Privatbank, Ukrnafta,
Stabil, Lugzor and Everest arbitrations). The second
one includes claims brought by Ukrainian state-
owned companies — the Oshchadbank, Naftogaz
and Ukrenergo arbitrations!’. The only arbitration
brought so far by a privately-owned company that
is not associated with Mr. Kolomoisky is the DTEK
case.

The Russian Federation has not participated
in any of the proceedings, reportedly confining
itself to a short objection to jurisdiction. In a
number of letters, it argued that “[the BIT] cannot
serve as the basis for composing an arbitral tribunal
to settle [the Claimants’ claims]” and that it “does
not recognize the jurisdiction of the international
arbitral tribunal ...”.

The Crimean arbitrations provided work to an
array of law firms. Hughes Hubbard & Reed LLP
(teams from Washington DC and Paris offices) have
been engaged in five cases — the Belbek, Privatbank,
Ukrnafta, Stabil and Everest arbitrations. Covington
& Burling LLP (teams from the New York,
Washington DC and London offices) are currently
dealing with three cases — the Naftogaz, DTEK and
Ukrenergo arbitrations. Fieldfisher LLP has received

one instruction in the Lugzor case, where it acts
alongside Professor Zachary Douglas QC and Mr.
Luis Gonzalez Garcia from Matrix Chambers, as well
as Mr. Richard Boulton QC from One Essex Court.
Finally, Oschadbank has engaged Quinn Emanuel
Urquhart Sullivan for their arbitration.

The industries covered by these proceedings also
vary. Five cases are related to the energy sector (the
Narftogaz, DTEK, Ukrenergo, Ukrnafta and Stabil
arbitrations), and two cases relate to investments in the
banking and financial services sector (the Privatbank
and Oschadbank arbitrations). Two more cases (the
Lugzor and Everest arbitrations) relate to investments
in real estate. Finally, the Belbek arbitration revolves
around the alleged expropriation of the rights to
operate a passenger terminal for commercial flights
at the Belbek International Airport.

Further below, we will briefly outline the
procedural history and current status of each of the
Crimean arbitrations.

PCA Case No. 2015-36 Everest
Estate LLC et al. v. the Russian
Federation

Though this arbitration was not the first to
commence, it turned out to be the first one where the
arbitral tribunal rendered an award on the merits.

The Claimants brought the proceedings on
19 June 2015. The arbitral tribunal consisted of
Professor W. Michael Reisman (appointed by the
Claimants), Professor Dr. Rolf Knieper (appointed
by the appointing authority Mr. Michael Hwang,
on behalf of the Respondent) and Dr. Andrés Rigo
Sureda (Presiding Arbitrator).

The tribunal bifurcated the proceedings between
the jurisdiction/admissibility phase and the merits
phase. The hearing on jurisdiction and admissibility
was held on 15 December 2016 in New York. In its
decision of 20 March 2017, the tribunal reportedly
upheld its jurisdiction to hear the Claimant’s claims.

The hearing on the merits was held on 5-6 October
2017. On 2 May 2018, the Tribunal issued its historic

"nterestingly, Ukrnafta, where Naftogaz is a majority shareholder, and Privatbank, which was nationalized at the end of

2016, may now fall within both categories.
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award on the merits, unanimously finding the Russian
Federation liable of a breach of the BIT and awarding
over USD 159 miIn as compensation to the Claimants.

It has not yet been reported whether the
Russian Federation has challenged this award in
the Dutch courts. However, such a development is
expected.

PCA Case No. 2015-07 Aeroport
Belbek LLC and Mr. Igor
Valerievich Kolomoisky v. the
Russian Federation and PCA Case
No. 2015-21 PJSC CB PrivatBank
and Finance Company Finilon LLC
v. the Russian Federation

The Claimants in the Belbek and Privatbank
arbitrations commenced the proceedings on 9 January
2015 and 1 April 2015 respectively. Reportedly, the
claims in the Belbek case amount to approximately
USD 15 miln. Privatbank is reportedly claiming
around USD 1 billion as compensation for the loss of
its banking business in Crimea.

Identical tribunals were constituted in both
proceedings comprising of Sir Daniel Bethlehem,
KCMG, QC (appointed by the Claimants), Dr. Vaclav
Mikulka (appointed by the appointing authority
on behalf of the Respondent) and Professor Pierre
Marie-Dupuy (Presiding Arbitrator). The cases were
considered concurrently and their procedural history
is similar.

It is notable that although these proceedings
were among the very first Crimean arbitrations
commenced, they are still quite far from the final
award on the merits. This is because the Tribunal
in these cases trifurcated the proceedings into (i)
certain issues of jurisdiction and admissibility (ii) the
remaining issues of jurisdiction and admissibility, as
well as liability, and (iii) quantum phases.

A concurrent hearing on jurisdiction and
admissibility in both cases was held on 12-14
July 2016 in Geneva. On 24 February 2017, the
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Tribunal issued its unanimous Interim Awards in
both cases, addressing certain issues of jurisdiction
and admissibility. It is believed that the respective
questions were resolved in the Claimants’ favour.

The hearing on the remaining questions of
jurisdiction and admissibility, as well as on the
questions of liability was held on 1-7 November
2017. The Tribunal has not yet issued its award on the
second phase of the proceedings.

PCA Case No. 2015-34 PJSC
Ukrnafta v. the Russian Federation
and PCA Case No. 2015-35 Stabil
LLC et al. v. the Russian Federation

The claimants in the Ukrnafta and Stabil
arbitrations commenced the proceedings on 3 June
2015, claiming that the Russian Federation had
breached its obligations under the BIT by interfering
with and ultimately expropriating their investments
in petrol stations located in Crimea. The amount of
claims has not been reported.

Identical tribunals were constituted in both
cases comprising of Mr. Daniel M. Price (appointed
by the claimants), Professor Brigitte Stern (appointed
by the appointing authority on behalf of the Russian
Federation) and Professor Gabrielle Kaufmann-
Kohler (Presiding Arbitrator). Taking into account
this, as well as the commonalities of facts and law,
the cases were considered concurrently and their
procedure was similar.

The Tribunal split both proceedings into
jurisdiction and merits phases. The hearing on
jurisdiction was held on 11 July 2016. On 26 June
2017, the Tribunal issued the Awards on Jurisdiction,
where it reportedly found that it had jurisdiction to
consider the claimants’ claims. The hearing on the
merits was held from 5-6 February 2018. No decision
on the merits has been issued to date.

It appears that the Russian Federation has
already challenged the Awards on Jurisdiction,
dated 26 June 2017, before the Swiss courts!l

Hhttps:

www.iareporter.com/articles/russia-set-aside-round-up-swiss-court-rules-that-russia-does-not-need-to-post-securi-

ty-for-costs-as-it-seeks-to-set-aside-crimea-bit-award-set-aside-applications-continue-in-first-and-second-wave-yu,
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On 7 December 2017, the Swiss Federal Tribunal
dismissed the investors’ security for cost application
and allowed the case to move forward!?. In the Swiss
setting aside proceedings, the investors have retained
Lalive. Schellenberg Wittmer represent the Russian
Federation. No further details of these proceedings
are available.

PCA Case No. 2015-29 Lugzor LLC
et al. v. the Russian Federation

The Claimants in the Lugzor case commenced
arbitral proceedings on 27 May 2015. The Arbitral
tribunal is comprised of Judge Bruno Simma
(appointed by the Claimants), Dr. Eduardo Zuleta
Jaramillo (appointed by the appointing authority,
Dr. Andrés Rigo Sureda, for the Respondent) and
Professor Donald M. McRae (Presiding Arbitrator).

Similartothe othercasesalreadydescribed above,
the tribunal ordered bifurcation of the proceedings
between a phase on jurisdiction and admissibility,
and a phase on responsibility and damages. The
hearing on jurisdiction and admissibility took place
from 16-17 July 2017 in London. The tribunal has
not issued an interim award on jurisdiction, however,
it informed the parties that it intended to render a
final award in due course, in which it would uphold
its jurisdiction over the dispute submitted to it in this
arbitration and would find that all of the claims made
by the Claimants were admissible. The hearing on the
merits was reportedly scheduled for 25-29 June 2018.

There is no information in the public domain
as to the quantum of the Claimant’s claims in these
proceedings.

PJSC Oschadbank v. the Russian
Federation

Oschadbank commenced arbitration on 18
January 2016, claiming around USD 680 mln as

compensation for the expropriation of its banking
business in Crimea. The claimant appointed Charles
N. Brower as arbitrator. Hugo Perezcano Diaz was
appointed by the appointing authority, on behalf
of the Russian Federation. The two co-arbitrators
selected David A.R. Williams QC as presiding
arbitrator.

Unlike the other cases previously reviewed, the
PCA doesnotissue regular press releases on the status
of these proceedings. Therefore, the information on
this case in the public domain is much more limited.

It is understood that the Oschadbank case
is the first one among the Crimean arbitrations in
which the tribunal did not split the proceedings
into jurisdiction and merits phases. The hearing
addressing all questions of jurisdiction, liability and
quantum was reportedly held in March 2017. No
developments in this case have been reported since
then.

PCA Case No. 2017-16 NJSC
Naftogaz of Ukraine et al. v. the
Russian Federation

The claimants in the Naftogaz arbitration
commenced the proceedings on 17 October 2016,
alleging expropriation of their oil and gas assets in
Crimea by the Russian Federation and the transfer of
these assets to a Russian state-owned company.

The tribunal is comprised of Dr. Charles
Poncet (appointed by the claimants), Professor Maja
Stanivukovi¢ (appointed by the appointing authority
on behalf of the Russian Federation) and Judge Ian
Binnie, C.C., Q.C. (Presiding Arbitrator).

The tribunal in this case did not bifurcate the
proceedings, and the hearing was held in May 2018.

In its press release published upon filing of
the notice of arbitration, Naftogaz preliminarily
estimated the group’s damages at USD 2.6 billion'?,
In later statements to the press, the amount of the
damages claimed increased to USD 8 billion'*.

Zhttps.//www.bger.ch/ext/eurospider/live/fr/php/aza/http/index.php ?highlight docid=aza%3A%2F%2Faza:

23-11-2017-4A_396-2017&lang=fr&zoom=<&type=show_document

Bhttps.//www.italaw.com/sites/default/files/case-documents/italaw 7648.pdf

“https://en.interfax.com.ua/news/economic/506210.html
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PJSC DTEK Krymenergo v. the
Russian Federation

Almost no information on this case is available
in the public domain. It is understood that DTEK
Krymenergo commenced arbitration in late 2017.
The amount of compensation sought is estimated at
USD 500 min.

SE NPC Ukrenergo v. the Russian
Federation

This case is at a very early stage, and the notice
of dispute was just filed in April 2018. In its press
statement, Ukrenergo argued that the value of the
property it lost in Crimea exceeds USD 1 billion.

Key legal issues

As mentioned above, the Russian Federation does
not participate in any of the Crimean arbitrations.
Its objections filed before the tribunals are basically
limited to a plain denial of the tribunals’ jurisdiction
and of the applicability of the BIT to the respective
investments. There is little doubt that it developed
much more detailed and sophisticated arguments in
the setting aside motions pending before the Swiss
courts. However, the respective pleadings are not yet
in the public domain. Neither are the jurisdictional
awards rendered in the Everest, Ukrnafta, Stabil,
Belbek, Privatbank and Lugzor arbitrations.
Therefore, we cannot but guess what questions the
tribunals considered, how they resolved them and
what reasoning they used.

In this guessing exercise, one of the most widely
discussed questions was the notion of the territory
referred to in the BIT. This question is important
from the political standpoint, since neither Ukraine,
nor the international community recognize the
legality of the Crimean annexation by the Russian
Federation from the perspective of international law.
However, the importance of this question for the
Crimean arbitrations, is probably exaggerated. This
is because no one denies the reality that Russia has
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actually asserted jurisdiction and exercises full control
over the territory of Crimea (without admitting the
legality of such control). Furthermore, and most
importantly, the ultimate position of both Ukraine
and Russia is that Russia’s international treaties,
including investment protection treaties, do apply
to the territory of Crimea (although their respective
reasonings are different). It is difficult to imagine that
the Russian Federation would argue that Crimea is
not its territory for any purposes, including for the
purpose of application of the BIT.

Rather, the position of the Russian Federation
seems to be that it assumed its obligations to protect
only those investments that were made after the
Russian Federation asserted jurisdiction over Crimea.
To decide whether this is so, one needs to refer to the
definition of an investment set forth in Article 1(1)
of the BIT. It defines an investment as “all kinds of
property and intellectual values which an investor
from one Contracting Party invests on the territory
of the other Contracting Party in accordance with its
legislation... [Bce BUABI UMYIIIECTBEHHBIX U WHTEN-
JIEKTYaJIbHBIX LIEHHOCTE#, KOTOPbIC BKJIAIbIBAIOTCS
MHBeCTOpoM ofiHOi1 JloroBapuBatoiieiicss CTOpOHbI
Ha TeppuTopuM Apyroii orosapusatoieiics Cto-
POHBI B COOTBETCTBUHU C €€ 3aKOHOIATEJIbCTBOM ...|”

In my view, the first important question that
needs to be resolved by the tribunals in the Crimean
arbitrations and by the courts considering the setting
aside motions is whether the definition in article 1(1)
has any temporal dimension, and particularly whether
it imposes — explicitly or implicitly — any requirements
regarding the moment when the investment is made
(i.e. that it must be initially made on the territory of
the other contracting state), or to the contrary, that it
simply requires that the respective investment exists on
the territory of the contracting state.

The second important question is the particular
moment, from which Russia assumed obligations
under the BIT with respect to the Ukrainian
investments in Crimea. This is important, since
Russian troops already landed in Crimea in February
2014. The formalities under the Russian law necessary
for annexing the Crimean peninsula to the Russian
Federation were completed on 22 March 2014. The
tribunals and courts would need to determine if the
investments were protected under the BIT during the
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“interregnum” period and accordingly, whether the
state can be held liable for the actions affecting the
investments during this period.

The third crucial question that the Tribunals and
courts would need to decide is whether the respective
investments were made in accordance with the
legislation of the Russian Federation.

Given that six arbitral tribunals have already
confirmed their jurisdiction in the Crimean
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arbitrations, they have apparently answered the
above questions in a manner that is favourable to
investors. These decisions will now be tested by the
state courts at the seat of arbitration. We hope that
more information on the parties’ positions and the
tribunals’ findings will soon appear in the public
domain. The author’s more detailed views on them
will follow in separate publications.
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BELARUSIAN

ARBITRATION

UPDATE

Long time no news about
Belarusian arbitration?

Areview by Alexandre Khrapoutski
(SBH Partners, Partner, Minsk)

is designed to fill this gap.

The Presidium of IAC
bans the consolidation of cases

n 20 of July 2018 the Presidium of International Arbitration Court
(Presidium of TAC) at the Belarusian Chamber of Commerce and
Industry (BelCCI) issued the Ruling Ne4 “On clarification of certain
provisions of the Rules of the International Arbitration Court at the

BelCCI”.

Particularly, clarifications were issued with regard to Art. 21(4) of the IAC
Rules provides that the statement of claim shall include claims, arising from
the same contract. In case of raising claims, arising from different contracts,
each of these claims shall be drawn as independent statement of claims, and
arbitration fee shall be paid for each of these claims.

Since that Article does not expressly prohibit case consolidation, it could
be assumed, that it is possible to consolidate the cases by Parties’ consent. At the
same time, as it turned out, the position of the Presidium of IAC is different, and
specifically:

* a statement of claim shall not include claims, arising from different
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contracts, and each of these claims, arising
from different contracts, shall be drawn as
independent statement of claims and an
independent arbitral proceedings shall be
initiated;
» Arbitral Tribunal is not entitled to consolidate
such independent arbitral proceedings.
In view of the Presidium of TAC, the issue of
consolidation cannot be resolved by the Arbitral
Tribunal.

New grounds — new claim

Article 30 of the IAC Rules establishes that upon a
written application any party has a right to change or
amend the claim or defence to the claim during the
arbitral proceedings.

The Presidium of TAC clarified that such
application shall be denied in case it includes both
amendment of claim with a new subject and a new
grounds.

In such circumstances, the Party has the right to
apply with a new claim based on a new subject and
new grounds.

Acceptance of a new statement of claim by the
IAC does not entail the termination of proceedings in
relation to which the application on amendment of
claim was made

Is there an award? Give the
record!

Another clarification was issued with regard to Art. 36
of the IAC Rules, according to which “...The parties
have a right to receive a duly certified copy of the record
of the hearing...”. The Presidium of IAC clarified
that the duly certified copy of the record is provided
to the parties and other participants of hearings
simultaneously with an award upon their request.

No discount applies

Previously it was provided that the arbitration fee
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would be paid in the amount of 50 % of the arbitration
fee's amount payable (but not less than the minimum
amount specified in), in case of a repeated appeal
to the IAC for the reconsideration of the dispute
between the same parties on the same subject and on
the same grounds due to:

* the refusal of the recognition and
enforcement of the IAC award in a foreign
country;

* the refusal to issue the enforcement

document on the territory of the Republic
of Belarus, including annulment of such
award.
The abovementioned provision is no longer
valid.
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ASTANA — THE NEW WORLD

ARBITRATION CENTRE?

By Dmitry Artyukhov

ver last decades, Republic of Kazakhstan

has made efforts to establish domestic

and international arbitration institutions

appealing to national and foreign business.
Some of these have paid off. Special economic courts
have been set up for entrepreneurs. UNCITRAL
model law on international arbitration has been
adopted, albeit with certain amendments. Two
specialized Investment dispute panels work as parts
of Kazakhstan captial’s Astana City Court and at the
Supreme Court of the country. Generally, courts are
foreign-business and investor friendly, — one could
pick this from the introduction on Kazakhstan’s
court system presented by Baker McKenzie advisor in
Astana Alexander Korobeinikov. However, litigation
at local courts is totally risk-free. Local courts are
still prone to influence by government and parties.
Kazakh arbitrators are bound to apply national law
if state-owned companies are involved. The scope of
investment panel’s jurisdiction still remains gray, so
Korobeinikov.

Taking these issues into account, demanding
parties preferred LCIA or Singapore’s SIAC to
litigate. A new option to satisfy the demand for
English law dispute resolution has been presented

Businesses and investors of Kazakhstan preferred to litigate in London and Singapore. Will
the efforts of current Kazakh establishment persuade them to keep court fees at home?
Members and guests of Russian Arbitration Association discussed the prospects and
drawbacks of the emerging eurasian arbitration centre at a round table held 14th of June
in Moscow premises of Baker McKenzie.

at the round table — the Astana International
Financial Centre (AIFC) Court. The court builds
up on existing experience of international financial
courts in Dubai and Qatar, and offers arbitration
by high-profile common law judges and barristers.
The panel of 22 arbitrators also features members of
Russian Arbitration Association, as Russian is still a
major language in Kazakhstan. The court promises
“streamlined fast-track procedures”, liberal rights of
audience and court fees (flat fee of 1000 US dollars
for raising a claim + 150 USD per work hour) plus
speedy dispute settlement within 6—9 months.
The court has been established thanks to will of
President of Kazakhstan Mr. Narsultan Nazarbayev,
who wanted to create a credible domestic option
for investors to diversify the economy. State support
secures enforcement of AIFC rulings if the disputed
assets are located in Kazakhstan.

Vladimir Khvalei, partner at Baker McKenzie
Russia and arbitrator of the AIFC Court, noted that
a few years ago the Kazakh international arbitration
project was an elusive vision: «I didn’t believe it will
work». Now it looks like with the variety of forums
in Astana business investors my save some significant
international travel costs.
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Photo by Elvira Yausheva, AIFC Court

City Astana, the capital of the Republic of Kazakhstan

Founded in 1830 year

Area 797,33 km?

Population 1 035 537 people

The highest Residential complex “Emerald Quarter”

point 210 m 53 floors
“Khan Shatyr”
Shopping and entertainment center, built in 2010. The unusual construc-

Sight tion of the building resembles a huge tent, stretched among the endless

g Kazakh steppes. Inside there are shops, restaurants, offices, a family enter-

tainment park, a water park and a real beach resort with sea sand, specially
imported from the Maldives.
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INTERNATIONAL Hotel Baltschug Kempinski
CONFERENCE Balchug st., 1, Moscow

X ANNUAL 16 November 2018

Mergers and Acquisitions
in Russia and CIS

Topics include:
- Review of M&A market in Russia and CIS - trends and developments;

«Russian and CIS M&A Hot Topics;

- Current M&A challenges facing General Counsels of major Russian companies;
- Tax structuring issues in JV and M&A deals - new trends and developments;
«M&A Disputes in Arbitration and Litigation.

Who should attend?
Lawyers in private practice, in-house counsel, investment bankers, accountants
and specialists from mergers and acquisitions business.

Co-Chairs of the Conference:
Christian Herbst, Partner, Schonherr Rechtsanwalte, Austria.

Vassily Rudomino, Senior Partner, ALRUD Law Firm, Russia; IBA Council Member,
Federal Chamber of Lawyers of the Russian Federation

Details of the event can be found on the official website: http://www.iba-ma.ru/en/index.php
To register, please follow the link: http://www.iba-ma.ru/en/registration/

For more information regarding participation and registration, please send an e-mail to
Alexandra.brichkovskaya@arbitrations.ru

September 2018, N21 37



REVIEW —— BAKER MCKENZIE ON KAZAKHSTANI LAW I

Baker

Practice Group.

Legislation

n April 2016, as a result of the reform of the
judicial system, the Law On Arbitration (the “New
Arbitration Law”) was adopted. This law is based
on the UNCITRAL Model Law. It governs both
international and domestic arbitration proceedings.
In addition to unifying procedural rules for
international and domestic arbitration proceedings,
the New Arbitration Law implemented the following
changes to the previous rules:

« State-owned companies may only execute
arbitration agreements with Kazakhstani
companies after obtaining consent from the
superior state authority.

* An arbitration agreement must set out the
name of the arbitration institution to be
used. Due to this provision, it is not entirely
clear whether arbitration agreements that
refer to ad hoc arbitration rules will be valid
or not.

* A party has the right to terminate an
arbitration agreement unilaterally before the
origin of the dispute.

* A new association of arbitration institutions

McKenzie.

KAZAKHSTAN:
LEGISLATION AND RULES

Alexander Korobeinikov

Alexander Korobeinikov is a counsel in Baker McKenzie’s Almaty
office and a member of Baker McKenzie's International Arbitration

— should be established. This Chamber is
responsible for maintaining a Register of
Arbitrators and represents local arbitration
institutions to local state authorities and
foreign organizations.

When reviewing disputes with state-owned
companies, arbitrators are required to apply
Kazakhstani law only, unless otherwise
provided for in the international treaties of
the Republic of Kazakhstan.

Parties have the right to seek the
reconsideration of arbitral awards based on
so-called “newly opened circumstances”
(ie, facts that are material to the case, but
were not previously known to an applicant).
This provision has been copied from the
Civil Procedure Code, and it is not entirely
clear how it will be applied by arbitrators.

In addition to the currently existing grounds
for challenging an arbitral award, the
New Arbitration Law will allow parties to
challenge the award if there is a judgment or
an award that has a res judicata effect on the
subject matter of the challenged award.

Generally, while the unification of procedural

and arbitrators the Arbitration Chamber rules for international and domestic arbitration
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proceedings is a positive change, other provisions
of the proposed New Arbitration Law will make the
regulation of arbitration proceedings in Kazakhstan
more restrictive. Additionally, it is not entirely
clear how these new provisions will interrelate with
the provisions of international treaties ratified by
Kazakhstan.

As a result of the pressure of local scholars and
practitioners, in February 2017, the relevant provision
of the New Arbitration Law allowing the unilateral
termination of the arbitration clause was canceled.

At the same time, there are a number of cases
where parties made attempts to terminate arbitration
agreements based on the above provision and
Kazakhstani court practice on its application is very
controversial.

In addition, under the new version of the Civil
Procedural Code of the Republic of Kazakhstan,
adopted in October 2015 and in force since 1 January
2016, the procedure for enforcing domestic arbitration
awards has become more complicated.

In particular, in addition to the grounds for
refusing to enforce an arbitral award listed in Article V
of the New York Convention, the enforcement of an
award may now be rejected if: (i) there is a judgment or
an arbitral award issued on the same dispute between
the same parties and based on the same grounds (ie,
ajudgment or award that has a res judicata effect); or
(ii) an award is issued as a result of a crime confirmed
by a criminal court sentence.

While it is not entirely clear, due to the fact that
Kazakhstan is a member of the New York Convention
and the Geneva Convention, it is our understanding
that these new grounds will be applied only to
domestic arbitral awards'. However, this issue will
need to be clarified by local court practice.

Kazakhstan is a party to a number of bilateral
and multilateral agreements that grant investors
the right to arbitrate disputes over their investments
in Kazakhstan. These treaties include the ICSID
Convention, the Treaty On Partnership and Co-
operation Agreement Between the European Union
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and the Republic of Kazakhstan dated 23 January
1995, and the ECT dated 17 December 1994.

Institutions, rules and
infrastructure

At present, there are around 20 arbitration institutions
in Kazakhstan. The most famous of these are the
Kazakhstani International Arbitrage (KIA), the
International Arbitration Court TUS (IUS) and the
Center of Arbitration of the National Chamber of
Entrepreneurs of the Republic of Kazakhstan (CA of
NCE).

The CA of NCE (Atameken)
http://aca.kz

The CA of NCE was established in 2014 as
a result of the reorganization of the International
and Domestic Arbitration Courts at the Chamber
of Commerce and Industry of the Republic of
Kazakhstan. This reorganization took place as a
result of amendments to Kazakhstani law relating
to the liquidation of the Chamber of Commerce
and Industry and the establishment of the National
Chamber of Entrepreneurs (NCE). While the CA
of NCE signed assignment agreements with the
International and Domestic Arbitration Courts at the
Chamber of Commerce and Industry of the Republic
of Kazakhstan, technically, it is not a successor of
these arbitration institutions. However, due to the
fact that for most local companies, membership of
the NCE is mandatory, and given that the CA of NCE
has opened branches in all Kazakhstani regions, this
institution will be the biggest in Kazakhstan.

The CA of NCE handles all types of commercial
disputes between local and foreign companies, except
disputes that are non-arbitrable under Kazakh law
(such as disputes relating to the registration of rights

ISome local scholars and practitioners argue that Kazakhstan did not properly ratify the international treaties above (ie, by the
law adopted by the Kazakhstani parliament) and, therefore, these treaties cannot prevail over national laws. However, there
are a number of court decisions that confirm that provisions of the New York Convention and Geneva Convention will overrule

national laws in a case of conflict.
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over immovable property and challenges to
decisions of state authorities).

The CA of NCE has been designated by the
Kazakhstani government to exercise the functions
referred to in Article I'V of the Geneva Convention.

The IUS

http://www.iusea.com/

The TUS was the first arbitration institution
in Kazakhstan, established in 1993 shortly after
the declaration of independence of the Republic of
Kazakhstan. This institution was established by the
famous local scholar Professor Petr Greshnikov. In
2002, the ITUS opened a branch in St. Petersburg. This
branch was established, among other reasons, for the
purpose of avoiding the application of Kazakhstani
law, which was unfavorable toward arbitration
proceedings.

The TUS also handles all types of commercial
disputes between local and foreign companies, except
disputes that are non-arbitrable under Kazakh law.

Under the Rules of Arbitration of the IUS, in
exceptional cases, the Council of the IUS may dismiss
an award issued under the Rules of Arbitration of the
1US.

The KIA

http://www.arbitrage.kz/

The KIA was the first arbitration institution
established after the adoption of the International
Arbitration Law. This institution was established
by the famous local scholar Professor Maidan
Suleimenov.

Similar to the other two institutions, the KIA
handles all types of commercial disputes between
local and foreign companies.

Astana Financial Center
http://aifc-iac.kz/ru

In addition to the above arbitration institutions,
a new international arbitration institution was
launched on 1 January 2017.

40 Arbitration.ru

In an effort to attract further investment to
Kazakhstan, on 19 May 2015, President Nursultan
Nazarbayev issued the Financial Center Decree,
which significantly affects the Republic’s financial
and judicial systems. Pursuant to the Financial
Center Decree, the Astana Financial Center, a new
international financial center, will be created in
Astana with the goal of becoming one of the top 10
financial centers in Asia, as well as one of the top 30
financial centers in the world, by 2020.

In line with the Financial Center Decree, in
December 2015, the Constitutional Law on the
Astana Financial Center (“Astana Financial Center
Law”) was adopted to ensure the establishment and
operation of the Astana Financial Center.

A key part of the Astana Financial Center will be
the creation of a financial court, the Astana Financial
Center Court. It will engage foreign judges to resolve
investment and other disputes between members of
the Astana Financial Center, or other parties if they
agree to settle their disputes in this financial court. It
appears that the new court may hear disputes under
agreements governed by English law and that English
will be the language used for proceedings of the new
court.

Similar to the Dubai Financial Center, under
the Astana Financial Center Law, the Council
of the Astana Financial Center will establish the
International Arbitration Center, which will be a new
arbitration institution. While it is not entirely clear, it
seems that the Astana Financial Center Court will be
responsible for the enforcement of awards issued by
the International Arbitration Center.
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THE PRAGUE RULES —
AN ALTERNATIVE WAY
OF CONDUCTING
INTERNATIONAL
ARBITRATION?

S

A.Panov
Senior Associate, Norton
Rose Fulbright, Moscow; co-

chair of the Working Group
on the Prague Rules

A.Khrapoutski

Partner, SBH, Minsk;
co-chair of the Working
Group on the Prague Rules

It became a common place in arbitration world that clients are not
happy about the way arbitration procedure evolved over the past
few decades. From a flexible and commercially-oriented process
it turned into the lawyers-driven and overly judicialized one, with
many written and unwritten rules of the game. Arbitration suffers
from lawyers always trying to play safe and use any opportunity (no
matter how unrealistic) to improve their clients’ case.

rbitration equally suffers form arbitrators sometimes being

overly cautious to allow parties as full an opportunity to

present their cases as requested by the lawyers (so called

due process paranoia) and prone to replicating their usual
procedural orders no. 1 instead of trying to proactively manage the
cases from the beginning.

Naturally this shift brought about the increase of costs and dura-
tion of the proceedings. And not surprisingly the clients are less and
less satisfied with how the mainstream international arbitration looks
like at the moment. However, the arbitration community, while being
perfectly aware of the level of users’ dissatisfaction, does not seem to
be doing enough to keep its Golden Goose alive.

At the same time, in reality, there is no such thing as univer-
sally accepted arbitration process. In fact, international arbitration
in England would in many instances look very different from inter-
national arbitration in Frankfurt, which in turn would differ a lot
from international arbitration in New York, Tokyo or Moscow. The
influence of local procedural traditions on the lawyers and arbitra-
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tors appears to be somewhat stronger than one would
expect. At the same time the reception of “best prac-
tices” represented by various soft law rules differs in
different parts of the world.

Finally, the arbitration cases themselves differ
from one to another. There are cases which warrant
extensive use of document production or witness
testimonies with lengthy hearings. Not surprisingly,
many larger cases tend to fall into this category. But
there are (probably even more) cases which may be
decided on the basis of documents only (without a
hearing), without resorting to witness testimonies or
any document production requests. Those cases usu-
ally tend to be smaller, but can also have significant
amounts in dispute. The difference being that such
cases do not require some of the “mainstream” ar-
bitration procedures for their proper resolution. And
while the “mainstream” international arbitration
may rely on the IBA Rules on the Taking of Evidence
in International Arbitration (IBA Rules), parties and
tribunals facing with second category of cases would
not have any procedural guidance or rules to help
them structure and manage their particular case.

The Prague Rules

The idea to develop the Prague Rules was born out
of the desire to fill the gaps and address the needs of
arbitration users identified above. In particular, the
intention was to provide alternative ways to structure
and manage the proceedings for cases, where applica-
ble of the IBA Rules would be inappropriate for some
reasons. In addition to that, the Prague Rules intend
to spell out the tribunal powers to manage arbitral
proceedings efficiently and to impose on the tribunal
an obligation manage the proceedings proactively as
early as possible. If the parties agreed to empower the
tribunal in a manner provided in the Prague Rules,
the tribunal should hopefully be less prone to due
process paranoia.

To develop the Prague Rules, a Working Group
was created composed of prominent arbitration prac-
titioners from across the globe (though predomi-
nantly with civil law background)®. The Working
Group conducted a survey on procedural practices
in 30 countries (including Continental Europe, Lat-
in America and Asia), the results of which have been
published on the Prague Rules website www.praguer-
ules.com

Following the completion of the survey, the
Working Group formed the Drafting Committee
which prepared the draft Prague Rules.* It is impor-
tant to note that the Prague Rules is still a work in
progress and the Working Group continues to receive
criticism and suggestions form the members of the ar-
bitration community.® This article discusses the pro-
visions as they stand in the latest draft Prague Rules
(the “Draft”), but it is expected that the wording may
somewhat change.

The Draft will also be discussed at various con-
ferences and events® and will be approved in its final
form in Prague on 14 December 2018 (hence, the
“Prague Rules”).

While the initial plan was to address more or
less the same topics as already addressed by the IBA
Rules (albeit differently), the Draft in fact goes be-
yond purely evidentiary matters and addresses cer-
tain other aspects of case management, including the
conduct of case management conference, asserting
the contents of applicable law, facilitating settlement
between the parties and apportioning the costs of ar-
bitration.

Application
of the Prague Rules

Arbitration is based on the parties’ consent. Accord-
ingly, it is expected that the Prague Rules apply if the
parties to arbitration agreed to their application. Im-

3Special thanks to Karyna Loban, Hanna Shalbanova and Elina Akhmetzianova for their assistance from the beginning of

this project

“The latest version of the draft can be found at: www.praguerules.com

SThe comments and suggestions should be sent to: info@praguerules.com

°The schedule of event is available at: www.praguerules.com
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portantly, the parties may decide to apply the rules in
their entirety or only certain provisions of the rules.
They may be applied as the binding rules of the pro-
cedure or guidelines (cf. Article 1 of the Draft).

This flexibility is similar to what the IBA Rules
offer and allows the parties to adapt the proceedings
to the needs of their particular case. In fact, one of the
intended functions of the Prague Rules is to remind
the parties that there are different ways to structure
their arbitration and that there is no golden standard
of one-size-fits-all kind of approach.

Proactive role of the tribunal

Proactive role of the tribunal in structuring the pro-
ceedings to the need of a particular case as well as in
fact-finding is at the core of the Prague Rules.

Thus, the tribunal is encouraged to conduct
case management conference soon after receipt of
the case file. While this may be a requirement and
common practice in Western arbitrations, this is not
necessarily the case, for example in Eastern Europe.
Therefore, the Draft aims at filling this gap (Article
2.1 of the Draft). At the case management conference
the tribunal is encouraged to take steps to clarify the
case before it, and specifically:

* the relief sought by the parties;

* the disputed and undisputed facts, as well as

* legal grounds for the parties’ respective posi-
tions (Article 2.2 of the Draft).

The tribunal also may inform the parties of is

views as to:

* the evidence the tribunal might want to see
with respect to the disputed facts;

* actions which may need to be taken to as-
certain the factual and legal grounds for the
claim or defence; and

« allocation of the burden of proof as between
the parties.

Notably, these issues are not dealt with by the
IBA Rules because the underlying principle there is
that the parties should drive the proceedings, as they
know more about their respective case. While it is cer-
tainly true that the parties are usually better informed
about their cases than any tribunal can possibly be,
it is also true that some parties (or their counsel) are
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driven by their respective interests in the proceedings
which often go beyond effective and cost-efficient
resolution of the dispute in question. The tribunal, on
the contrary, is intended to be neutral and impartial
and thus may be in better position to structure the
proceedings fairly and effectively. Of course, to do
that the tribunal needs to familiarize itself with the
case, in particular the factual and legal grounds for
reliefs sought by the parties. And the Prague Rules
empower and in fact encourage the tribunal to do so.

Jura Novit Curia

An active role of the tribunal also can be found in de-
termining the rules of law applicable to the dispute (so
called principle of jura novit curia).

While the Draft takes a traditional approach that
each Party has to prove a legal position on which it re-
lies, at the same time, the arbitral tribunal can apply
legal provisions not pleaded by the parties if it finds
them relevant. However, this could be done only after
consultation with the parties. In such cases, the arbitral
tribunal shall seek the Parties’ views on the legal provi-
sions it intends to apply (Article 7.2 of the Draft).

While this rule may be considered anathema in
many common law jurisdictions (as it arguably goes
against the basics of the adversarial system), even
more strict approach applies in other countries. For
example, in Switzerland the tribunal can apply rele-
vant legal provisions even without consultations with
the parties. The only limit for a Swiss-seated tribunal
is that the provision applied should not be so surpris-
ing that it could not have been envisaged by the par-
ties (i.e. the bar is high).

The Prague Rules adopt somewhat more bal-
anced approach which ensures both proper applica-
tions of the law by the tribunal and the parties’ rights
to be heard on the points of law and to correct the
potential tribunal’s mistakes.

Evidentiary matters

The tribunal is also encouraged to play more active
role in fact finding. Importantly, the tribunal’s active
role should not substitute the parties’ efforts in es-
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tablishing the relevant facts. The Draft makes it clear
that the parties still bear the burden of proof.

‘While the Prague Rules do not exclude document
production altogether, they encourage parties and the
tribunal to avoid unnecessarily broad production exer-
cises, including any form of e-discovery, i.e. production
of large volumes of electronically stored information.

While Article 3.3 of the IBA Rules allows the
parties to request production of specific category of
documents, the Prague Rules require that the re-
questing party must identify a specific document (or
documents). The requesting party will also need to
show the relevance to the subject-matter of the dis-
pute, materiality, impossibility to obtain the request-
ed documents on its own.

Procedurally, while under the IBA Rules the re-
quest for production of documents must be addressed
to the other party (with the tribunal resolving the re-
maining disagreements), under the Prague Rules the
request has to be addressed directly to the tribunal.
This ensures that the tribunal is in position to control
the process of production of evidence at all times to
manage it properly and avoid disclosure of the docu-
ments which the tribunal finds irrelevant for the pur-
poses of the dispute.

One of the most common grounds for object-
ing to production of the requested documents under
the IBA Rules is based on the confidentiality of the
requested documents. The Prague Rules seek to ad-
dress this concern by imposing a duty of confidenti-
ality with respect to the documents produced in the
course of arbitration (Article 4.8 of the Draft).

Another area where the tribunal has greater con-
trol over the evidentiary matters is the use of fact wit-
nesses. Under the IBA Rules the parties are generally
free to produce any witnesses they wish. Not infre-
quently, this would result in one of the parties trying
to drive the costs up or delay the proceedings by pro-
ducing witnesses which would testify on the matters
of limited or no relevance. Under the Prague Rules
the tribunal should have greater control over pres-
entation of the witnesses.

According to Article 5.1 of the Draft, the par-
ties need to inform the tribunal of their wish to call
specific witnesses and on the matters with respect
to which the witness will testify. The Draft still con-
tains two options as to what happens following such
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an application.

*  (Variant A) The Arbitral Tribunal, after re-
ceiving comments from the other Party, will
take decision on witnesses to be called for
examination during the hearing.

* (Variant B) The Arbitral Tribunal, after re-
ceiving comments from the other Party, may
express its preliminary view whether an oral
testimony of a particular witness proposed
by the Parties can assist the Tribunal in re-
solving the issues in dispute. This would not,
by itself, prevent the Party from calling for
the hearing the factual witness(es) proposed
by it.

Variant B is a softer version where the tribunal
allows the witness to be called to the hearing even
when arbitrators do not see that this particular wit-
ness will be helpful. The Working Group is still to de-
cide which option to keep in the final version of the
Prague Rules.

Under the IBA Rules (Article 4.4) it is presumed
that the written witness statements will be used in lieu
of direct testimony at the hearing. And indeed this
became a somewhat standard procedure for witness
testimony in international arbitration. The downside
of it is that the written witness statements will almost
inevitably be prepared by the lawyers and will not
necessarily account for the true and accurate picture
the witness has in his or her mind.

Under the Prague Rules (Article 5.4 of the
Draft) the presumption is that no witness statements
are produced, but the witness will give direct testimo-
ny at the hearing. Prior to the hearing the party call-
ing the witness will need to identify the matters on
which the witness will testify. The Prague Rules say
nothing about the procedure for examining the wit-
ness, and in particular on who should be conducting
direct examination.

At the same time, the tribunal may allow the wit-
ness to produce a written witness statement. In this
case, this will be up to the tribunal whether the witness
should eventually be called to the hearing (Article 5.4
of the Draft). This allows the tribunal to control the
relevance of the witness testimony at the hearing.

These provisions are not intended to be con-
sidered a general rule and an exception. Rather, the
purpose is to encourage free and open discussion be-



tween the parties and the tribunal as to the witnesses
to testify, the subject-matter of their testimony and
form in which the testimony is given. It is expected
that having such discussion in the first place would
allow the parties and the tribunal to structure the evi-
dence taking procedure more efficiently.

The Prague Rules are also somewhat silent as to
whether the cross-examination of the witnesses will
be allowed during the hearing. It leaves the tribunal to
decide on the procedure and to control it (Article 5.6
ofthe Draft). At the same time, unlike the IBA Rules,
the Prague Rules do not provide for an unconditional
right of a party to cross-examine the opposing party’s
witnesses.

As for the experts, the Prague Rules do not con-
tain any restriction on the party-appointed experts.
Instead, it deals with the tribunal’s powers to appoint
its own expert, while recognizing that each party
may appoint its experts too (Article 6.5 of the Draft).
However, the procedure for engaging a tribunal-ap-
pointed expert is more detailed.

Importantly, the tribunal may appoint an expert
on its own motion. In this case:

* The expert’s terms of reference will be pre-
pared by the arbitral tribunal in consultation
with the parties.

e The tribunal-appointed expert will have the
right to request any relevant information di-
rectly from the parties or through the arbitral
tribunal.

* The parties will need to provide the advance
on costs (in equal parts) to cover the tribu-
nal-appointed expert’s fees.

It is expected that having a tribunal-appointed
experts in appropriate cases will help the tribunal to
narrow the gap between conflicting opinions of the
party-appointed experts. In certain cases, where the
parties may not wish to appoint their own experts,
the tribunal-appointed expert may also help keeping
costs of the proceedings down.

Settlement facilitation

While this goes beyond evidentiary matters, under
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the Prague Rules the arbitral tribunal shall also be
required to actively assist the parties in reaching the
settlement. It shall not be improper for the arbitral
tribunal to express its early views with respect to the
parties’ respective cases for the purposes of assist-
ing the early settlement, provided that both parties
agreed to this (Article 9.2 of the Draft). Expressing
provisional views if properly applied may encourage
settlement after the commencement of the proceed-
ings. This technique is widely used in Germany, Swit-
zerland and Middle East Countries, whereas many
other jurisdictions may consider this absolutely inap-
propriate.

The Prague Rules also allow the member of the
tribunal to act as a mediator in the course of arbitra-
tion provided that both parties agreed to it in writing
(Article 9.3 of the Draft). This technique is rather un-
common in Europe, while it is relatively popular in
Asia. Obviously, if mediation is successful, the parties’
settlement may be recorded in the award on agreed
terms. However, if the settlement is not successful,
the parties need to decide for themselves whether
they consider it appropriate for the arbitrator contin-
ue with the case. The reason for this is, of course, that
mediators are entrusted by the parties with confiden-
tial information which may also influence their views
as to the merits of the case. Accordingly, for the arbi-
trator to continue his (her) mandate the parties will
need to agree to it in writing following the failure of
mediation. By then, each party will be well aware of
confidential information the arbitrator has received
from it and will be in position to make an informed
decision as to the suitability of such an arbitrator to
future proceedings.

Conclusion

While the Prague Rules are still in the draft
form, the main ideas will likely remain the same. At
the same time, the discussion as to whether they are
needed at all and whether the provisions included in
the Draft are appropriate for arbitration is very much
underway.’

It is certainly will be seen to what extent the

"All of the publications discussing the Prague Rules both favorably and critically are available at: www.praguerules.com
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Prague Rules become popular among the users extensive document production or use of witness
alike. It is hoped that the parties will rely on them statements. In any event the Prague Rules to provide
in appropriate cases where application of IBA Rules analternative view on how an international arbitration
would not be appropriate and efficient, including can be organized and run by the tribunals and the
the cases where the parties do not expect to rely on parties and this in itself should be a welcome change.

RUSSIAN
I B
Official Launch of Prague Rules on
Taking of Evidence in cooperation

| _with Global Arhitration Review
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TECHNICAL EXPERT
WITNESS INVOLVEMENT
IN CIS AND CEE OIL
AND GAS ARBITRATIONS

David Aron
Managing Director, Petroleum
Development Consultants, UK

Introduction

t is hardly surprising that there are a significant number of

arbitrations for oil-related matters, particularly in CIS countries.

This stems from the fact that the Russian Federation, Kazakhstan

and Azerbaijan have large volumes of proven oil reserves. Typically,
technical experts are involved in assessing the reserves and resources
for oil and gas exploration in the context of arbitration investment
disputes.

In the case of gas reserves, the CIS countries are even more
important, as in oil volumes. The Russian Federation has the largest
gas reserves in the world and those for Turkmenistan as also sizeable.
The largest source of disputes for gas involves gas pricing and the
experts for this are usually economists rather than technical experts.
However, technical experts are involved in gas disputes typically
looking at gas supply and demand or gas/liquefied natural gas plant
construction disputes.
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The only CEE country that has material proven
reserves of oil and gas is Romania.

Stockholm Chamber of
Commerce

The use of the Stockholm Chamber of Commerce
to carry out UNCITRAL arbitrations between
the Soviet Union and US companies was agreed
in a 1977 agreement between the USSR Chamber
of Commerce and Industry and the American
Arbitration Association. This has been proven to be
a popular option and many of the oil and gas licences
awarded by CIS countries included the provision of
arbitration at the Stockholm Chamber of Commerce.

In fact, the Stockholm Chamber of Commerce
continues to play an important role in international
arbitration. The Arbitration Institute of the Chamber
of Commerce publishes figures on the nationality
of the parties in its cases. Although the Arbitration
Institute has a large number of cases involving
domestic Swedish parties (137) the next largest

number is from Russia (29).

One of the earliest cases that involved oil and
gas was the arbitration between the Republic of
Kazakhstan and Bidermann International, which
took place at the Arbitration Institute in 1999. The
claim was for the potential loss of profits from the
Kenbai field which was on a licence that had been
revoked by the Republic of Kazakhstan. Petroleum
Development Consultants (PDC) acted as an
expert witness for the Republic of Kazakhstan and
demonstrated that the field was sub-economic based
on the oil price assumptions used by the expert
employed by Bidermann International.

The arbitration was confidential, but a summary
of the results is provided' by UNCTAD (United
Nations Conference on Trade and Development).
Thisindicated that the complaint against the Republic
was upheld but that the award was US$8.9 million,
which represented the investor’s expenditure, but did
not allow for any loss of profits.

The Arbitration Institute continues to play
an important role in the CIS oil and gas industry.
An award by the Arbitration Institute on February
28, 2018, was made to Naftogaz of Ukraine against

Thittp://investmentpolicyhub.unctad.org/ISDS/Details/9
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Gazprom of Russia in connection with the gas transit
contract through Ukraine. The Svea Court of Appeal
in Sweden made an order’> on June 13, 2018, to
suspend the implementation of the award.

The international workload of the Arbitration
Institute typically involves 90-100 cases in the period
2009-2017.

Examples of Technical
Expert Involvement

Many tribunal cases are confidential, but four have
been selected as the award is publicly available. The
award also gives details of the technical expert work
in the tribunal. The cases that I have considered are:
* Mohammad Ammar Al-Bahloul v. the
Republic of Tajikistan
« Stati, Ascom Group and Terra Raf Trans v.
the Republic of Kazakhstan
* The Republic of Croatia v. MOL Hungarian
Oil and Gas PLC

I £ XPERT WITNESS IN CIS OIL AND GAS ARBITRATIONS —— ANALYTICS

Turkmenistan

* Caratube International and Devincci Salah
Hourani v. the Republic of Kazakhstan

Mohammad Ammar Al-Bahloul
v. the Republic of Tajikistan

The abitration was conducted by the Arbitral
Tribunal of the Stockholm Chamber of Commerce,
in June 2010.*> The case involved four areas in
Tajikistan that were the subject of agreements between
the Claimant and the Republic of Tajikistan. The
Republic of Tajikistan did not attend the tribunal. The
case was held under the Energy Charter Treaty which
specifies arbitration at the Stockholm Chamber of
Commerce. Three of the licences were re-awarded to
Gazprom, and the fourth to Tethys Petroleum.

The claim for compensation was based on the
value the licences would have had without the breach
and assuming that the licences had been issued
in 2001, and the value that they would have had in
2009, assuming that the licences were issued to the
Claimant by the Republic.

The technical expert in this case was Mr

*https://www.londonstockexchange.com/exchange/news/market-news/market-news-detail/OGZD/13681299. html

Shttps.//www.italaw.com/sites/default/files/case-documents/ita0024_0.pdf
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NATIONALITY OF THE PARTIES 2017

Number of cases in which a party from a specific country appears

P

b8 0 AL

| Sweden (137) . Germany (10) Cyprus (6)
L United Kingdom (10) Finland (6)
Norway (9) Luxembourg (B)
Turkey (8) British Virgin Islands (5)
- Russiar(29) China (7) Denmark (5)
Italy (7) Wkraine (5)
USA (7) France (4)

Switzerland (4)

Austria (3) Czech Rep. (2) Chile (1) Romania (1)

N

Belarus (3) Estonia (2) Lebanon (1) Saudi Arabia (1)
Latvia {3) Georgia (2) Malta (1) Serbia (1)
Lithuania (3) Greece (2) Mauritius (1) Singapore (1)
Netherlands (3)  Hong Kong (2) Moldova (1)

Benin (2) Peland (2)

Canada (2) South Korea (2)

Arbitration Institute of the Stockholm Chamber of Commerce

Gustavson, of Gustavson Associates. He prepared
a valuation of the Expected Valuation (EV) of the
licences. The EV was defined as a Net Present Value
(NPV) multiplied by the Probability of Success (PoS)
less the NPV of its failure multiplied by 1-PoS. Mr
Gustavson calculated a PoS for three of the areas in
the range 13-19% and the fourth at 51%. For the one
area with a higher PoS, Mr Gustavson testified that
the internal rate of return was particularly low and
might render the licence unattractive.

The Tribunal considered that there were four
steps to pass before applying a DCF (Discounted
Cash Flow). These involved the following questions;

1. Was Claimant able to finance the exploration

for hydrocarbons?

2. Would the exploration have been successful

i.e. Claimant found oil and gas reserves
which could be exploited

3. Would Claimant have been able to finance

and perform the exploitation of any
hydrocarbon reserves found?

4. Would it have been possible to sell any

hydrocarbons produced?

The Tribunal found that there were too many
unsubstantiated assumptions to justify the application
ofthe DCF method. It did not support, therefore, the
Claimant’s claims.

Stati, Ascom Group and Terra
Raf Trans v. the Republic of
Kazakhstan

A tribunal under the Arbitral Institute of the
Stockholm Chamber of Commerce considered this
dispute which was about the alleged appropriation
by Kazakhstan of certain oil and gas licences in
Kazakhstan for which the Tribunal made its award
on December 19, 2013, with the amount of damages
being nearly $500 million.* This award was upheld in
the Swedish appeal court in its judgement of December
12, 2016. The Claimant is currently attempting to
sequester Kazakh financial resources from several

‘https.

www. italaw.com/sites/default/files/case-documents/italaw3083.pdf
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Arbitration Institute of the Stockholm Chamber of Commerce

sources including a London branch of a U.S. bank.

Technical experts appeared both for the
Claimant (Stati, Ascom Group and Terra Raf Trans)
and the Respondent. For the Claimant, the technical
expert was Ryder Scott, working with FTI as the
quantum expert. For the Respondent (the Republic
of Kazakhstan), the technical expert was Gaffney
Cline and Associates (GCA), working with Deloitte
as the quantum expert.

The arbitration concerned the valuation of two
oiland gas producing fields (Borankol field and Tolkyn
field), an exploration licence and an uncompleted
LPG plant. According to the award, Ryder Scott’s
fees and expenses amounted to $877,458.14, and
GCA fees and expenses were $1,277,255.67.

The experts were subject to attack at the tribunal.
The Claimant suggested that GCA and Deloitte work
was “utterly unreliable.” The Claimant stated that
the documents that GCA produced were nearly all
created by someone else — either Ryder Scott or state
institutes. The Respondent claimed that “Ryder Scott
has proven to be a partisan instrument of Claimants,

rather than independent experts.”

Assignificant issue that is shared by many other of
these types of arbitration was the determination of the
valuation date. The fact that the oil price has varied
in the last few years, together with oil price forecasts,
means that the NPV can critically be determined by
the valuation date and hence the oil price forecast at
that valuation date.

The Claimant and its experts used a different
valuation date than that of the Respondent and its
experts. The Tribunal came to a different view on
the valuation date and this may have influenced its
approach in deciding how to calculate damages. An
approach which utilised the valuation being based on
a bid for the assets rather than an NPV calculation
was used.

Borankol and Tolkyn Fields

The amount of damages calculated by the Parties
for the expropriation of the Borankol and Tolkyn
fields are shown in the table below.
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Claimant Valuation

Date

Claimant Valuation
($ million)

Respondent Valua-
tion ($ million)

Respondent Valua-
tion Date

Borankol October 14, 2008 197.0 July 21, 2010 62.8
Tolkyn October 14, 2008 478.9 July 21, 2010 123.2
Total 675.9

186.0

An earlier study that involved the use of another
technical consultant (Miller and Lents) determined
that the valuation for the two fields as of October 1,
2009, was $546 million in the base case. In a case
assuming a higher gas price, this was increased to
$784 million.

The reserve analysis carried out by the two
Parties’ experts does differ. Ryder Scott estimated
that reserves at the two fields as of October 14, 2008,
were 18.8 Million Barrels of oil and condensate. GCA
calculated that as of July 21, 2010, the reserves were
8.65 Million Barrels. There was 2.3 Million Barrels
of production between these two dates so that the
difference was 7.05 Million Barrels. This difference
was probably due to varying views on the number and
effectiveness of well recompletions. The difference
in valuation was likely to be mainly due to having
different views on the gas price, and whether the gas
price to be used would be a domestic lower Kazakh
price or a higher gas export price.

The Tribunal determined that the valuation
date should be April 30, 2009, which meant that
neither of the two calculations could be applied. As
an alternative, the Tribunal used the comparable
transactions prepared by Deloitte, which resulted in a
total asset value for the two fields of $227.8 million. No
details are provided of the comparative transactions,
but it is noticeable that the Tribunal decided on a
valuation much nearer to that of the Respondent than
the Claimant. The Tribunal stated that the Ryder
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Scott reserve estimates were “convincing in their
approach”. However, the Tribunal also noted that the
FTI calculations provided by the Claimant were “less
convincing” and were “considerably overstated”.

Exploration Licence

There was considerable uncertainty about the
valuation of the exploration licence (Contract 302).
The licence was to expire in March, 2009. The
Claimant was in the process of drilling an exploration
well, which was stopped because a rig with a higher-
pressure rating was required. The Tribunal decided
that valuation of the licence was not possible, and
awarded the Claimant damages of $33.33 million to
cover its expenses, excluding the cost of the well.

LPG Plant

The technical experts had no part in the valuation
of the LPG plant. The Tribunal decided that an offer
made to buy the plant by the state-owned oil and gas
company in September, 2008, of $199 million, should
be used to determine damages.

The Republic of Croatia v. MOL
Hungarian Oil and Gas PLC

The Final Award of an UNCITRAL arbitration
between the Republic of Croatiaand MOL Hungarian



Oil and Gas PLC was made on December 23,
2016.> The arbitration concerned the Shareholders
agreement between the Republic and MOL relating to
INA, the integrated oil and gas company in Croatia.
A further arbitration which has not been concluded is
under ICSID rules and involves arbitration under the
Energy Charter Treaty.

Much of the UNCITRAL arbitration concerned
an allegation that MOL had bribed the Croatian
president, and that as a consequence, the First
Amendment to the Shareholder’s Agreement and
the Gas Master Agreement should be rendered null
and void. A further allegation was that the First
Amendment to the Sharecholder’s Agreement was null
and void under Croatian corporate law. The Tribunal
concluded that the Republic had failed to establish
that MOL had bribed the Croatian President. The
Tribunal also concluded that the First Amendment
to the Shareholder’s Agreement was not contrary to
Croatian corporate law.

A further part of the arbitration concerned the
allegation that MOL had failed to support the INA
business in exploration and production, refining
and wholesaling, and retailing oil and gas and their
products. PDC was the technical expert for MOL,
with Mr Anthony Way being the technical expert for
the Republic.

Mr Way was criticised by the Tribunal for using
a local consultant who was frequently used by the
Republic. Also, one of the directors of this consultant
was a former manager of INA who had publicly
criticised MOL’s management of INA. The Tribunal
stated, that insofar as Mr Way relied uncritically on
the local consultant, the Tribunal would treat that
evidence with caution. The Tribunal also concluded
that having considered most carefully the cross-
examination of Mr Way “that his evidence was not
persuasive.” The Tribunal rejected Croatia’s assertion
that MOL had breached its obligations under the
Shareholder’s Agreement when managing INA’s
refineries.

Croatia’s claim regarding an alleged breach of
the Shareholder’s Agreement to expand exploration
was “heavily dependent on the expert testimony
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of Mr Anthony Way.” The Tribunal stated that the
contentions of the breach were “neither sufficiently
articulated nor accompanied with relevant evidence.”
The Tribunal stated that the only evidence was Mr
Way’s expert testimony which the Tribunal described
as “not convincing.”

Croatia claimed that MOL had breached its
best efforts obligation to assist INA in maintaining its
downstream market in Croatia and adjacent markets.
PDC showed in its Second Expert Report that INA’s
loss of retail market was entirely consistent with the
loss of market share by similar state oil companies
in Romania, Hungary and Slovakia under market
liberalisation. The Tribunal concluded that it could not
say that MOL had failed in its best efforts obligations
to assist INA in maintaining its downstream share in
Croatia and expanding its regional markets.

Caratube International and
Devincci Salah Hourani v. the
Republic of Kazakhstan

The first ICSID arbitration resulted in an
award of June 5, 2012.° The case involved the alleged
appropriation by the Republic of Kazakhstan of a
licence held by Caratube International. The case was
heard under the bilateral investment treaty between
Kazakhstan and the United States. The tribunal
dismissed the case as it found that there was a lack of
jurisdiction.

The second ICSID arbitration resulted in an
award of September 27, 2017.” This second case
relied on the arbitration clause in the exploration
and production contract, and Kazakhstan’s Foreign
Investment Law, which includes substantive
protections.

This second case rested on the expert evidence
of Mr Sven Tiefenthal, who prepared an indicative
development plan that the quantum expert Grant
Thornton used to develop its claim of lost profits.
The claim by the Claimant involved $647.57 million
as at January 31, 2008, to cover the alleged reserves
and $298.72 million for contingent and prospective
resources.

Shitps:

www.italaw.com/sites/default/files/case-documents/italaw 94016.pdf

Shitps:

www.italaw.com/sites/default/files/case-documents/italaw 1100.pdf

"https:

www.italaw.com/sites/default/files/case-documents/italaw 9324.pdf

September 2018, N21 53


https://www.italaw.com/sites/default/files/case-documents/italaw94016.pdf 
https://www.italaw.com/sites/default/files/case-documents/italaw1100.pdf
https://www.italaw.com/sites/default/files/case-documents/italaw9324.pdf

ANALYTICS —— EXPERT WITNESS IN CIS OIL AND GAS ARBITRATIONS I

Many of the issues are not provided in the
published information, but it does appear that
Caratube concentrated on a period of trial production
rather than carrying out a 3D seismic survey and a
deep exploration well as they were required to do
under the exploration licence. The second tribunal
in a majority opinion decided that Caratube had
not done enough work to support the indicative
Tiefenthal development plan. Therefore, the tribunal
determined that the only damages that would be
allowed were the out of pocket expense of Caratube
amounting to $39.2 million.

Current Trends

Current trends are reviewed in the following
areas:

* The extent to which oil and gas arbitrations
will increase in number

* The extent to which oil and gas arbitrations
will increase in number in CIS and CEE

* The role of oil and gas technical experts

* The potential role for CIS arbitration
institutes in oil and gas

The extent to which oil and gas
arbitrations will increase in number

The current level of international oil and
gas activity is still quite low. This applies both to
exploration and development activities. However,
there are several new discoveries in countries such as
Uganda, Kenya and Guyana. The lack of experience
in these countries in handling large-scale oil and gas
developments means that there are almost bound
to be disputes. In the case of Uganda, the sales of
Heritage’s interest in licences to Tullow resulted in
an UNCITRAL arbitration between Uganda and
Heritage regarding capital gains tax.

Apart from disputes that relate to oil and gas
licences, it is expected that disputes will increasingly
occur in complex oil and gas construction cases.
Generally, contractors are only marginally profitable
now, which contrasts with increasing oil company
profitability. The accentuated competition for large
oil and gas construction jobs means construction
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companies are likely to bid low and hope to improve
their financial position through change order
procedures. If these procedures are not actioned
properly through the construction period, they may
well lead to further arbitrations.

Therefore, the combination of new countries’
involvement in oil and gas and the increased
competition for major oil and gas construction jobs
suggests that oil and gas arbitrations internationally
will increase.

The extent to which oil and gas
arbitrations will increase in number
in CIS and CEE

Several of the early CIS oil and gas arbitrations
reflected the lack of experience of the host countries.
Many of the early licensees did not have the
organisation or financial capacity to carry out the
exploration and development activities that their
licences entailed. This experience has now been
gained, and it is no surprise that arbitration institutes
are being developed in Russia and Kazakhstan,

However, for the international oil and gas
industry, the CIS region is not as attractive as it was
in the past. Faced with difficulties for the oil industry
to be working in the Middle East, the CIS region
was appealing particularly as it appeared to be so
prospective. Since that time, however, other areas
such as Iraq, East Africa, East Mediterranean and the
Caribbean have come to the forefront, making the
CIS region less important to the international oil and
gas industry.

It remains to be seen how much Russia needs
to have Western technology and therefore be
involved in joint operations. Whilst Russia is strong
in conventional land production, it is weak in deep-
water technology, Arctic technology and shale gas
development. These are areas that are subject to
current sanctions.

The extent to which oil and gas arbitrations
increase in number in CIS and CEE countries
depends specifically on the level of activity in these
countries. For CEE countries that are within the
European Union, the recent Achema judgement of
the European Court of Judgement will mean that
arbitration under the Energy Charter Treaty may



no longer be possible for intra-EU disputes. A new
licence round is expected in Kazakhstan and it is likely
to increase the number of oil and gas arbitrations.
There may be licence rounds in other CIS countries,
but at the moment this is unlikely to include Russia.
Overall, considering overall activity in the CIS
and CEE countries, one would expect a modest
increase in oil and gas arbitrations in the near future.

The role of oil and gas technical
experts

Disputes involving oil and gas are often
technically complicated. Upstream disputes involving
exploration, development and production of oil and
gas are particularly complicated. This is because the
outcome of oil and gas development is not finally
known until the field ceases production. For this
reason, there are always elements of uncertainty in
production profile and investments, not to mention
the variability of oil and gas prices. These uncertainties
have a major impact on the NPV calculations and
therefore the claim for damages.

In the US, for example, it is quite simple to
evaluate damages using similar transactions. In
view of the small number of such transactions in
the CIS and CEE countries, this may be a much
more difficult process. This could potentially mean
that the NPV approach may be more appropriate.
However, this approach is technically complex and
is highly influenced (primarily due to varying oil and
gas prices) by the valuation date. Most arbitrations
appear to involve the Claimant and Respondent
having different valuation dates. If the arbitration
tribunal chooses an arbitration date that is different
to that used by the Claimant and the Respondent,
it is unable to carry out an NPV calculation and has
to resort to other simpler methods such as relevant
transactions. It might make for sense for a tribunal to
determine a valuation date before the Claimant and
Respondent make their damage claim evaluations.

The other area that is likely to involve technical
experts is the downstream sector. This is particularly
important for the design and construction of LNG
(liquefied natural gas) liquefaction and regasification
plants. There is currently a dispute involving the
construction of the Polskie LNG regasification plant.
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PDC was involved recently as an expert witness in
a construction dispute regarding a North Africa
liquefaction plant. Technical experts could also be
involved in construction disputes for new refineries
or modification of existing refineries.

Tribunal members consist almost entirely of
lawyers and there appears to be a real gap in their
understanding of complex technical issues. A good
technical expert has to recognise these limitations and
provide reports and tribunal appearances that take
this into account. The best technical experts combine
technical excellence with good communication skills.
They also need to fully understand the arbitration
process and how the role of a technical expert fits in
this process.

The potential role for CIS
arbitration institutes in oil and gas

The International Commercial Arbitration
Court at the Chamber of Commerce and Industry
of the Russian Federation is an independent
permanent arbitration institution located in
Moscow. Kazakhstan also has ambitions to carry
out arbitrations. The Astana based International
Arbitration Center was launched in 2018. It is based
at the Astana International Finance Center which is
being modelled on the Dubai International Financial
Center, with which it has a consultancy agreement.

It is expected that the institutes in Russia and
Kazakhstan will handle small non-oil and gas related
cases. For oil and gas, the disputes are likely to be
between investors and the governments of Russia and
Kazakhstan. Whilst these governments may wish to
include their local dispute procedures in oil and gas
licences, it is unlikely that investors will accept this.
For this reason, at least in the short-term, there is
likely to be a limited role for these CIS arbitration
institutes in international oil and gas disputes.
However, it remains to be seen if the CIS institutions
have a role in domestic oil and gas disputes.
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WHTEPBBIO —— MUXANJT NMPOKOIMEL,

Muxaun lMpokoneuy,
SILA International
lawyers, MockBa
MapTHep
O6pasoBaHue:
dakynbTeET UCTOPUM,
NoJIMTONIOTUKU

v npaea PITY

CnopmuegHoe npago — He maliHbIli MAHycKpunm, cyuuma-
em 00UH U3 CAMbIX YCheWHbIX CNOpMUBHbIX Hpucmos
Poccuu Muxaun [Mpokoneu, HEOOHOKPAMHO 3auwuwids-
wutli UHMepecobl HAWUX CNOPMCMEHO8 8 MeWCOYHAapoo-
HOM chopmusHoM apbumpaxce 8 JlozaHHe. Mol Oymaem,
umo Muxaun ckpoMHuuaem. B 6o0sbWoOM UHMeEPBbIO
Arbitration.ru  Muxaun packpvleaem Ksawouesble NyH-
KMbl 3M020 «MAHYCKpUNMa», HANUCAHHblE MO/IbKO
umo — e nanamax CAS, Ha YemnuoHame mupa no ¢ym-
607y 8 Mockee u oguce ezo opuduyeckoli KOMNAHuUU.

beceposan AmMmutpuii ApTioxos

CI1OPEI O CIIOPTE

O nepcoHe U ero npakTuke

MXauJ, pacCKaXkuTe, NoYemMy Bbl peLUnIN 3aHATbCA
CNOPTUBHbLIM NpaBom? lNMoueMy crnopTuUBHLIN apbu-
Tpa)k cTan Balle OCHOBHOM KOMNeTeHUuen?

S Havas1 3aHUMAThCSI CIOPTUBHBIM MPABOM MpPaKTUYE-
cku cpasy nocie okonyanust PITY, korna B Poccuu 3ta oT-
paciib TOJBKO HaUMHAaJIa CKJIaAbIBaThCsl. B TO BpeMs 1Mo Teme
MPaKTUYECKHU €Ille HUYETO aXe He ObLI0 HaIlMCaHO, KpoMe
HECKOJIbKUX TyOJMKalUi M OJHOW JUIUIOMHON padOThI.
Ceiiuac CITOpTMBHOE MpaBO MPUHUMAET 0oJiee YETKHUE ouep-
TaHUS KaK CHelUrau3alnsi; BOKPYT CHOPTUBHO-IPaBOBBIX
BOTIPOCOB BEAETCSI OOIIMpPHAsT AUCKYCCUSI, MOSIBIISIIOTCST CTa-
TbM, CO3MAI0TCsI KaheAphbl B YHUBEPCUTETAX.

A He 3agyMbIBajCA O TOM, YTO OyAy 3aHMMAThCS MEX-
JIYHApOIHBIM apOUTpakeM, HO B MPOIIECCe MPEACTaBUTEIb-
CTBa KJIyOOB, CHOPTCMEHOB, (heaepaluii BBISICHWIOCH, YTO
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B 00J1aCTH CIIOpTa BCETa CYLIECTBYET MHOXe-
CTBO KOHMJIUKTOB,— U HY>KHbI CIIELIMATIMCTHI,
KOTOpbIe MOTYT 3(p(heKTUBHO pa3pellarh 3TU
KOH(IUKTBI Ha BCeX YpOBHAX. B ToMm uucie
M Ha CaMOM BBICOKOM — MEXIyHapOIHOM
CIIOPTUBHOM apouTtpaxe B JlozaHHe.

CnopTUBHbIN IOPUCT — 3TO KaKasAa-TO NpPUBUJIETU-
poBaHHas Kacta? YTto Heobxogumo 3HaTb cnop-
TUBHOMY lOpUCTY? YTO BXOOUT B €ro KJruyeBble
3HaHUA U HaBbIKU?

MUXAWJT TTIPOKOMEL, —— WHTEPBbIO

MHorue KJIMeHThl 3HaJIu MEHS 10 MOe-
My TEepBOMY O(MUIMAIBHOMY MECTy pabOThI
— P®C, Poccuiickomy ¢pyTO0IBEHOMY COMO3Y.
®ytb0o1 — 3TO Hambojee «OoraTblil» CIOPT
cerogHs, ongHako B POC s He MOT 3aHUMAaTh-
cs KOHCAJTUHIOM, TaK KaK 3TO ITOPOIUJIO
Ob1 KOH(IUKT uHTepecoB. [loaTomy, Korma
s1 TIPOJIOJIKMJT 3aHUMAThCS CTIOPTUBHBIM Tpa-
BOM YXe B opuandeckoit pupme «tOct», He-
KOTOPBIC KITMEHTHI MPUIIUIA 32 MHOM.

Boobiie, opuanueckoe 00CTyKUBaHUE

CrnopTMBHOE TIPaBO — 3TO HE TallHbIM MaHyC-
KpuIT. BceM, KTo mpuxonut B Hairy pUpMy U
TOBOPHT, YTO XOUET 3aHUMAThCSI CITIOPTUBHBIM
MPaBOM, Mbl PEKOMEH/IYeM B TIEPBYIO OUepeib
XOPOIIIO OCBOUTD a3bl IOPUCTIPYACHIINN.

KoHeyHO, y CHOPTUBHBIX CIOPOB €CTh
M CBOS crienuduKa, KOTopasi IpKO MPOSTBIIS-
ercs B cyaeoHoM mpouecce. OCOOEHHO B ro-
CyJIapCTBEHHOM cyje. ApeHaa CIIOPTCMEHOB,
moaei? Jnsg cyaeir ato Hemomyctumo! OT-
CyTCTBME Ha paboyeM MecTe (B Ki1yde) Oosee
yeTbipex yacoB? Ilporyn! B To BpeMst Kak B
CIIOpTE Tay3a MeXXa1y TPEHUPOBKAMU — BIIOJI-
He MPUBBIYHOE SIBJIICHUE.

E1e BaXKHO MOHMMATh, YTO MOXKHO OBITh
KJ1acCHbIM TpodeccuoHanam B Poccuu, HO
TBOM KOMIUIEKC YCAYT He OyAeT TMOJIHbIM,
eCc/IM Thl HE CMOXKEIIb BBIUTU Ha MEXIyHa-
POIHBIA CIIOPTUBHBIN apoUTpax. (DTO TO ke
caMmoe, UTO B3SITb Ha ce0sl pa3pelleHue CIo-
pa B TIepBOii M BTOpOIi MHCTaHIIMM B Poccun,
HO OTKa3aTb KJIMEHTY B IIPEICTaBUTCIbCTBE
B BepxoBHOM cyne). Pa3pelieHue criopoB Ha
MEXIyHApOIHOM ypoBHe, B JlozaHHE — 3TO
KOHEYHO CBOETO Pojia «BMUIIIEHKA Ha TOPTE» B
MMpE CIIOPTUBHOTO pa3doMpaTeIbLCTBa.

Y Bac ecTb «3Be3Hble» KIMeHTbl. OHM HaLLIM Bac,
mnnu Bbl — nx? Kak?

Hwuappa, [TorpedHsk, Kanemno, [TaBioyeHKo
— Cpeay HalllMX KIMEHTOB MHOTO «TOITOBBIX»
CHOPTCMEHOB. DTO TIOATBEPXKAAET XOpolllee
KauecTBO Hallleii paboThl, Belb Mpodeccruo-
HAJIbHBIN CIOPT — 3TO Y3KUM KPYT JIIOAEH, TIIe
BCe JIPYT Apyra 3HaIOT U MPUXOST, KaK MpaBu-
JIO, IO PEKOMEHIalN .

¢yTOOJUCTOB HE OrpaHUYUBAECTCS TOJIBKO
CIOPTUBHBIMU criopamu. PyTOOIUCTBI — 3TO
JIIOMM C JOCTATOYHO OOJIBIIIMM TOCTAaTKOM, U
OHM XEHSTCS, Pa3BOISITCS, TOKYNAaIOT HEIBU -
KUMOCTh — TO €CTb CO3[Al0T LEJbI MOTOK
JleJ1, KOTophlid nHoTAa TsHeT Ha family office.
MpbI UM ToMOTaeM.

A Balumm caMbIM U3BECTHbIM KJIMEHTOM 6bin1 Ap-

Tem [3106a?
ApteM /131002 HE TOJIBKO ObUI, OH U CErOIHS
Hall KJMEHT (cMeeTcs). ApTeM oOpatuics
K HaM B CBSI3U ¢ KOHGIUKTOM co «Crapra-
KoM». CriopTcMeH ToAucan KOHTPaKT ¢ «3e-
HUTOM» 3a ITOJITOJIA IO TOTO, KaK MCTEKaJl ero
cpok paboThl co «Cnaprakom». MOCKOBCKUIiA
KJIy0 BCSYECKU TBITAJICS MPEeBpPaTUTH B Je-
HEXHBIN mTpad HEIOBOJBCTBO, BO3HUKIIIEE
M3-3a eTo Iepexoaa B Apyryio KoMaHny. /1300y
omTpadoBain 3a UHTEPBBIO, KOTOPOE OH Hajl
caiiTy «3eHuTa», Ha KPYITHYIO CYMMY, PaBHYIO
ero 3apruiate. Mbl JOOMIUCH 3aBEPIICHUS
CIIOpa MUPOBBIM COTJIAILIEHUEM.

Boob6ue B Poccun oTHOLWEHMs TpeHepoB., ¢pyT60-
JIUCTOB U APYrUX CMOPTCMEHOB C UX KOMaHAaMM
1 c60pHbIMU NoguuHstoTcsa TpygosoMy Koaekcy?
Mnn y Hux ectb Kakue-To CBOM nNpaeuia?
B xaxaom criopte cBos crielnduKa, oT nepe-
XOJIOB CIIOPTCMEHOB U3 KOMaHIbl K KOMaHAY
U JO CTPOUTENLCTBA CTAAMOHOB, — U OOUH
TpynoBoii KOIEKC HEe MOXKET 3TO BCE YUUThI-
BaTh. CYIIECTBYIOT BUIBI CITOPTa, B KOTOPBIX
YCTAHOBJIEHA CBOSI OCOOEHHasl CUCTeEMa pas-
pelIeHMsT TPYAOBBIX CIIOPOB, U T€, B KOTOPBIX
TaKolt 0COOEHHOI CUCTEMBbI HET.
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Hanpumep, B ¢yTtbosie ecTb CBOsI CU-
creMa, Kotopasi permameHTupyetcss OUDA,
M yJacTue B Hell 03HA4YaeT YJICHCTBO B «(yT-
60JibHOI ceMmbe» DUDA.

Ha mnHauuonansHOM ypoBHe eaepa-
ums (pyrdoaa cTpaHbl CO3[AaeT CBOM OPraHbI
— TajaThl Mo paspenieHuo crnopos. (o cux
MOop UAET AMCKYCCHUSI O TOM, KaK UX KJIacCu-
(urmpoBaTh — 3TO OpraHbl Meaualuyd WU
nocyaeoHoro paspeuieHusi). OHU  BBIHOCSIT
pelIeHusT JOCTaTOYHO OBICTPO, OJHAKO MX
pelIeHusT He SBJISIIOTCS CYAeOHBIMU aKTaMMU.
B ciywae HeucrmofsHeHUs] WX pEUIEHMST Ha-
KJIaAbIBAlOTCS  OMpeAeIeHHbIE CITOPTUBHbBIC
CaHKIIMU, HAITpUMep AMCKBaTU(UKAIMS. DTO
caMoperyJupoBaHue B CIIOpTe.

Bropoii ypoBeHb — Korma perieHue Ha-
LIMOHAJIbHOTO opraHa win opraHa OUOA
ooxkanyetcs B CAS. B CAS ecTb craHgapTHast
U aneJUIsIMOHHAsl MaHeau apOuTpoB. MbI
paboraeM c amneIsiLiMOHHON TaHenblo. CAS
SIBJISIETCSl HACTOSIIIIUM MEXIYHapOAHBIM ap-
OuTpakeM, pelIeHMs] KOTOPOro MOTYT OBITh
MPUHYAUTEIBHO UCTIOJIHEHBI.
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“

CnopTuBHbIN apbuTpark
B LLIBenuapunn

Bbl npepcTaBasAM POCCUMCKUX U APYTUX Chiop-
TcmeHoB B CAS — CnopTuMBHOM ap6buUTpakHOM
cyae B JlozaHHe. Paccka)kute, 4TO TaM NMPOUCXO-
auT. Kakas Boobue Tam atmocdepa?
MoxkeT ObITb, 3TO TMPO3BYYUT HECKOJIBKO
npoBokaunoHHO, HO B CAS apOutpsl aeii-
CTBUTEJILHO TOTOBSITCS K PACCMOTPEHUIO Jeiia
[cmeetcs]. Takke MHE HMMIOHUPYET CTUJIb
paccmoTpeHus criopa — B CAS apOUTpHI He
CUMTAIOT CBOEl OO0S3aHHOCTBIO BBICTYIIATh
B KayecTBE TBOETrO OIMOHEHTA, BBIMOJJHSIS
paboTy Apyroii CTOPOHBI: 3aaBaTh BOIPOCHI,
CIIOpUTb, MPOBEPATb. B apyrux cymax 3ava-
CTYIO Thl COPEBHYEIIbCS HE C JIPYroil CTopo-
HOI1, a ¢ apOUTpaMu, KOTOPbIE CTapaloTCs IMO-
Ka3atb cBou 3HaHusl. B CAS apOuTp B repBy1o
ouepeb — TBOI cOOECeHUK, OH He OyIeT BO
BpeMsl CIylIaHMil BCTymnarh B criopbl. [Toxa-
JIyii, HalllUM apOUTpaM CTOMJIO OBl 3TOMY ITO-
YUUTHCS.



MUXAWJT TTIPOKOMEL, —— WHTEPBbIO

O cnopr, Tbl cya/!

Mano nobedumb Ha copesHOBaHUSX — UX ele HA0o 8biuzpamb & apbumpace, nodmeepxcdarom zpomKue 0esa 3moli 8ecHbl
u siema, omobpaHvie Ekameputoti [pusHosoli u EaeHoti besiogod.

CnopTusHbIi apbuTpaxkHbiin cyg, (CAS), 1 despana 2018 roaa, 39 poccUINCKUX CNOPTCMEHOB
NPOTUB AUCLMNIIMHAPHOK KoMuccumn MexxkayHapogHoro onmMnuitickoro komuteta (MOK)

Hawymeswuti cnop kacancs peweHuss MOK o ducksanucukauyuu 43 pocculickux chopmcmMeHOo8, KOH-
¢uckayuu ux meoaneli U omcmpaHeHust om ecex cocmsizaHuti nocsae 3umHux Oaumnulickux uzp 2014
2000 U3-3d HapyweHus aHmuoonuHz08bix hpasus (ADRV).

Cpedu ucmuoe8 8 hpouecce sbiIcmynuau AbiicHUKU AnekcaHop Jlezkos, Hukuma Kprokos, Makcum
Boinezxucanun, Anekceli lNemyxos. B cyOe 0asanu nokasarHus AnekcaHop PooueHkos (no eudeo-KoHge-
peHy-cea3u) u 2aasa Hesasucumol kKomuccuu BAZIA Puuapd MaknapeH.

CaywaHus e CAS 6bl1u omKpbimbl 0151 Kaxc0020 u3 39 cnopmcMeHos8 hocsie mozo, Kak 0eoe U3
HUX noodanu anennsuyutro Ha pewieHue MOK 8 dekabpe 2017 200a. CAS ycmaHosus, umo 8 28 cayuasix
0oKazamesibcmea 8UHbl ChOpmMcmeHo8 bbliu HedocmamouHbiMu. O0Hako e 11 cayuasx cyo e Jlo3aHHe
npusHan cobpaHHle 0okaszamesibcmaed 00CMAMOYHbIMU 07151 NPU3HAHUSI CNOPMCMEHO08 8UHOBHbIMU 8
ynompebieHuu 0onuHza.

BC LUBeinuapun, 1-a nanata no rpakaaHckum genam, 2 mas 2018 roga, X npotus BcemupHoro
aHTuaonuHrosoro areHtcTea (BAOA), N2. 4A_478 / 2017

Cnopmcmen X, uneH benopycckoli ¢pedepayuu mxakeoHOo (BTF), exo0sauwetli 8 cocmas BcemupHol
edepayuu mxskeoHoo (WTF), cdasan donuHz-npobbi 8 urone u aszycme 2016 200a. B kposu 6oliua
6bl1/1 06HApyHceH MeAbOOHUL, UCho/b308aHUE Komopozo 3anpeujeHo ¢ 1 sHeaps 2016 200a. B Hosbpe
mozo xce 200a benopycckas hedepauus mxakeoHOO 0OMKA3asAdCb OMCMPAHUMb CNOPMCMeHa om co-
pesHosaHuli Ha 08a 2004, HeCMOMPS HA pekomeHOauuu HayuoHaabHO20 AHMUOONUH208020 dzeHm-
cmea benapycu.

Umobbl ocnopums 3mo peweHue, BcemupHoe aHmudonuHzosoe azeHmcmeo (BA/IA) Hanpasusno
yseooMseHue o6 anennayuu e CAS. BAIIA mpe6osaso Ouckeanugpukayuu cnopmcMeHa Ha Yemolpe
200d ¢ 0amebl 8blHeCeHUs apbumpaicHo20 peweHus. Apbump, eOUHO/IUYHO paccMampusasuiuti 0eso,
eblHec peuwleHue 8 honb3y BALIA. benopycckuli chnopmcmeH nodasn UCK 06 dHHY/IUPOB8aHUU peuleHus
HAG OCHOBAHUU HAPYWeHUS e20 hpdsa bbimb 3ac/yWAHHbIM 80 8peMs pa3bupamesibcmeaa.

®edepanvHbili cyo Lllseliyapuu Kak HaAUUOHA/bHLILU cy0 Mecma nposedeHust apbumpaxca noo-
meepous Yacme ap2ymMeHmos, ebl0sUHYmMbIX 3asisumesemM, U ycMompesn 8 0ese HapyuweHue KOHcmu-
MYUUOHHO020 NPAsa bbiMb 3dCAYWAHHLIM 8 X00e apbumpaicHozo pasbupamesbcmaad. ApbumpaicHoe
pelweHue 6bls10 YaCMUYHO AHHY/TUPOBAHO.

B Hbio-Mopk. OgHako Kak TMpaBUIO Cylla-
Hus nposBoasaTcs B JIozaHHe.

Kak npoxoaut 3acepanue? lNpouecc naet Ha aH-
JIMACKOM?

Paccmotpenue nena B CAS uaer Ha OTHOM U3
YEeThIpEX SI3bIKOB — AHTJIMICKOM, HEMEIIKOM,
¢ paHIy3cKOM U crtaHCcKoM. CITyliiaHus ¢ He-
MOCPEACTBEHHBIM yJacTHEeM CTOPOH He Bceraa
00s13aTeIbHBI, M Ha CIIYIIaHWST MOXHO IIpUe-
XaTh B oauH u3 punuaiaos CAS — Hampumep,

B 1ieniom, mpaBuia paccMOTpeHUs CIIO-
poB B CAS Majio yeM OTJIMYaloTCsI OT pacCMO-
TPEHMUS CTIOPOB B IPYTUX MEKIYHAPOIHBIX ap-
outpaxax. CyiiecTByeT 2 maHeau — ordinary
u appeal. B anennsguroHHol maHean ooxka-
JIYIOT pellleHusT CIOPTUBHBIX deaepanuii,

N21 CeHTa6pb 2018 59



WHTEPBBIO —— MUXANJT NMPOKOIMEL,

TaK KaK MCYEpIlaHbl BHYTPEHHME DPECYpPCHI
JIJIST pacCMOTPEHUST CITIOpOB (IMMPUMEPHO Kak
B ECITY).

Ordinary-maHejab — 3TO IepBasi UHCTaH-
1Usl, TAE MOXET OBITh PacCMOTPEH JI00O0it
cnop U3 cpepsl cnopta. ApOUTPaKHBINA B3HOC
coctaBisier 1-2 Teicsuu (ppaHkoB. ToHopap
MPU pacCMOTPEHUU Jejia eAUHOJIUYHBIM ap-
outpoM — oT 12 1o 30 TeicSY (ppaHKOB, U 10
60 ThICSTY ppaHKOB — 10 Tpex apouTpoB. K
HUM J100aBJISTIOTCSI TOHOPaphl IOPUCTOB, TIepe-
qet u Tak panee... Crop B CAS oka3biBaeTcs
JIOPOTUM JTaxKe TSI CTIOPTUBHBIX 3BE3/T, BHLIU-
BasiCh B CYMMY JIO CTa ThICSY AOJIJIaPOB.

KaKoBbl nepcneKTmBbIl A0NMHIroBbIX cnopoB B CAS

C Y4aCTUEM POCCUIMCKUX CMTIOPTCMEHOB?
IMonoxurenvunie! ¥ SILA Lawyers 6osbloit
OINBIT PACCMOTPEHUST JOMUHIOBBIX CIIOPOB
C HalIMMU aTieTamMu. Tak, BBIMIPaB JEJ0
rpedia Meana ITonmmBanoBa, Mbl YCTpaHWIA
MPUHLIMT IBOMHOTO HakazaHus. OH coCTosT
B TOM, YTO yX€ MPOIIEAIINE MepUo TUCKBa-
JUKAIMK 33 TOTTUHT CITOPTCMEHBI HE MOTYT
noexathb Ha OnuMnuiickue urpsl. B ad hoc ma-
HeJiu B bpa3uiuy Mbl OTMEHUJIN 3TO pEIIEHUE
npotuB MBaHa. biaarogapst aToMy ruioBuMxa
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IOnusa Edumosa u ele 0kosio AecaTH CIIOp-
TCMEHOB CMOIJIM Y4acCTBOBaTb B COPEBHOBa-
HUSIX.

I'queMy B AOMUHIoBbiX Crnopax He I,l:l,el‘;ICTByeT
npesymnuus HEBUHOBHOCTU?

Cxopee, pedb UIET O paclpeneseHn oOpeme-
HU J0Ka3bIBaHMS. B yrosoBHBIX jefaX BaXKHO
JI0Ka3aTh BUHOBHOCTh KOHKPETHOTO YeJIOBe-
Ka, 4TOOBI HE OCYIMTh HEBUHOBHOTO. A B J10-
MMUHTOBBIX JieJaX BaxKHO 3alllUTUTh YECTHBIX
CITIOPTCMEHOB OT «CJIUIITIKOM YMHBIX».

Ecnu nabGopaTopHble Mccaea0BaHUS MO-
KazaJii, 4TO B TeJie CIIOPTCMEeHA ObL JOMMHT,
aTJIeT JIO/DKeH caM J10Ka3aTh, UTO OH JOMUHT
He TIpuHUMa. Mau 9To 3ampelieHHoe Bellle-
CTBO TIOMAaJ B OPTaHU3M KaKUM-TO 00pa3oMm,
KOTOphIE HCKJo4YaeT ero BuHy. Cben Msco,
B KOTOpoM Obul aHabonuk. Mnau morenoBan
JIEBYIIIKY, 4 y Hee BO PTY ObUT KOKauH.

Tak, mepyaHckuil (pyTOOJBHBIN (hopBap
Teppepo mokasajl, UTO OH MUJ Yail U3 KOKH,
MU3-3a2 Yero B €r0 KPOBU IMOSIBUJICA MeTabo-
aut. Ero 3amura npuBea B KauecTBe ITpUMe-
pa MyMUIO, B OCTaHKaX KOTOPO#l TakXke ObLIO
oOHapyxeHo Takoe coennHeHue. CropTcMeH
J0Ka3aja, 4To MUTh Yaii U3 KOKM — HalHo-



HaJlbHas1 Tpanuiys, cyuliectByolias B [lepy
YK€ HECKOJIBKO THICSY JIET, — U AOOUJICS, YTO-
OBl eMy COKpATUIN CPOK TUCKBATUDUKALIAN.

CnopTuBHbLIN

ap6uTtpax B PO

KakoBo cocTosHME CrnopTUBHOIO apbuTparka
B Poccun?

MHe KaxkeTcs, 4To ceifyac y Hac HeJ0CTaTou-
HO TPaMOTHBIX CIIOPTUBHBIX apOUTPOB. YBHI,
MHOT'ME U3 CETOTHSIIHNX apOouTpoB B Poccun
pa3oupaloTcs B CIIOPTUBHBIX HIOAHCAX, HO Y
HUX OYeHb cj1abas ropuandecKas moAroToBKa.

A OBl BBIICAWI JUIIb JECITOK HACTOSI-
mux npogeccruoHanoB B 3Toil chepe. Cpenun
HUX — apOUTpPHI poccuiickoro OJIMMMNURCKO-
ro KOMHUTETa, C KOTOPHIM MHE HECKOJIbKO pa3
JIIOBOAMJIOCH y4acTBOBaTh B cropax. Y HHUX
OYEeHb CUJIbHAS IopuandecKas 06asa.

MUXAWJT TTIPOKOMEL, —— WHTEPBbIO

KOHHBIM U TOTpedyeT Bo3BpalleHus: B «/lu-
HaMo», CIIOPTCMEH TMPOCTO HE CMOXKET 3TOTO
C/IEJIaTh.

Hy>xHo nn penaTb oTpacneBble apbuTpaXKHble
pernameHTbl (GyT60/1bHbIE, HacKeTHO/IbHbIE, XOK-
KeliHble U T.4.) WK JOCTaTOYHO €AMHOro perna-
MeHTa A/151 BCeEX BUO,0B cropTa?
EnvHcTBeHHas1 cucteMa apOuTpaxka, KOTO-
pasi 2 PeKTUBHO pabOTaeT CEroaHs, Ha MOU
B3MJISII, cyllecTByeT B (yroosne. OHa mOJIK-
Ha OBITH pacHpocTpaHeHa M Ha Ipyrue BUIbI
cropTa, MOTOMY UTO oHa 3 dexkTuBHa. OnHa-
KO, pellleHre HOJDKHBI MTPUHUMATh COOTBET-
CTBYIOILIME CITOPTUBHEIE Derepalii.

Hy>)kHa 2im MHOrocTyneH4aTas MogeJsib paspeLue-
HUA cnopoB (neperoBopbl, Meguauus, apouTpar)
MW  [OCTaTOYHO OAHOCTYMEH4YaTon Moaenun
0151 CMOPTUBHBIX CMOPOB?
Ha Moii B3I, CTOUT 3aMEHUTH pa3IyHbIE
cyldeOHble MajaThl CIIOPTUBHLIX (beaepaluii
Ha OOMH MpodecCUOHANbHbII OpraH, KOTO-

Ectb fin cMbicn BooO6GLLE pa3BuBaTb 3TOT apbu-
Tpaxk B Poccun? Nnam Ham J0CTaTOYHO MeXayHa-
POAHBIX UHCTAHLUMI?

pbIli OBl TeHepupoBal, XpaHWJI U 0060O0IIAT
MPaKTUKY MO CHIOPTUBHBIM fesiaM. bbl1o Obl
pa3yMHO CO3[aTh LIEHTPAJIM30BAaHHbBINI CIIOp-

CHOpTUBHBIN apOUTpaX OE3yCTOBHO HYXKEH.
PykoBoacTBysich GopMaibHBIMU TMpEAHICa-
HUSIMU TPYAOBOTO KOJEKCa, TOCyAapCTBEH-
HbIE CYIIbl HE CITPABJISIOTCS C OBICTPHIM K 000-
CHOBaHHBIM BBIHECEHMEM pPELICHUA.

Taxke B criopTe O4YeHb BaXkKeH CPOK BbI-
HeceHUs] M WCTOJHeHUsl pemieHuid. Tak, B
(¢yTOOJIE CITOPTCMEH MOXET MEPENTH 13 KTyOa
B KJTyO (ITOMEHSTh MECTO PabOThI) TOJIBKO JIBa
pasa B rof.

Ha npumepe crniopa mexny @K «/IuHa-
MO» U (pyrOonucToM JlamiaeBeiM O €ro Ie-
pexone B «CnapTak» MOXHO yOeIUThCS, KaK
BakKHBI cpoKu. JlalaeB mepeliena B UIoje, a
CyJl Ha3HAYWJI PacCCMOTPEHUE JIela Ha aBTYCT.
Ele oquH nmepeHoc caymaHuii — U HaCTYITUII
ceHTs0pb. Ecnu cyn mpu3HaeT nepexon He3a-

TUBHBIN apOuTpax B Poccuu, n nath BO3MOX-
HOCTb 00kanoBaTh ero pereHus B CAS.

Hy>keH nm CnopTusHbIN Kogekc B PO?
B xonekce paau Komekca s HE BUXKY CMBIC-
na. Ceityac cJI0XMUICS JOCTATOYHO KOMITaKT-
HBII Kopryc TekcToB — Tpynosoit Komeke, a
takke @3 «O KyJabType U CIIOpTe». 3aKOH O
CIIOPTE MTOCTOSIHHO COBEPIIIEHCTBYETCSI, U MHE
KaXXeTcsl YTO CO BpeMEHEM OH IMPEeBpaTUTCS B
KOJIeKC, TIOTOMY UTO YK€ ceiiyac UM peryiu-
pYeTCsl OTPOMHOE KOJMYECTBO MPABOOTHOIIIE-
HUIi, HAUMHAs OT AeJIEHUS cTaTyca CIIopTcMe-
HOB Ha MpocheCCUOHAIOB U JIo0UTeIe — A0
OpraHM3aluyi CIOPTUBHBIX MEPOIPUSITUIA.
B nomosiHeHWe K HUM TTOCTOSIHHO M3[AIOTCS
pa3inyHble HOPMATHMBHBIC aKThI, HampuMep

'Dedepanvhbiil 3akon «O nodzomoske u npogedenuu 6 Poccuiickoii Pedepauyuu wemnuornama mupa no pymoony FIFA 2018
eoda, Kyoka xongedepavuii FIFA 2017 eoda u énecenuu usmeHeHuil 6 omoenavHvle 3aKonodamenvHvle akmol Poccuiickoll

Dedepayuu» om 07.06.2013 N 108-D3.
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3aKoH 0 yemmnoHate mupa'. bymet uzmgaH ot-
JIeJIbHBIN 3aKOH B CBSI3U € TTpoBeaeHueM YeM-
nuoHata EBponbl mo ¢yroony B Cankr-Ile-
TepOypre B 2020 roay. HopMbI 13 3TUX 3aKOHOB
MocTeneHHO BKoualoTes B P3 o KyasType U
criopre.

YeMnunoHat Mupa
no ¢yt6ony 2018
U Apyrue copeBHOBaHUS

Bawe ropuaunyeckoe 6lopo SILA International
Lawyers pa6oTtano B nmoarotoBke YemnuoHaTta
Mwupa no ¢yT60ny B Poccun. Hto Bxoamaio B Kpyr
3a4auy Bawen pupmbi?
HyxHo cka3aTh, YTO MbI JUIIb TOMOTAIA —
y Hac HeT TUTYJa «O(PULMATLHOIO KOHCYJIb-
TaHTa» YeMIIMOHAaTa WJIM YEro-TO ITOA00HOTO.
MpbI Hayanu paboTaTh ¢ TOFO MOMEHTa, Kak
Poccus nmopana 3asBKy Ha TnipoBeneHue YM-
2018 BoceMb JIeT Ha3ad. 3a 3TO BpeMs B HaIllA
00SI3aHHOCTH BXOJWJIO PELIEHNE OTrPOMHOTO
KOJIMYECTBA BOIIPOCOB: ITOATOTOBKA 3aKOHA O
YemmnuroHate Mupa, IIpoOBeIeHNE €T0 0 BCEM
MHCTAHLIMSIM, KOHCYJIBTalsl KOMITAHU, OCY-
LIESCTBIISIIONINX HaJI30p 3a CTPOMTEIHLCTBOM
CTaaVIOHOB...

Ha kakue ropuguyeckmne Bonpocbl 0CO6eHHO 06-

pawlaeTt BHMMaHue ODUDA?
OpnHo u3 raBHbIX TpeboBaHmit ®UDA K mipo-
BegeHUIo YemmnmoHaTta Myupa — obecrieueHHe
3aIIUTHl MHTEJUIEKTYaJIbHOM COOCTBEHHOCTH
CIIOHCOPOB COCTSI3aHUWIA, B TOM YHCJIE U Ha
YpOBHE HAIIMOHAJBHOTO 3aKOHOIATEJIbCTBA.
Cpenu yrpo3 — MapTU3aHCKUI MapKETHHT,
HeI00pOCOBECTHAsT KOHKYpPEHILIMSI B cdepe
peKJiaMbl, KOHTpahaKT.

Bbiin in B 3TOM roay npeueneHTbl C Hapylue-
HueM npas? Kakue cnopbl 6b1IM pacCMOTPEHDI
BO Bpemsa UM-2018?
YM-2018 ObUT CHOKOWHBIM C TOYKU 3PEHUS
criopoB. Boo61iie, B orimurie ot MOK, DDA
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— JIOCTaTOYHO aBTOPUTApHAasi OpraHu3alus,
¥ MaJio KTO pelllaeTcsl UITH TIPOTUB ee TIpei-
nucanuii. Eciu @UDA 3anpeiaet mokasbli-
BaTh MOJUTUYECKUE CUMBOJIBI BO BPEMS UTD,
KakK HampuMmep JieJajii UTPOKU IIBeUIapCcKOi
cOoOpHOIi, M300paxass pyKamu JIBYTJIaBOTO
anbaHCKOTO Opjia, M TaKkoe HapylleHHE 3a-
(bukcupoBaHoO, TO ero yxe HUKTO He OyaeT
o0xanoBaTh. bbby 1 Apyrue otaenbHbIC Ha-
pYILLIeHUs, HalTpuMep 3arpelieHHbIe OaHHEPbI
Ha TpuOyHaX, HO B 11€JIOM BCE MPOIILJIO OYEHb
crokoitHo. Apoutpsl ad hoc manenu OUDA
Jaxe He npuiietanu B Poccuto.

Bbi camu 3a koro 6onenn?
A 6onen 3a Poccuro. 1 HemHoro 3a Xopsa-
THIO.

B cBsA3M ¢ npuHATMEM MeXayHapoaHOro craH-
bapTta cooTBeTCcTBUSA Kogekcy BAIA ans nognu-
caBlumX cTopoH (International Standard for Code
Compliance by Signatories, ISCCS) n aucksanu-
dukauuenn PYCALA c 1 anpens 2018 ropga Poc-
CUA He MOXKET NPUHUMaTD 3asBKM Ha NpoBegeHne
YEeMMUOHATOB MMUpa U APYrUX MeXayHapopn-
HbIX CMOPTUBHbLIX MeponpuAaTuii. He nonyuurtcs
JIU TaK, YTO KOJIMYECTBO BaLUMX KJIMEHTOB COKpa-
TUTCA, @ NPOEKTOB, aHa/1IornM4HbIXx UM-2018, Bo-
obue He 6yaneT? KakoB nJiaH AeiCTBUM y BalLero
6topo?
B Gonblieii cTereHU OorpaHUYeHUsT KOCHYTCS
onuMnuiickux enepaunii. Hamra pupma ro-
ToBUTCs K Uemnuonaty EBporbl o ¢gyroony
2020 ronma, 4eTbIpe MaTya KOTOPOTO MPOWAYT B
ITerepOypre.

EcTb n y cnopTUBHOrO OpUCTa BpeEMs Ha CNopT?
S craparoch ABa paza B HeIeJIO C APY3bSIMU
urpath B (GyTd07. MHe HpaBSITCSI UTPOBbIE
BUJIBI CIIOPTA, TI€ HY>KHO COPEBHOBATHLCS HE C
caMUM cO0OIi, a MOOEAUTH APYroro.



OB30P CYAEBHbIX PELLIEHNN PO —— HOBOCTU

APBUTPAXKHbBIV CY1
OTKA3AJ1 B UICMOJIHEHNW
PELLUEHWA TPETEMCKOIO
CYOA B OTHOLLUEHUU
KPYMHOW COEJTKWA
POCCUMINCKOIO OBLLUECTBA

Banepus [ueaunuesa

CTopoHbI criopa:
MAO «ANYeBCKUIN METANINYPIrUYECKUIA KOMOMHAT» — UCTEL,
OO0 «Pycckas ropHo-MeTanlypruyeckast KOMnaHusi» — OTBETHMK

MpeacTaBUTENN CTOPOH B TPETENCKOM CYAE:
H/g

ApbuTpbl:
T. I. 3axapueHKo (egMHOANYHBIN apBUTP)

MpepcTaBUTENN CTOPOH B roCcyJapCTBEHHOM Cy/eE:
WNcTeu: npeactaBUTENb He ABUJICS
OTBeTuuk: E. B. MstomoB

Cyabu, BbIHECLUME peLleHUe B rocyAapCTBEHHOM cyae:
T. H. MwaHoBa

ot 2018 roga ykpanHcKoe myOJudyHOe aKI[MOHEepHOe 00l11e-
CTBO «AJTYEBCKMI METaJUTypTUUECKUIT KOMOMHAT» MOJaI0 Kac-
CallMOHHYIO XXaJo0y Ha MPUHITOEe APOUTPaKHBIM CYyJIOM rOpojia
Mocksbl 6 ntonsg 2018 roga peleHue' Mo MCKy K pOCCHUIICKO-
My OOO «Pycckast ropHO-MeTaTypruyeckasi KOMIaHUs» Ha CYMMY OKOJIO
39 MyiH py6. B oOxanyemMoM ompeneseHUM rocylapCTBEHHbIN apOUTpaXkKHbBIN

'Onpedenenue Apdumpaxcrozo cyoa 2opoda Mockevt om 6 uroas 2018 2o0a no deay Noe A40-77102/18-63-545
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CyIl OTKa3aJl B MIPU3HAHUU U UCTIOJJHEHUH PELICHUS
MKAC npu TIIIT YkpauHsl, npenycMaTpuBaBIlIe-
ro B3bICKAaHUE C POCCUICKON KOMIAHUM B IOJIb3Y
METAJTyPru4eckoro KOMOWHAaTa 3aJ0JDKEHHOCTH
IO KPYITHOM CleiKe, a TaKKe Pacxo/oB MO yIuiaTe
apOuTpaxkHOro coopa.

B 2013 rony mexny ykpanHckum ITAO u poc-
CUICKMM OOIIECTBOM OBLT 3aKJIIOYEH JOTOBOpP MO-
craBku. CoralieHueM NpeaycMaTpuBaIoCh, UTO BCE
BO3HUKAIOIIME B CBSI3W C HUM CHOPBI MOJIEXAT
pPacCMOTPEHMIO eNMHOJUYHBIM apoutpom MKAC
npu TTIIT YkpauHbl, a TPUMEHUMBIM B OTHOILLIEHUU
JIOroBOpa TMPaBOM SIBJISIETCS MaTepuajbHOE IPaBO
VYkpaunsbl. 24 anpeins 2015 roga BbIIIEYITOMSHYTHI
TPETEMCKUI Cyl BbIHEC pelIeHue IO MCKY AJueB-
CKOI'0 METaJJTypru4eckoro KoMOMWHaTa O B3bICKa-
HUM 3aJ0JDKEHHOCTH MO MOCTaBKE C POCCUICKOTO
00O. Pycckasd ropHo-MeTajaypruyeckass Komra-
HUs HE UCMHOJHWIA pelleHre TpeTelCcKoro cyjia,
YTO TMOCIYXXWJIO MPUYUHOU oOpalleHus yKpauH-
ckoro ITAO B poccuiickuii rocyqapCcTBEHHbIN apOu-
TPaXKHBIN Cy/ C ICKOM O MPU3HAHUU U TIPUBEACHUN
B MCITOJTHEHUE pELIeHUs TPETeMCKOro cya.

OpHako ApOuTpaxkHbBI cym ropoaa MoOCKBBI
MOCYMTAJ, YTO MCIOJHEHUE BBIHECEHHOIO €IWHO-
JnaHbM apoutpoM MKAC nipu TTIIT YkpauHsl pe-
LIeHWS OYIeT MPOTUBOPEUYUTD ITYyOJIMIHOMY MOPSIIKY
Poccuiickoit Penepalinu, MOCKOJbKY P PacCMO-
TPEHUHU Jena apOUTp He ydyesa HOPMbI POCCUICKOTO
3aKOHOJATEILCTBA 00 O0IIEeCTBaX ¢ OrpaHUYEHHON
OTBETCTBEHHOCTBHIO, a TaKXe ITOJOXEHMS 3aKJIo-
YEHHOTO CTOPOHAMM COTJIAIIEHUSI OTHOCUTEIBHO
MMPUMEHHUMOTO TTpaBa.

Kak ObUTO ycTaHOBIEHO POCCHUMCKUM apOu-
TPaxKHBIM CYIOM, TOTOBOP MOCTaBKM BXOMUT B PsI
B3aMMOCBSI3aHHBIX CAEIO0K, O0Iasi CyMMa KOTOPBIX
coctanJsiet 6osee 40% cTOMMOCTU MMYIIIECTBA POC-
cutickoro OOO. ITosToMy coryaiieHue MOMJIEXKUT
OIOOPEHUIO OOIIMM COOpaHUEM YYACTHUKOB O0IIIe-
CTBa KakK KpyITHas CeJKa B COOTBETCTBUM C 3aKO-
HonaTeJbcTBOM P® 00 ob11iecTBax ¢ OorpaHMYeHHOM
OTBETCTBEHHOCThI0. OHAKO J0Ka3aTeabCTBa OHO-
OpeHMsI CoTIallleHNsT MeXITy YKPanHCKOI KOMITaHU-
el M1 poCCUICKUM OOLIECTBOM CyIy He ObLIU Mpe-
CTaBJIeHbl. BbIHeceHUe pelieHusT eIMHOJUYHBIM
apoutpoMm MKAC npu TIIIT Ykpaunsl 6e3 ydyera
TpeOOBaHUI POCCUIICKOTO 3aKOHOAATEIbCTBA SIBJISI-
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eTCsl HapyllleHueM IyoauyHoro mopsaka Poccuii-
ckoii Menepanun.

B cBoem ompeneneHUM poccUiicKuii Tocyaap-
CTBEHHBIN Cy/ TakXkKe yKazajl, 4To MpU paccMOTpe-
HUU Aejila apOUTPOM TPETEHCKOTO Cyna ObUIM TPU-
MeHEeHBl HOpMbI BeHCKOII KOHBEHIIMM O JIOTOBOpaXx
MEXIyHAapOMHOI KyIUIM-Tpofaaxu ToBapoB 1980
roja, B TO BpeMsl Kak cOrjalleHUeM CTOPOH OBLIO
YCTAHOBJIEHO, UTO TIpU pa3pelieHUu cIiopa Ipu-
MEHEHMIO TIOJIekaT HOPMbI MaTepHaJbHOTO TIpa-
Ba YkpauHbl. VI3 3TOrO Clieayer, 4yTO HOPMbI MeX-
JYHApOJHBIX JOTOBOPOB HE MOJUIEXATU IPSIMOMY
MPUMEHEHUIO TIPU pa3pellieHuM Criopa eIuHOINY-
HbeIM apouTpoM MKAC mipu TTIIT YkpauHbl. Apou-
TpaXkKHbIN ¢yl ropona MOCKBBI TIpUILIe] K BBIBOLY,
YTO HECOOJIOIEHUE MOJIOXKEHHWI TOTOBOpa O IIpuMe-
HUMOM ITpaBe MPOTUBOPEUUT MyOJTUIHOMY TTOPSIIKY
Poccuiickoii @enepanyn.

ITomMumo mpouero, ApOUTPaKHBIM CYIOM TO-
poaa MoOCKBBI OBIIO OTMEUEHO, YTO apOuTp Tpe-
TEMCKOro Cyla He HcceoBal HeOJIaronpusTHbIC
MOCAEACTBUS KPYITHOW CIEIKU JUISl €AMHCTBEHHOTO
ydacTHuKa poccuiickoro OOO.



OB30P CYAEBHbIX PELLIEHNN PO —— HOBOCTU

[TPOBEPKA HA COOTBETCTBUE
[TYBJINHHOMY NOPALKY
HNOJIKHA INMPOBOANTBHCAH
CYOAMU PO 10
COBCTBEHHOW MHUNLIMATUBE

Banepusa [lueaunyesa

CTopoHbI criopa:
AO «dapmcTaHgapT» — UCTeL,
AO «[puHaEKC» — OTBETUMK

MpepcTaBuTEN I CTOPOH B TPETEMNCKOM Cyae:
H/n

ApbuTpbl:
O. H. 3umeHkoBa (npeacenatens), A. B. Acockos 1 A. 1. Ceprees.

MpepcTaBUTENN CTOPOH B rOCYAApCTBEHHOM CyAe:
AO «®PapmcTtangapT»: B. B. Kapnos, b. A. TaTapuHLeB
AO «[puHaeke»: A. A. Monoewuy, . B. LLiomeco
OO0 «IpuHaekc Pyc»: A. B. bBpyukuit

Cyabu, BbIHECLUME peLleHne B rocyAapCTBEHHOM cyae:
H. B. MNaenoBa (npeacenatenscTeytownii cyabs), M. K. AHToHOBa, . B. TioTuHa

nong 2018 roma cBouMm omnpeaenenueM' BepxosHblii cya Poc-
cuiickoit Denepaliiy HAMPaBWI Ha HOBOE PACCMOTPEHUE IO
0 BbIJIau€ MCITOJTHUTEIHLHOIO JTMCTAa Ha MPUHYAUTEIbHOE UCTIO-
Henue pemeHusi MKAC npu TIIIT P® no mcky poccuiickoro
IMAO «®apmMcTanaapT» K JaTBUICKOM Kommanuu «[punaekc». OTMEHUB peltie-
HUS CyJIOB MEPBOIi M KacCallMOHHOM MHCTaHIIMIA, BepXOBHBIN Cy/ yKa3aa Ha He-
00XOIMMOCTb TPOBEPKHU PEIIEHU I TPETEUCKUX CYA0B HAa COOTBETCTBUE MyO TN -

'Onpedenenue Bepxoenoco cyoa Poccuiickoi @edepauuu om 13 urons 2018 eoda Ne 305-DC18-476 no deay Ne A40-
118786/2017.
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HoMy TTopsiaKy P® mo kaxaomMy paccMaTpuBacMoMy
JIely BHE 3aBUCUMOCTU OT HAJIMUUSI COOTBETCTBYIO-
LIMX JJOBOJOB CTOPOH.

B mae 2017 roga xomnerusi apoutpos MKAC
npu TTIIT P® BuiHecna pelieHue B moib3y «Dapm-
cTaHaapTa» 10 AeJy O B3bICKAHUU HAa CyMMY OKOJIO
53 MJIH py0. MO 3aKJIIOYEHHOMY MEXIy OOIecTBa-
MM J0TOBOpPY NocTaBKu. CIopbl U3 JOTOBOPA IO~
JIEXKaIU nmepeaade B TPETEMCKUM Cyll HA OCHOBaHUM
COrJlallieHUs CTOPOH. «IpUHIAEKC» HE WCMOJHWI
petreHue Koyieruu apoutpos MKAC, uyro mociy-
KWJIO MpPUYMHOK oOpalieHus poccuiickoro AO
B TOCYIApCTBEHHBIM CYyl C HMCKOM O IPU3HAHUU
M UCITOJTHEHUN BBIHECEHHOTO B €r0 MOJb3y pellle-
Hug. ITockonbky AO «IpuHaekc» BiIageao CTO-
MpoleHTHO! nojieir poccuiickoro OO0 «IpuHaekc
Pyc», «@apmcTanaapT» moaai UCK B ApOUTpaXKHbII
cya ropoaa MOCKBBI 110 MECTY HaXOXICHUST MMY-
mectBa orBeTyrka. Cyn nepBoii MHCTaHIIUM, a BIO-
CJICICTBUU TaKXe W CyJ KacCallMOHHON MHCTaHIIUU
YIOBJICTBOPUIN TpeOOBaHMWE O BblJaue MCIIOJHU-
TEJIBHOTO JIMCTA HA OCHOBAHWM PEIIeHUs] apOUTPOB
MKAC mipu TITIT PO.

B auBape 2018 roga AO «IpuHaexkc» u ero poc-
cuiickoe movyepHee 00I1eCTBO OOpaTUIIMCh C Kacca-
LIMOHHOM kan000il B BepxoBHbIit cyn Poccuiickoi
Deneparuy. 3asBUTEN aNle/UISIIMOHHON Kaa00bl
COCJTAJINCh HAa TO, YTO UCTIOJTHEHUE PEIICHUS TPEeTeii-
CKOTO cyJda MPOTUBOPEYUT ITyOJUIHOMY TTOPSAKY,
a UMEHHO MPUHLIMIIAM CITPaBEAJIMBOCTH, COpa3Mep-
HOCTU M 3aKOHHOU CMJIBI cyaeOHOro akra. «[puH-
neke» u «IpuHaekce Pyc» ykazanu, 4To Mo JaHHOMY
cnopy ecTh paHee npuHsToe peieHue MKAC, a tak-
Ke pellIeHMs TOCyIapCTBeHHbIX cynoB’. [ToBTopHas
nogaya ucka «PapMcTaHIAPTOM» CBUIAETECIBCTBY-
€T 0 HeTOOPOCOBECTHOCTH OOIIECTBA, a TAKXKe Ha-
pylIaeT TMpaBOBYIO OMPEAEICHHOCTb M TPUHIIUII
OKOHYATEJbHOCTH U HEOTPOBEPKUMOCTH CyAeOHO-
ro peuieHusi. [ToMrumMo mpouero, 3asiBUTEIN Kalo-
Obl OTMETWJIM, YTO TpeOoBaHusl «PapmcTaHaapTa»
OCHOBAaHBI Ha €ro MpaBe Ha CKUIKY B COOTBETCTBUU
C 3aKJIIOYEHHBIM MEXIy OOIIEeCTBAMU JOTOBOPOM,
onHako poccuiickoe ITAO He ucnonHsio 100po-

COBECTHO 00$13aTEIbCTBA, CChLIAsSICh Ha KOTOpPBIE
TpeboBaJI0 MpPeAOCTaBAeHUsI CKUIKMU. JlaHHBIA 10-
BoJ «IpuHaEKca» MOATBEPKAAETCS U YIOMSHYTBIMU
pelIeHUsIMU TOCYAAapCTBEHHBIX CyloB PD mo mcky
JouepHero oo1iecTBa «[puHIEKCca».

KaccanmonHast xajtoba TakxkKe COAepKUT 3asiB-
JIEHWE O TOM, UTO pellIeHHEe TPETEHCKOro cyaa J0JIK-
HO OBLJIO TPUBOIMUTHLCS B UCTIOTHEHUE Yepe3 TaTBUIA-
CKUI TOoCyHapCTBEHHBIN CyI, MOCKOJbKY CTpaHOM
HaxOXIeHUs JoJDKHUKA siBisieTcs JlatBuiickas Pe-
cITyoJInKa.

B pesynbraTe paccMoTpeHus aeina BepXxoBHBIN
cyn Poccuiickoit Penepaiiiy He corjacuics ¢ 10-
Bogamu AO «Ipunmekc» u OO0 «IpuHgekc Pyc»
O TMOJCYIHOCTU MCKa O TPUHYIUTEIbHOM HCHOJI-
HEHUU peIleHUsI, BHIHECEHHOIO KOJUIeTneil apou-
tpoB MKAC mipu TIIIT PD, rmocunTas 10ITyCTUMBIM
MpeabsBICHUE TPEOOBAHUS 10 MECTY HaXOXIECHUS
UMYIIECTBA NOKHUKA. TeM He MeHee Cya ciaeal
BBIBOJI O TOM, UTO HUKECTOSIIIIUM CyIaM HaUIeXallo
M0 COOCTBEHHOUW WHUIIMATUBE MTPOBEPUTH BO3ZMOXK-
HOCTb OTKa3a B UCITOJTHEHUM PEIIEHUST TPETEHCKO-
TO Cy/Jia Ha OCHOBaHMY MPOTUBOPEUYNS UCITOTHEHUS
MyOJIMYHOMY TOPSIAKY (Yero MMy He ObUIO clesa-
HO). B cBs3u ¢ 9TM BepxoBHBII Cya HamTpaBuI I€JI0
Ha TTOBTOPHOE PacCMOTpeHUe B ApOUTpaKHBINA CyI
ropoga MoOCKBHI.

2Pewenus AC 2. Mockewt om 12 aseycma 2016 200a, nocmanosnenus Jeésamo2o apoumpaicho2o aneaiayuoHHo2o cyoda om 28
okmsops 2016 eoda u AC Mockoseckoeo okpyea om 9 ¢heepans 2017 2o0a no deay No A40-45320/2016 no ucky OO0 «Ipun-

dexc Pyc» k TTAO «@apmcmandapmy.
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N KOHCTUTYUMNOHHbLIV

CyLd PO MNMPU3HAJIN

CIOPbI N3 TOC3AKYIIOK

APBUTPABEJIbHbIMW

Banepus [ueaunyesa

CTopoHbI cnopa:
AO «MocTensioceTbCTpoOM» — UCTeL,
AO «MOCUHXKNPOEKT» — OTBETHUK

MNpeacTaBuTeNM CTOPOH B TPETENCKOM cyae:
H/n,

ApbuTpsli:
H/n,

MpepcTaBUTENN CTOPOH B rOCYAapCTBEHHOM Cyae:
AO «MocuHknpoekT»: H. M. AnekcaHgpos
Cyapbu, BbiHECLLME peLLEHUNE B FOCYAAPCTBEHHOM cyae:

T. B. 3aBbss10Ba (NpeacenaTenbCTBYOWMIA CyAbs)
H. B. lNaBnoBa, M. B. TtoTuHa

AO «MocTennocetbcTpoi»: A. B. Kawmpun, 1. A. Xapnamos, A. A. LLInpses

ntonsa 2018 roma Koui-
JIeTUST 1O  9KOHO-
MMUYECKUM cropam
BepPaccMoTpeB
B KacCallMOHHOM TIOpsKe Meso
no ucky AO «MocCTermioceTbCTpoii»
K AO «MOCUHXIPOEKT», CyI OCTaBUJI
B CUJIE PEIIEHUs CYIOB MEPBOI U BTO-

pO¥ MHCTAHIIUM, YKa3aB Ha PAaBEHCTBO
CTOPOH JIOTOBOpPA O 3aKyMKax Ui ro-
CYNApPCTBEHHBIX W MYHUUMITAJIbHBIX
HYXII, a TAKXKE Ha TPUMEHUMOCTb K UX
OTHOILIEHUSIM MMPUHIIATIA CBOOOIBI 1O-
roBopa.

B 2013 romy nBa 3aperucTpupo-
BaHHBIX B MOCKBE aKIIMOHEPHBIX 00-

'Onpedenenue Bepxosnoeo cyda Poccuiickoii @edepayuu om 19 uronsn
Ne A55-25483/2015.

2018 eoda No 306-2C16-19550 no oeny
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IIeCTBa 3aKJIIOUIN JOTOBOP T€HEPATbHOTO MOAPSI-
Jla, OJIMH U3 MYHKTOB KOTOPOT'O COAEPKaJl OTOBOPKY
0 Tepemaye BCEX BO3HUKAIOIIMX M3 COTJIALICHUS
crnopoB B TpeTeiickuil ¢y CTPOUTENbHBIX OpraHu-
3alUi TopoAa MpyU aBTOHOMHOW HEKOMMEPUYECKOM
opraHuzanuu «lleHTp opUANYECKON MOIIEPKKU
CTPOMTEJbHBIX OpraHu3auuii ropoma». Henamme-
xKainee ucnoaHeHue AQ «MoOCUHXITpoeKT» 00s13a-
TEJIbCTB IO JOTOBOPY MOCTYKWJIO MTPUUMHON 00pa-
meHust AO «MocCTeIoceTbCTpoii» B TpeTeUCKUit
cya, Kotopblii B 2016 roay BeIHEC pellieHUE B TTOJIb3Y
ncTHa. «MOCHHXKIIPOEKT» HE WCITOJIHWI PEIlecHUE
TPETENCKOTO cya T0OPOBOJIBHO, B CBSI3U C UEM €T0
KOHTpareHT oOpaTwicsi B TOCYAapCTBEHHBIN CyaI
C UCKOM O MIPU3HAHUU W TIPUHYAUTETHBHOM HCIION-
HEHUM PEIICHMUS.

Cynabl epBoii U BTOPOl MHCTAHIUI TTPUHSITU
pellleHre O TMPUHYIUTETbHOM WCTIOJTHEHUM pellle-
HUS TpeTercKoro cyma. «MOCUHXIIPOEeKT» o0pa-
TUJics B KoJuteruto BepxosHoro cyna P® c kaccaru-
OHHOI1 XXaylo00i1, B KOTOPOIl cChUIANICS Ha OCOOYIO
MPUPOIY OTHOIIEHUI MEXIYy CTOPOHAMHU Cropa,
a TakXke OCOOBI CYOBEKTHBIN COCTaB MPAaBOOTHO-
meHnii. Cto mpoiueHToB akiuii B AO «MocuH-
JKIPOEKT», BBICTYTABIIIEM 3aKa34YMKOM I10 TOTOBOPY,
MpUHAIIEXUT ropoay Mockse. ClienoBaTenbHO,
B cooTBeTcTBUU ¢ DenepaibHbIM 3aKOHOM No 223-
®3 0 roczakymnkax K cieJKkam 3TOro 0011ecTBa Mpu-
MEHSIOTCS TIpaBWIa O 3aKyMKax JIJIsl TOCYIapCTBEH-
HBIX 1 MYHULIMTIATBHBIX HYK]I, CTIOPBI TI0 KOTOPBIM,
[0 MHEHUIO 3asiBUTEJISI KaCCAllMOHHOM >XaJloOBl,
HE MOTYT IepeaaBaThCs Ha pa3pelleHne TPETEeNCKOo-
ro cyza.

IIpu pa3petieHnu cropa 3KOHOMHUYeCcKast KO-
Jiernsi BepxoBHOro cyia ycMoTpelia HeompeaesieH-
HOCTb B PETYJIMPOBAHUM apOUTPaOETbHOCTU CIIOPOB
U3 TOC3aKyMOK, BCJAEACTBHE YEro MpUOCTAaHOBUJIA
MPOM3BOMICTBO MO Jedy U obparwiack B KoHcTH-
TYLIMOHHBIN cyn PP ¢ 3ampocoM o mpoBepke KOH-
CTUTYLIMOHHOCTU HEKOTOpbIX TojoxeHuin AITK
P®, ynomsauyroro 3akoHa Ne 223-d3, a Takxke

®enepanbHoro 3akoHa Ne 382-D3 «O6 apburpa-
Xe (TpeTeiickoM pa3buparesbcTBe) B Poccuiickoi
®enepann». KOHCTUTYLIIMOHHBIM CyIl B CBOEM
ormpeaeeHUN TTOMYePKHYIT TPaskIaHCKO-TIPaBOBYIO
MPUPOAY OTHOIIEHUI B paMKax 3aKyIOK JUISI TOCY-
JMApPCTBEHHBIX U MYHHUITUTIATbHBIX HYXX]I, KaK U TIPU-
MEHMMOCTb K HUM B TTOJIHOM Mepe TPUHIIUIIOB pa-
BEHCTBa CyOBEKTOB rPakAaHCKUX IMTPABOOTHOIIICHU I
1 CBOOOJIBI IOTOBOPA. 3aK/tovast JOrOBOPHI O roc3a-
KYIKax, CyObeKThl MpaBa, IMOAMNAAaoIIue oA pe-
rynupoBaHue DdenepanbHoro 3akoHa No 223-D3,
BBICTYIAIOT HE KaK BJIACTHbIE CYOBEKTHI, a KaK paB-
HbIe YYaCTHUKH I'paxkJIaHCKOro obopoTa, mpruodpe-
Tasl BCE COOTBETCTBYIOIIIME MpaBa M O0S3aHHOCTH.
Bo3moxxHOCTh TIepenaTh crop M3 J0roBopa Ha pac-
CMOTpPEHHE TPETEHCKOTOo cy/a SIBISIeTCS HEOTheMIIe-
MOM COCTaBJISTIONICH TPUHITMIIA CBOOOIBI TOTOBOPA,
a 3HA4YWT, TaKasi BO3MOXHOCTb €CThb M Y CTOPOH J0-
TOBOpa 3aKyIKHU JJIS TOCYIapCTBEHHBIX ¥ MyHUIIV-
MaJTbHBIX HYX]I.

Ha ocHoBanuu caenaHHbIXx KOHCTUTYIIMOH-
HBIM CYJIOM BBIBOJIOB KOJIJICTHSI TT0 9KOHOMUYECKUM
criopam BepxoBHoro cyna P® mpuHsia peiieHue
O MPUHYINUTEIPHOM UCTIOJTHEHUH PEIICHUS TpeTeli-
CKOTO cy/fa.

20Onpedenenue Koncmumyuyuonnoeo cyoa Poccuiickoii @edepavyuu om 12 anpens 2018 2oda Ne 865-0 «Ilo 3anpocy Cyodeo-
HOU Koaneauu no sKkoHomuueckum cnopam Bepxosnoeo Cyda Poccuiickoii Pedepayuu o npogepke KOHCMUMYUUOHHOCTU
nonoxcenuit Apbumpaxcrozo npoueccyanvrozo kooexca Poccuiickoit @edepayuu, a makice pedepanrvrvix 3axkonos “O 3a-

KynKax moeapos, pabom, ycaye 0moeabHbIMu 8U0amu 1opuduiecKux auy”,

» &,

O mpemeiickux cyoax 6 Poccuiickoit @edepa-

yuu” u “O6 apoumpance (mpemeiickom pasdupamenvcmee) 6 Poccuiickoi @edepayuu”».
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HAJTMYME PELLEHNA
TPETEMCKOIO CYOA

HE BJIMAET HA MPOBEPKY
OBOCHOBAHHOCTU
TPEBOBAHMN KPEANTOPOB
P BAHKPOTCTBE

Banepusa [lueaunyesa

OB30P CYAEBHbIX PELLIEHNN PO —— HOBOCTU

CTopoHbI criopa:

OO0O «lNapnteTb» — KpeaMUTOp MO PeLLUEHNIO TPETENCKOro cyaa

000 «LUPP Kanutan» — 3asBUTEb KACCALMOHHOM »Ka106bl B roCy4,apCTBEHHOM cyae
00O «Buc-cepBuc» — fOHKHUK MO peLLUEHUIO TPETENCKOro CyAa, OTBETUMK

MpeacTaBUTENIN CTOPOH B TPETEMCKOM Ccyae:
H/n,

ApbuTpsl:
H/n,

MpepcTaBuTENIM CTOPOH B roCyAapCTBEHHOM cyae:

OO0O «lNaputetb» — E. C. MNonpsauxuHa

000 «UdP Kanutan» — A. A. ®omuH, A. M. Arybosa

KoHKypcHbIn ynpasastowmin OO0 «Buc-cepsuc» — . A. MNpyaeukumn

Cyapbu, BbiHECLLME peLLUEeHNE B FOCYAapCTBEHHOM Cyje:
M. B. Pasymos (NpeacepaTtenscTytowmii cyabs), E. C. KopHentok, C. B. Camyitnios

nrong 2018 roga BepxoBHbiii cyn P® BoiHEC pelieHue! Mo aeny
o BkuitoueHuu TpedoBanuii OO0 «ITaputeTb» Ha cymmy 315 MitH
py0. B peecTp TpeOOBaHUI KPEAMTOPOB MPOXOJSIIETO Mpolie-
nypy 6ankporctBa OOQO «Buc-cepBuc». TpedoBaHusl 0011e-

'Onpedenenue Bepxosroeo cyoa Poccuiickoii Pedepavuu om 19 uroas 2018 2o0a Ne 306-2C16-19550 (7) no deny No AS55-

25483/2015

N21 CeHTa6pb 2018
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HOBOCTWM —— OB30P CYAEEHbIX PELLEEHN PO

CTBa OCHOBaHbl Ha pEIIEHWU TPETEUCKOTo cyaa
MpU HEKOMMEPUYECKOM yupexxneHun «MocKoBCKast
TpeTelicKasl majgaTa» 1Mo UCKY U3 COTJIallleHUsI O HO-
BallM BEKCEJIBHOTO 00s3aTebCTBA M €ro 3aMeHe
Ha 00eCcIevYeHHOe MOPYUYUTEIHCTBOM 00513aTEILCTBO
0 TI0CTaBKe ToBapa. M ccienoBaB MaTepralibl aea
B TOPSIIKE PACCMOTPEHUSI KacCAllMOHHOM XKaJloObl
000 «I®P Kanuran» (kpeauTop B aejie 0 OaH-
KpoTcTBe «Buc-cepBuca»), BepXoBHBII cym oTKa-
3ay1 Bo BktoueHuM tpedoBaHuii OO0 «Ilaputerb»
B peecTp TpeboBaHUil KpenuTopoB. Cyn mocuuTant
3a[I0JKEHHOCTh «Buc-cepBruca» HEOOOCHOBAHHOM,
a pa3dMpaTesbCTBO B TPETEUCKOM CYyAE W3 3aKIIIO-
YEHHOTO CTOPOHAMM TIOTOBOpa HOBALIMU JIUIIb CO3-
JNlaHEeM BUIMMOCTHU YaCTHOIIPABOBOTO CHopa.

B mapre 2015 roma mexay OOO «Buc-cep-
Buc» 1 OO0 «bpuc» ObLT 3aKIIIOYEH JOTOBOP MEHBI
Bekcesieit. Brocneactsuu OOO «Ilaputerb» cra-
Jo aepxareneMm 32 BbigaHHbIX OOO «Buc-cepBuc»
Bekcesnelr u B aBrycte 2015 roma NpeabsBUIO WX
«Buc-cepBucy» mjs oriarsl. Yepes Tpu AHS TTOCTE
npenbsiBiaeHus: TpedoBaHust Mexnay OOO «Ilapu-
teTb», OO0 «Buc-cepuc» u obiiectsoM «IIpo-
(G HXUHUPUHT-M>» OBUTO 3aKITIOYEHO COTIallleHUE
0 HOBAllMM, B COOTBETCTBUU C KOTOPBIM TPEOOBAaHUSI
MO0 BEKCEJIBbHOMY 00513aTebCTBY OBLIM 3aMEHEHBI
00513aTEJIbCTBOM IO TTOCTaBKE IM3EJIbHOTO TOILIN-
Ba B YCTaHOBJIEHHBI cpokK. B ciydae mpocpouku
nocrtaBiuka (odmecta «IIpodHXUHUPUHT-M»)
Oosiee ueM Ha ceMb KasieHAapHbIX nHel «[TaputeTb»
BIpPaBE O0TKA3aThCs OT MPUHSITUS UCTIOJTHEHUS U TI0-
TpeboBaTh BO3BpaTa ACHEXXHBIX CPEACTB U BO3MeEIIIE-
HUS YOBITKOB C MocTaBiuKa u nopyuurens (OO0
«Buc-cepBuc»). JloroBop HOBallMM TakXke Mperyc-
MaTpUBaJl Mepenady BCEX CIIOPOB M3 COTIJIAIICHUS
O HOBallUM Ha pPacCMOTpPEHHE TpPEeTeHCKOoro cyna
MpU HEKOMMEPUYECKOM yupexxneHun «MocKoBCKast
TpeTecKad majgarar.

B cBs3u ¢ mpocpoukoii moctaBiiuka «Ilapu-
TeTb» 00paTU/ICS K HEMY U K MOPYYUTENIO C Tpe-
OoBaHMEM O BBITJIaTe AEHEXXHBIX CpeAcTB. HeBbi-
MOJITHEHUE AAaHHOTO TPeOOBaHUS CTaJO MPUYWHON
oopameHuss OOO «Ilaputerb» B Tpeteckuit
Cyll C MCKOM O COJIUJapHOM B3bICKAHUU CPEACTB
¢ «I[IpodUHxuHupunr-M» n «Buc-cepsuca». Pe-
IIEHEM TpeTeHCKOro cyaa TpeOoBaHUS UCTIA ObUTU
ynosieTBopeHbl. B centsiope 2015 roma OO0 «Ila-
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puteTb» ynaaoch MoJyduTh UCTIOJHUTEIbHBIN JTUCT
B TOCYAapCTBEHHOM apOMTPaskHOM Cy/ie B OTHOIIIE-
HUM TIpaBonpeeMHuKa obmectBa «IIpobNHXUHM-
puHr-M>». ITockonbKy B oTHOLIEHUM «Buc-cepBuca»
ObL1a BBeJEHa Mmpolieaypa 0aHKPOTCTBA, apOUTpaK-
HBII Cyl OCTaBUJ 03 PacCCMOTPEHUS TPEIbSIBICH-
Hble eMy TpeboBaHus. «ITaputeTb» oOpaTuics B ro-
CYJapCTBEHHBIN Cya ¢ TpeOOBaHWEM O BKJIIOUCHUU
ero TpeObOBaHUIl B peecTp TpeOOBAaHUI KPEIUTOPOB
B paMKax npoieaypsl 6ankporcTBa OO0 «Buc-cep-
Buc». [lociie paccMOTpeHUs Aejia CyaoM IepBOi
M aneJUISIIMOHHONM MHCTAHLIUI OHO OBLIIO OTIIpaBJie-
HO Ha HOBOE PacCMOTPEHME KaCCAIIMOHHBIM CY/IOM.
[MpuHsgTOE MO JEIy HOBOE pelleHUEe cyda TepBOi
WHCTAHIIMK ObUIO 00XKaJ0BaHO 3aMHTEPECOBAHHBI-
MM JIMIIAMU B aneJUISIIMOHHOM M KacCallMOHHOM
nopsiake, a B utojie 2018 roga ObUIO pacCMOTPEHO
KOJIJIETMEel 110 SKOHOMMUYECKHUM criopam Bepxos-
Horo cyma P® 1o kaccanmmoHHOM kanobe «LIDP
Kanutan». 3asgButens XaaoObl MPOCUI TPU3HATH
HENeNUCTBUTEILHBIMU CACIKU, Ha KoTopbix «Ilapu-
TeTb» OCHOBBIBaJI CBOU TpeOOBAHUSI.

OrtkaspiBasi Bo BHeceHHMM TpedoBaHuii OO0
«ITaputrerb» B peectp, BepxoBHBI cym ykaszai
Ha TO, YTO 00IlIeCTBAaMU B IIpeIABEpUN OAaHKPOTCTBA
00O «Buc-cepBuc» OblIa co31aHa BUIMMOCTb YacT-
HOMPABOBOTO CIOpa, pPaccCMaTpyMBaeMOTO TpeTeil-
CKUM CYJIOM, a TaKXKe OTCYTCTBUSI COMHEHUI 10 BEK-
ceJIbHOMY 00s13aTeIbCcTBY o0IecTBa «Buc-cepBuc»
U ero 0eCCOPHOCTH C 1IeJIbIO YITPOIIEHHOTO BKITIO-
YeHUsI HEOOOCHOBAHHOM 3aJ0JKEHHOCTH B PEECTP
TpeboBaHMil KpeautopoB. Cya Halllead CTpaHHBIM,
YTO pa30oUpPaTeSbCTBO B TPETEMCKOM Cy/ie 3aBEpIIy-
JIOCh B HEOOBIYHO KOPOTKUI CPOK (ceMb paboumx
nHeit), pu 3toMm OO0 «Buc-cepBuc» cpasy npu-
3HAJIO MPEeAbSIBICHHBIC EMYy UCKOBbIE TPEOOBAHUS.

BepxoBHBII cyn TakXke OTMETWJI, 4YTO apOu-
TpaXKHbIM CyJlaM CJIeI0BajIO MOJHBIM U BCECTOPOH-
HUM 00pa3oM M3y4UTh OTHOCSIIMECS K BEKCEb-
HOM 3al0JDKEHHOCTU OOCTOSITE/ILCTBA, KaK eclid
Obl B OTHOLIEHUM AAHHBIX TPeOOBAHMUII HE OBLIO
BBIHECEHO pellieHUe TPeTelCcKOro cyaa. DTo o0bsc-
HSIETCS TeM, YTO BKJIIOYEHME B peecTp TpeOOBaHUIA
KPEeAUTOPOB HEOOOCHOBAHHBIX TpeOOBaHMI MpPO-
THUBOPEYUT MyOIMYHOMY mopsianky Pd, a mMeHHO
(yHIaMeHTaJIbBHOMY HPWHIKITY PaBHOM IPaBOBOI1
3alIUThl MHTEPECOB BCEX KPEAMTOPOB, UCKITIOYAIO-



1IEeMY YIOBJIETBOpeHUEe Oe3 Hajexalleid MpoBepKU
TpeOOBaHUIl OTHUX KPEIUTOPOB B YILIEPO APYTHM.
TpeboBaHMe MO TOroBopy HOBaIMM BepXOBHBI CyI
CcYeT He0OOOCHOBAHHBIM BBUAY HEOKA3aHHOCTU Ha-
JIMYUST MEXKIY CTOPOHAMU HOBUPOBAHHOTO BEKCEJIb-
HOTO 00513aTebCTBA.

TpeboBanue OO0 «LIDP Karnmran» o mpusHa-
HUU caeloK «Buc-cepBuca» HenelCTBUTEIbLHBIMU
OBLIO OCTaBJICHO 0€3 YIOBJIETBOPEHUS, TOCKOJIBKY,
110 MHEHUIO Cy/ia, O0IIIEeCTBO HE SIBJISIETCS 3aMHTEPE-
COBaHHBIM JIMIIOM B OTHOIIEHUU CAEJOK, KOTOPhIE
B CBSI3M C pElICHMEM Cyla He TMOBIWSUIM Ha KOH-
KYPCHYIO Maccy TOJKHUKA MPYU 0aHKPOTCTBE.

N21 CeHTa6pb 2018
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HOBOCTN —— HOBOCTW APBEUTPA>XA B B BEJIAPYCH

HOBOCTWU

BEJIOPYCCKOI'O

APBUTPAXA

JasHo He cnblwanu o 6esopyc-
CKOM apbumpaxice?

3mom npobesn 8 3HAHUSAX NPU38AH
80CNO/IHUMb 0630p AsnekcaHopa
Xpanyukozo,

napmuepa a08oKAMCK020
6ropo «Cbicyes, boHoapb, Xpanyuy-
kuti CEX», MuHck
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Mpesngnym MAC
3anpeTus oobeauHATL aena

utofisgt 2018 roga npe3uanym MexxayHapoaHOro apouTpakHOTo
cyna (MAC) nipu benopycckoil ToproBo-npoMBIIIJIEHHON Ta-
narte (BenaTIIIT) mpunsut moctanoBiaeHUe Ne 4 «O pa3bsiCHEHUT

OTACAbHBIX MosoXeHuit Permamenta MexxayHapoaHoro apou-
TpaxxHoro cyaa npu beaTIII».

B yactHocTH, pa3zbsicHeHMsT KacaroTcsl NyHKTa 4 cratbu 21 PernmamenTa,
KOTOpas MpeaycMaTpuBaeT, YTO B UICKOBOM 3asiBJIEHUN MOTYT ObITb COeAMHEHBI
JIMILIBL TPpeOOBaHMsI, BO3HUKILIME U3 OJHOIO A0roBopa. B ciydae npeabsBieHuUs
HMCKOBBIX TpeOOBaHUM, BOSHUKIINX U3 Pa3HBIX JOTOBOPOB, KaxkaA0e TaKOe Tpe-
0oBaHME NOJKHO OBITH O(DOPMIICHO CAMOCTOSITEIbHBIM MCKOBBIM 3asiBJI€HUEM
C OIJIaTOM KaXIIOro U3 HUX apOUTPaKHBIM COOPOM.

Tak Kak JaHHOE TOCTaHOBJIEHUE TIPSIMO He 3arpelaeT o0beAuHEeHUE Iell,
MOXHO OBLJIO MPEanoa0XNUTh, YTO UX KOHCOJUAALMS BO3MOXHA B Clydyae CO-
r1acusi cTopoH crnopa. OaHako, Kak okaszajaoch, y npesuauyma MAC npyras
MO3ULIMSI, a UMEHHO:




* B OIHOM HCKOBOM 3asiBICHUM HE MOTYT
OBITb COEMHEHBbI TPEOOBAHUS M3 Pa3HbBIX
nJoroBopoB. Ilo TpeboBaHUSIM U3 pas3iny-
HBIX JIOTOBOPOB JIOJDKHBI OBITH BO30YXIe-
HbI CAMOCTOSITEILHBIE JIEJ1a;

*  COCTaB Cy/ia 10 YKa3aHHBIM JIeJIaM MOCJIe BO3-
Oy>K/IeHUsI OTACIbHBIX IPOU3BOJICTB HE BIpa-
BE OOBEIMHSTH UX B OTHO MMPOU3BOJICTBO.

C Touku 3peHus1 npesuauyma MAC, Bormpoc

KOHCOJIMAAIMKU HE MOXET OBbIThb peIlieH COCTaBOM
apouTpaxka.

HoBoe ocHoBaHue —
HOBbIN UCK

Cratbst 30 Permamenta MAC ycraHaBIUBaerT,
YTO B XOJ€ TMPOW3BOJCTBA MO Hey Jtobdasi CTOpo-
Ha UMeeT TPaBO MUCbMEHHBIM 3asBJICHUEM H3MeE-
HUTb WIW JOIOJHUTb CBOM MCKOBBIE TPEOOBaHUS
WIM Bo3paxkeHus npoTtuB Hux. IIpesmmuym MAC
pa3bsICHWI, YTO TaKO€ XOJATaliCTBO HE TOJIECKUT
YIIOBJIETBOPEHUIO, €CJIU B HEM COAEPXKUTCS TpeOoBa-
HUe 00 U3MEHEHUHU U TpeaIMeTa, 1 OCHOBaHUS MCKa.
B Takom ciyyae cTopoHa MMeeT MpaBoO MPEeabsIBUTh
HOBBII ICK IO HOBOMY IPEAMETY U OCHOBaHUIO.

[TpuHsATME HOBOTO MCKa HE BJIEUET 3a COOON
aBTOMATUYECKOTO TMpeKpallleHusT JAejia, MO0 OTHO-
IIEHUIO0 K KOTOPOMY OBLJIO 3asiBIEHO XOJaTailCTBO
00 U3MEHEHUU MCKOBBIX TPEOOBaHUIA.

EcTb pewnenne? lante
npoTtoko!

Eite oqHO pasbsicHeHUe ObUIO JaHO B OTHOLIEHUM
cratei 36 Permamenta MAC, B COOTBETCTBUM C KO-
TOPOI «CTOPOHBI UMEIOT TPABO MOJYYUTh HaIeXa-
1Ie YAOCTOBEPEHHYIO KOMUIO MpoToKoaa». Ilpe3n-
nuyM MAC pa3bsiCHUJI, YTO TTPOTOKOJIBI CyIeOHBIX
3acefaHuil TPEAOCTaBJISIOTCS CTOPOHAM W WHBIM
yJacTHHUKAaM Mpoliecca Mo UX X0AaTalCTBY OJHOBPE-
MEHHO C HaIlpaBJICHUEM PEILCHMUS T10 JIEITY.

HOBOCTW APBUTPAXKA B BEJTIAPYCN —— HOBOCTU

CKnpgKa oTtMmeHseTcs

Panee B otHomeHun nyHkta 4 ctateu 59 Perna-
MmeHTa MAC ObLIO YCTaHOBJIEHO, YTO apOUTPaKHBIN
cbop yruraunBaetcs B pa3mepe 50% or cyMMBI ap-
OuTpaxkHOro coopa (HO He MEHee YCTaHOBJIEHHOTO
B HEWl MUHMMAJIBHOTO pa3Mepa) B cJiydae TOBTOPHO-
ro obpaiieHus B MAC 1o ciopy MexX 1y TeMU Ke JT-
11aMM, O TOM K€ TIpeAMETE U MO TEM e OCHOBaHUSIM
B CBSI3U C:

*  OTKa30M B MPU3HAHWU U TIPUBEJICHUU B UC-
nojiHeHUe petieHnss MAC Ha TeppuTopun
MHOCTPAHHOI'O TOCYIapCTBa;

* OTKa30M B BbIIay€ HMCIOJHUTEIBHOIO J0-
KyMeHTa Ha Tepputopuu Pecnyonuku be-
Jlapych, BKJIO4Yasi OTMEHY JAHHOIO pelle-
HUSI.

BrlieynoMsiHyTO€ MOJIOKEHUE YTPATUIIO CUTY.
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HOBOCTN —— HOBbIE 3AKOHbI O MKA

HOBbIE 3AKOHbI O MKA

[NTPUHATBHI B APTEHTUHE

N YPYIBAE

Asmop: Dauna Mepemunckas,

adeokam Wagemann Abogados & Ingenieros, Yuau

Ce200Hs 00/15 chopos ¢ yyacmuemM CMOPOH U3 AAMUHOAMEPUKAHCKUX 20cydapcme 8 MexcoyHapoOoHou
mopzosoli hasame cocmasnsgem 6onee 15%. TeM He MeHee 8 HEKOMOPbIX CMPAHAX KOHMUHEeHMa Mexicoy-
HapoOHbIli KoMMepuecKuli apbumpaxc 00 3mozo /iema 8006ule HUKAK He pe2aaMeHmuposascs.

aunHasg ¢ 90-x roaoB

MPOILIOro BeKa TIocy-

JapcTBa JlatuHckoit

AMEpUKN TOCTEIMEeHHO
pedopMHUpoBaIr CBOE 3aKOHOIA-
TeJIbCTBO 00 apOUTpaxe, YTOOBI
JIOBECTH €T0 10 YPOBHSI OOIIENpH-
HSTBIX CTaHIApTOB. PechopMbl 00-
JIETYWSIA JITAaTUHOAMEPUKAHCKOMY
Ou3Hecy JOCTYN K MEXIyHapo.-
HOMY TpeTeliCKOMY pa3ouparesib-
CTBY, O YeM CBMJIETEILCTBYET CTa-
tctuka MTIT'.

B HekoTtopwix cTpaHax Jla-
TUHCKONW AMEpUKM M HalMO-
HaJbHOE TpeTelickoe pa3oupa-
TEJIbCTBO, W  MEXAYHAapOIHBII
apOoUTpax peryJupyloTcs OIHUM
U TEM Xe HOPMAaTHMBHBIM aKTOM,
OCHOBAaHHBIM Ha MOJCJIBHOM 3a-
koHe IOHCUTPAII (Mekcu-
ka, bpasunus, Ilepy). B npyrux
cIyJasix COXpaHsIeTCsl MpexXHee
peryJupoBaHue HallMOHAJIbHOTO
TPETECKOTO  pa30dupaTesibCTBRa,
Ho wmoxaenu FOHCUTPAIL cre-
JyeT MEXIyHAapOIHBI apOMTpaxK
(Konymowust, Kocra-Puka, Yunn).

Jlo HemaBHero BpeMeHU
Ha 3TOM (OHE HEBBITOJHO CMO-
Tpeauch ApreHTMHa W YpyrBai,
rIe MEeXAyHapOIHbIi apOUTpaxk
He MMeJl HUKAKOro CrelraibHO-
ro peryiaupoBaHus. B uione 2018
roja B 00eux cTpaHax ObUIM TIpH-
HSTBI COOTBETCTBYIOIIME 3aKOHBI
0 MEXIyHapOoJHOM KOMMepue-
CKOM apOuTpaxe.

3akoH YpyrBag Ne 19.636
or 13 wmrona 2018 roma’? Hacuu-
ThIBaeT 41 cTaTtblo, B TOM YMCJIE
MATh cTaTell B raaBe «[1onuimHb».
B MHHOBAaLIMOHHOI cTaThe 36 yKa-
3aHO: «1) [oHOpapbI apOUTpaxkHO-
TO cyJa IOJDKHBI OBITh pa3yMHOM
CYMMBI C Y4ETOM CYMMBI CITOPOB,
CJIOXHOCTU BOIIPOCA, BpPEMEHH,
yAeJeHHOro apOUTpaMHU, U JTIIOOBIX
JIPYTUX COOTBETCTBYIOLIUX 0O0-
CTOSTeNbCTB Aena. 2) bes yuep-
0a 11 TOro, 4To yKazaHo B M. 1,
MpU YCTAaHOBJIECHUU COOPOB apOu-
TPaXKHBIN Cy1 MOXET MPUHUMATh
BO BHHUMaHME CYIIECTBYIOIIME
Tapudbl B MEXIYHApPOAHOM WH-
CTUTYLIMOHAJILHOM  apOuTpaxe,

Takue Kak Tapudbsl MexmyHapo-
HOI ToproBoii manatel [lapuxa.
3) Coopnl Kaxmoro apourpa Oy-
IyT yKa3aHbl OTHENbHO». B crTa-
The 37 TakKe ycTaHOBJeHO: «Bo
BCEX CIyYasiX CTOPOHBI JOJIKHBI
HECTU COJUIAPHYIO OTBETCTBEH-
HOCTb 32 TOILJTUHBI apOUTpaXkHO-
TO Cy/la, TPAaHCIIOPTHBIE PACXO/IbI
U JIpyTU€ PacXoibl, TOHECEHHBIE
apOuTpamMu, KOHCYJIbTaTUBHBIE
pacxonpl 3KcHepTa WU J00YyI0
JIPYTYyI0 MOMOIIb, HEOOXOIUMYIO
apOUTpaKHOMY CYIy».

B octanbHOM 3aKOH clieayeT
— ¢ MUHUMAaJbHbIMU U3MECHEHU-
asmu — wmoaean KOHCHMTPAIL
Hanpumep, B COOTBETCTBUU CO
cratbeil 1.3 MeXTyHapOIHBIN Xa-
pakTep apOuTpaxka MOATBEpXKIa-
€TCS TOJIBKO B IBYX CAyYasiX: €CJI1
XOTsl OBl OHAa CTOpOHA WJIU Me-
CTO €ro MpPOBEACHUST HAXOAUTCS
3a rpaHuleir. Takxke corjmacHoO
cratbe 28.2 cyn He OrpaHUYeH
B BbIOOpE MPUMEHUMOTO MpaBa,
€clli OHO HE yKa3aHO CTOpOHa-
MU. B COOTBETCTBUM CO cTaTbeil

Thttps:,

cdn.iccwbo.org/content/uploads/sites/3/2018/07/201 7-icc-dispute-resolution-statistics.pdf.

http://www.impo.com.uy/bases/leyes-originales/19636-2018.
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39 (cratbeii 34 B ciayyae 3aKoHa
IOHCHUTPAI) apoutpaxHoe pe-
IIEHWEe MOXET OBITh OTMEHEHO,
€CJII OHO IIPOTHUBOPEUUT «MEXK-
IYHAPOTHOMY  OOIIECTBEHHOMY
MOPSIIKY» YpyrBas.

3akoH ApreHTuHBI No 27.449
oT 26 uiong 2018 roma® Hacum-
TthiBaeT 109 crareii. B ocHoBHOM
e€ro TEeKCT BOCIIPOM3BOINUT MO-
nenbHbll 3akoH KOHCUTPAIL,
pa3buBas ero Ha 6oJjiee KOPOTKUE
CTaTbM, YTO U OOBSCHSET UX KO-
JINYECTBO.

B 10 Xe BpeMsI cieslaHbl He-
oospie wu3MeHeHus. Harmpwu-
Mep, KaK U B ciayyae Ypyraas,
MEXIYHAPOIHBINA XapakTep ap-
ouTpaxka He MOXET OBbITh yCTa-
HOBJICH II0 COTJIAIICHUIO CTOPOH.
Taxxe B cratbe 24 ycTaHOBJE-
HO, 4YTO apOMTpaxkHbIE OTOBOP-
KU, TIPEIOCTABIISIONINE CTOPOHE
MIPUBWIETUPOBAHHOE TTOJIOKEHUE

MOXHO OTMETHUTh, UYTO OCHOBa-
HUeE IJIsS OTMEHBI apOUTPasKHOTO
pelieHuss M3 cTaThi 34 3aKoHa
FOHCHUTPAII B CBsI3U C HECOOT-
BETCTBUEM COCTaBa TPETEHMCKOIO
cyJa CcoTJlallieHUI0 CTOPOH U3Me-
HEHO Ha <«HECOOTBETCTBHUE IPO-
LIenypbl Ha3HA4YeHUs apOUTPOB»
B cTtaTbhe 99 apreHTMHCKOro 3a-
koHa o MKA. TakuMm obGpaszom,
clellaH aklLEeHT Ha Mpoleaype
Ha3HAYeHUs YJICHOB apOUTpaxK-
HOIro cyjJa, a He Ha KauyecTBax
WJIM XapaKTepUCTUKAX apOUTPOB.

B 1ieloM mpuHSITEIE HOBBIE
3aKoHbI 0 MKA roBopsT 0 1o3u-
TUBHBIX TCHICHUMSIX B pa3BUTHUH
ApreHTuHbl 1 YpyrBas. B Omu-
Kaiiiiee BpeMsT MOXHO OXMIATh
YKPETJICHUS TTO3UINI 3TUX JIBYX
CTpaH Ha KOHTHWHEHTAJIbHOM
YPOBHE KaK LIEHTPOB MEXIyHa-
POIHOTO apoUuTpaxa.

HOBbIE 3AKOHblI O MKA —— HOBOCTHU

B BOIIpOCE Ha3HayeHus apOu-
TPOB, SIBJITIOTCS HEAEHCTBUTEb-
HeiMu. Kak u B Ypyrsae, «ecinu
CTOPOHBI HE YKa3bIBAIOT MpHMeE-
HUMOE TpPaBO, TPETEUCKUIN CyI
OyAeT MPUMEHSITh HOPMBI TIpaBa,
KOTOpPBIE OH COYTET YMECTHBIMU»
(ctatbs 80).

B cratbe 106 B cooTBeT-
ctBUU ¢ pekoMeHaauusamu FOH-
CUTPAJl ykazano: «IIyHkr 2
cratbu Il KoHBeHLUM O mpu-
3HAHUM W MpPUBEIEHUU B UC-
MOJIHEHWE WHOCTPAHHBIX apOu-
TPAXHBIX PEIICHUM, CIEIaHHBIN
B Hpio-Mopke 10 uions 1958
roma, ogoOpeHHBI 3aKOHOM No
23.619, ToaKyeTcs ¥ IPUMEHSICT-
CS1 C Y4ETOM TOTO, UYTO OMMCAHHbIE
TaM OOCTOSITEJIbCTBA HE SIBJISTIOT-
csl ucuyepnbIBalOIMMU». Takxke

. RUSSIAN
ARBITRATION

ASSOCIATION

RAA40 Newsletter

JonosHuTenbHble MaTepuasbl Mo CNOPTUBHOMY apOUTpaXKy
yuTalTe B c/ieaylolleM BbinycKke HbtocneTTep PAA40, koTopbli
BbliiaeT oceHbto 2018 r.

TeMmbl 8binycKa:
O630pbl HAWYMeBUWUX U C/IOHCHbIX CNOPMUBHBIX Cho-
poe 8 LLiseliyapuu u Opy2ux cmpaHax;
MHumepebio c apbumpom;
JlemanvHolli aHanus ocobeHHocmeli chopmueHo20
apbumpaica;
N mHozoe opyzoe.

Bckope no adpecy:
http:/arbitrations.ru/raa-40/newsletter.ph

Shttps://www.boletinoficial.gob.ar/#!Detalle Norma/188861/20180726.
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OB30P —— ACTAHA — HOBbIV LIEHTP MKA?

ACTAHA — HOBbIW LLEHTP
MEXXAYHAPOAHOIO KOMMEPYECKOIO

APBUTPAXKA?

Lmumpuii Apmioxoe

TKpbIBast KPYIJIBIA CTOJI, paOOYMM $I3bI-
KOM KOTOPOTO OB aHTJIWMUCKUMA, 4iIeH
Poccuiickoii apOuTpaxkHOM accoLMalum,
naptHep «Baker McKenzie Poccust » Bna-
IUMUAP XBaJlell 3aMETUJI, YTO €Ille HECKOJbKO JIET
Ha3aJl He BEPUJI B Ka3aXxCKUIi apOUTpaXkKHbBIN MPOEKT:
«I didn’t believe it will work». Tem He MeHee MKA
B KazaxcTaHe cTaHOBUTCS Bce OoJjiee OIyTUMOM pe-
aJIbHOCTBIO.
B xauectBe BBeaeHus1 Anekcanap KopooeitHu-
KOB, COBeTHUK «belikep u MakeH3u» B Aima-Arte,
MpeacTaBUI yuyacTHUKaM 0030p cucteMbl cyaoB Ka-
3axctaHa. Ilo ero cioBaM, B LIeJIOM 3a TOCJIEIHUE
roabl KazaxctaH AOCTUT 3HAYMTEIBLHOTO IPOrpec-
ca B pepopMUpPOBAaHUN CBOEI CyAeOHOI CHUCTEMBI,
clenaB Cyabl IPY>KECTBEHHBIMU MO OTHOIIEHUIO K
WHOCTPAaHHBIM MHBECTOpaM. 3aKOHOAATEJIbCTBO
pecnyouKA O MEXIYHAapOIHOM KOMMEpPYECKOM
apOuTpaxke OCHOBaHO Ha MoAeabHOM 3akoHe FOH-

Smum nemom 8 mockosckoM ocpuce Baker McKenzie Ha JlecHol ynuue npowen kKpyabili
CMos, NOCBSIWEHHDIU 3apOUCOeHUI0 HO8020 aPOUMPANCHO20 UeHMpPa HA espasulickom
npocmparcmee. YneHol Pocculickoli apbumpaxcHoli accoyuayuu 8 opyxieckoli obcma-
HoeKe 06Cy0usU 803MONCHOCMU U Npobsiembl paspeuleHusi choposg 8 cmosnuue Kasax-
cmaHa AcmaHe — 2opode, Komopbili npemeHOyem HA Mo, Ymobbl CMams CMOsb JHce U3-
8eCMHbIM cpedu topucmos, kak lNapuxc, Cmokzonbm, Mockea uau Liropux.

CUTPAJL. Hapsaay co chnelualu3MpoBaHHBIMU
SKOHOMMYECKMMU CYIaMHU B CTpaHe CO3JaHbl OT-
JieJIbHbIE KOJUIETUM T10 pPa3pelicHUI0 MHBECTUIIM-
OHHBIX CIIOPOB — B aMeJUISILIMOHHON MHCTAaHIIUU
ropojckoro cyaa Actansl U Tipu BepxoBHOM cyje
pecrniyonuku. B cynedHoil mpakTHKe MO MHBECTULIM -
OHHBIM CITOpaM €CTb TMOJOXUTEIbHbIC TEHICHIIUN:
3a 2016—2017 roasl ymosiaeTBopeHo 40% HMCKOB U3
WHBECTUIIMOHHBIX CITOPOB, CYAbl OXOTHO MPUMEHSI-
10T 00eCIeUnTEIbHBIC MEPDI.

B T0 e BpeMsi HeKOTOpbIe BOTIPOCHI (hyHKIIM-
OHMPOBAHUS TOCYIAPCTBEHHBIX apOUTpaXKeil ocTa-
I0TCSI OTKPBIThIMU. Tak, 1o ciaoBaM KopobeitHrKo-
Ba, HEMTOHSTHO, Pa3pelleHbl JIM BOOOIIIE apOUTpaKu
ad hoc, HesIcCHO TponuMcaHa PUCANKIIUS KOJUIeTUN
0 pa3pelieHNI0 MHBECTULIMOHHBIX CITOPOB TIPU TO-
ponckoM cyae Actanbl. Kpome Toro, mpu paccmo-
TPEHUU CIIOPOB C Y4acTHMEM TOCKOMIIAHUI pecIly-
OMKM KazaxckKue apOMTphl 00si3aHbI MPUMEHSITh

I!..l'- |

AcmaHa, «XaH LLlamoip».

Asmop ¢omo jtstewart ®omo nodobpaHsl MpuHoli Cmpenkosckoli
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Photo by Elvira Yausheva, AIFC Court

lopop, AcTaHa, ctonmua Pecny6aukn Kasaxcran
lo
A 1830 rop
OCHOBaHus
Mnowapb 797,33 kM?
Hacenenwne 1 035 537 yenoBek
Hunoi komnnekc «3ymMmpyaHbii KBapTany,
Camas
BbICOKasi TOYKa 23 sTaka
210 m
«XaH LWaTbip»
ToproBo-pasBsieKaTesibHbIN LLeHTp, NocTpoeHHbin B 2010 rogy.
MocTonpume- Heo6bIl4yHas KOHCTPYKLMA 34aHUSA HANOMUHAET OrPOMHbIN LLIaTep,
HATENBHOCTE PaCcKUHYBLUUNACA cpeam 6eCKOHeYHbIX Ka3axCKux cteneil. BHyTpu
pacnosioXkeHbl MarasuHbl, pecTopaHbl, 0PUCHbIE MOMELLLEHUSA, CEMEMHbIN
rnapK pasBJ/ie4eHUN, aKBaNapK U CaMblii HACTOALLLUM NASHKHbIN KYPOpT
C MOPCKUM NECKOM, crneLuasibHO 3aBe3eHHbIM ¢ ManbANUBCKUX OCTPOBOB.
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AcmaHa, aemop ¢pomo alexjbutler

https:/www.flickr.com/photos/alexjbutler/

®omo nooobparel puHoti Cmpenkosckoli

HallMOHAJIbHOE TTPaBO. ApOUTPaKHBIEC PEILICHUS MO-
I'YT OBITH MEPECMOTPEHBI MO BHOBb OTKPBIBIIUMCS
00CTOSITEJIbCTBAM.

Uto kacaeTcsl (DMHAHCOBBIX AacIeKTOB, TO
B CTpaHe B3MMAaeTCs TOCIONUIMHA B pa3mepe 3% ot
cyMMbI McKa. [Tpryem ee BepXHsisl rpaHuUIIa BOOOIIIE
OTCYTCTBYeT — MHBIMU CJIOBAaMU, MHBECTOPHI MOTYT
CTOJIKHYTBCSI ¢ TAKOU CUTyallMeit, Koraa 3a paccMo-
TPEHME CBOETO jejia UM TPUACTCS 3arjaTUuTh He-
CKOJIbKO MUJITMOHOB JI0JJIapoB BIiepea. M3 tabami,
MPUBEIEHHBIX COBETHUKOM ajIMa-aTUHCKOTO oduca
«belikep u MaxkeH31», MOXHO OBbLIO 3aKJIOYHUTh,
yTto nipu 1eHe ucka ot 100 go 500 TeIic. moJ1. rocy-
JapcTBeHHbIe apouTpaxu KaszaxcraHa paccMoOTpsT
crnop 1o 0osiee BLITOAHBIM paclieHKaM, yeM MKAC,
CTOKTOJIbMCKUI WM LIOPUXCKUN  apOUTpaxKu.
B cnyyae 6osiee BbICOKOI CyMMbI OOpallieHue B To-
cydapcTBeHHbIe apOuTpaxkkHble cynbl KazaxcraHa
000iiIeTcs Jopoxe.

AJIBTEpHATUBOM TOCYAapCTBEHHBIM apOUTpa-
kaMm Kazaxcrana moxet ctath Cyn nipu MexnyHa-
ponHoM duHaHcoBOM lieHTpe B ActaHe (M®DIIA)
— AIFC Court. Ha kpyriom cTojie ero npeacTaBui
Kpucropep Koamnbean-Xoat, peructpatop u pyko-
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BoauTeNb anmapata cyaa. [1o cnioBam Xonra, TpeTeii-
CKUI1 Ccy/, HaYaBIIMI CBOIO paboTy 1 sTHBapst 3TOro
roja, mpeajaraeT CTOpoHaM pPacCMOTPEHUE CIIOPOB
Ha OCHOBE CHelMaJbHO KOAWGUIIMPOBAHHOTO aH-
MIMICKOTO MpaBa. B oT/inune oT rocyaapcTBEHHBIX
apoutpaxkeit, Cyn npu AIFC npeanaraet ctopoHam
orepaTMBHOE PacCMOTpeHUE UX Jea U (PUKCUPO-
BaHHbI B3HOC 3a moaauvy ucka B pazmepe 1000 gos.
BHE 3aBMCUMOCTH OT CyMMBI criopa. B Hacrosiee
BpeMsI B peecTpe cyda CoCTosAT 22 apOouTpa — IjiaB-
HBIM 00pa3oM TpU3HAHHBIE CYIbU OOIIETO TpaBa
u Oappuctepbl. B cnucke apOUTpOB eCTh U 4YJIeH
Poccuiickoii ApoutpaxkHoit Accouuauuu (PAA)
Brnagumup XBaneii. OCHOBHBIM pabOYUM SI3LIKOM
cyla SBISIETCS] aHMIMACKW. 3HAaYMMBIM JTOCTOMH-
CTBOM HOBOT'O TPETEHCKOro Cyna, 3asiBJICHHBIM Ha
KPYIJIOM CTOJIE, SIBJIIETCS TO, YTO MeXXIyHapOIHbII
(prHaHCOBBII LIEHTP B ACTaHe U €ro CY/I CO3[aHbl 1O
JIMYHOMY TIpemjioKeHuio Tpe3uiaeHTa KazaxcraHa
Hypcynrana Hazap6aeBa. Ceituac cyn akTUBHO Ha-
JIAXKMBAET CBSI3U C OpraHaMU I0OCTUIIUU PECTTYOJINKM.
To ecTb 1po0JIEM C UCTIOTHEHUEM €TI0 pellleHUid BO3-
HUKHYTb HE TOJKHO.


https://www.flickr.com/photos/alexjbutler/

APBUTPAXX B BTO —— HOBOCTU

POCCUNA — YKPANHA: «cBATOHHbIE»
N VHBIE CITOPbI B BTO

utonsa 2018 roma BceMupHasi ToproBasi opraHM-
3aumst (BTO, World Trade Organization (WTO))
OTKa3aja B OOJbIIEl yacTh TpeOoBaHUM YKpau-

HBI KacaTeJbHO HeiicTBuii Poccmu, TpuBemImx

K OrpaHUYEHUIO UMIIOPTa B CTPaHy KeJIe3HOA0POXKHOI0 000pyI10-

BaHU U ero yacreii' ¢ Ykpaunbl. B GoJiblieii 4acTu, HO HE BO BCex
(06 sToM HIoaHce poccuiickue CMMU coobianu He Beerma)?.

PaccMoTpeHue criopa 3aHsIo MOYTH TpU rofa: YKpauHa 00-

Anekcandpa Xusynosa, patunach B OpraH mo paspeuieHuio criopoB BTO ¢ mpock6oit
Konne2us a08oKamos 0 MpOBeJeHNU KOHCYabTauunii B pamkax BTO u3-3a orpaHu4eHui,
«Mypanoe, Yepraros u BBeAeHHbIX Poccueii emie 21 oktsa6ps 2015 roga. 310 ObLT MEPBBINA
napmuepo CIOp, MHULIMMPOBAHHBIN YKpanHo#l mpotuB Poccum mo nuHuu

BTO.

| Kak ykazana Ykpauna, B pe3yabrate neiictBuii Poccum o6b-
€M ITOCTaBJIIEMOI YKPaMHCKUMM ITOCTaBIIMKaMu B Poccuio xe-
JIE3HOAOPOXKHON MpOoaAyKUMHU cokpaTuiics ¢ 1,7 miupa gomt. B 2013
roay 10 600 maH B 2014 romy u 110 muta B 2015 roxy.

10 Hos16ps1 2016 roAa B CBSI3U C TEM, YTO CTOPOHBI HE JOCTUIIN
corJjiacusl 1o CIIOPHBIM BOIIPOCAaM B XOJ¢ MPOLEAYPhl KOHCY/IbTa-

' - 11it, YKparHa monpocuia o CO31aHuU CIeluaabHON TpeTeCKOM

- =1 rpyMIibl, KOTopas obl1a copmuponaHa 2 MapTa 2017 roaa.
Anekcanodpa Jlopoxcuesa, Tpereiickas rpynmna BTO oTkazana YkpauHe B Oosblieil ya-
Konne2us adgoKamos CTU ec TpeOOBaHMIA, MOJAEPXKAB COOTBETCTBYIOLLIME apTyMEHThI
«Mypanos, Yepnsikos u Poccuu u npusHaB mpaBoMepHOCTh psijga ee neiictBuit. OkoHUa-
napmuepow TeJabHOe pereHue Tpereiickoit rpynmbsl BTO ot 30 utoss 2018 roma

Aemopbi evipancarom 6aazodaprocms A. Myparnogy 3a pekomeHdauuu u Ucnpasierus, npeoioceHHble 8 X00e N0020MoeKU
Hacmosweeo Mamepuana.

'Kak caedyem uz coobwenus denapmamenma mopeogvix nepecogopos Munucmepcmea 3K0HOMUYeck020 pazeumus PO
om 30 urons 2018 eoda, chop oxeamsiean caedyroujue mogapwl: 8a20Hbl 05 CHINYHUX 2PY308, 8A20HbI-NAAMPOPMYL, 8a20-
Hbl 0451 3ePHA, MEAeNHCKU 08YXOCHbIe 05 2PY308bIX 8A20HO8, NEPeBodbl CIMPeNoUHble, NepPegodbl CMPEeoUHble OB0LIHbIE nepe-
KpecmHvle, KOMNACKMbl PEMOHMHbIE NePe80008 CMPesoUHbIX, KPeCIOBUHbL ¢ HEYNPOUHEHHBIMU CePOCHHUKAMU Nepego0os
CMPENOUHBIX, KPECHOBGUHbL C HEYNPOUHEHHIMU CePOCHHUKAMU Nepesoo08 CMPenoHHbIX 08OLUHbIX NepeKpecmHbiX, Kpecmo-
BUHBL ¢ HEYNPOUHEHHBIMU CePOCHHUKAMU Nepecevenull eayxXux, KpecmoguHbl ¢ HEYNPOUHEHHbIMU CePOCUHUKAMU Nepegoios
CMpPenouHbIX U c6e3008, nepeceueHuss enyxue, 60amul 045 COeOUHEHUS PeabCco8 U OCMPK08 Nepesoiog CIMpeaoYHbIX ¢ no0-
PenbcosbiM 0CHOBAHUEM, 00AMbl 045 coeduHeHUs demaneil nepecoda cmpeao4Ho2o mexcdy coboll, nOOKAAOKU ¢ NOOYUWKaMU
Ha c8apHOM coeduHeHUlU 045 Nepeso008 CIMPesoHHbIX Ha 0epessHHbIX OpYCcbsixX, NOOKAAOKU ¢ NOOYWKAMU HA CBAPHOM Coe-
OQuHeHuU 015 Nepesodos CMpesoUHbIX HA HCeae300eMOHHbIX OPYCbiX, YPAGHUMEAbHbIE CINbIKU, COPACI8AmMeny MOPMO3HbIX
OauMaKos, 0CMpIKU nepesooos CMpPesoHHbIX 00bIKHOBEHHBIX, 0B0UHBIX NepekpecmHbix munos («Poccus eviuepvieaem emo-
poii cnop 6 BTO», http.//economy.gov.ru/minec/about/structure/deptorg/201830072).

2Cm., Hanpumep, cmamuto «Poccus eviuepanay Ykpaunst cnop ¢ BTO no eaeonam» (https://www.mk.ru/politics/2018/07/30,

rossiya-vyigrala-u-ukrainy-spor-v-vto-po-vagonam.html).
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HOBOCTW —— APBUTPAXX B BTO

JOCTYITHO I O3HAKOMJIEHMSI Ha O(GULIHMAIBLHOM
cavite BTO?.

MpeabicTopus

CrniopHas cuTyaivsi BO3HUKJIA B CBSI3M C YCTAHOBJIC-
HUeM B Poccur HOBBIX MpaBUl 0OpallleHUs XKeJie3-
HOJOPOXKHOI TMPOAYKIIMA Ha POCCUICKOM PBIHKE,
B TOM UMCJie TpeOOBaHMI MO ee cepTUUKaLUU, KO-
TOpbIE TIPUBEJIN, IO MHEHUIO YKPauHbI, K HEOTIpaB-
JAHHOMY U HE3aKOHHOMY OIpaHUYCHUIO TTOCTAaBOK
COOTBETCTBYIOIIIMX TOBAPOB C YKPaUHBI.

Tak, 15 uronst 2011 roma perieHMeEM KOMUCCUN
TamozxxenHoro coro3a (TC) Ne 710* ObLT IPUHAT Psiz
TEXHUYECKUX PErJIaMeHTOB, Kacaloluxcsl 0e3omac-
HOCTU XeJIE3HOJAOPOXKHOTO TpaHCHOpTa M €ro MH-
dpacTpykTypsl (1ajiee — PermameHThI).

CornmacHo  PernamMeHTaM, K  0OpallleHUIO
Ha pbiHKe rocyaapcTB — wieHoB TC (EADC) normy-
CKaloTCsl TOJILKO T€ TOBAPhl, B OTHOIIEHUU KOTOPBIX
MOATBEPKACHO UX COOTBETCTBUE TpeboBaHUsIM Pe-
rjaMeHToB. Takoe TMOATBEPXACHUE COOTBETCTBUSI
MPOAYKIIMHY OCYILIECTBIISIETCS B popMax cepTrdurKa-
LMW U TIPUHSTHUS AeKIapaiuii o cooTBeTcTBUM. Pa-
OOTBI 110 TTOATBEPKACHUIO COOTBETCTBUSI OCYIIIECT-
BJSIOT aKKPEeIWTOBAHHBIE OpPTaHbl, BKJIIOYCHHbBIC
B EnuHBIii peecTp opraHoB 1Mo cepTuduKanm U Uc-
neITaTeabHbIX JabopaTopuii (LeHTpoB) TC (EADC).
CaeieHUs 0 BBIIAHHBIX cepTUdUKATaX U JAeKIapa-

LIUSX ToaeXaT BHeceHUIo B EauHBINA peecTp BbI-
MIAaHHBIX CEPTU(GUKATOB COOTBETCTBUS U 3aperu-
CTPUPOBAHHBIX JeKIapalnii 0 COOTBETCTBUM.

PernamenTsl BcTynmuiM B cuity 2 aBrycta 2014
roja (yepe3 Tpu rojaa ¢ AaThl UX O(OUIIMATBLHOTO OITy-
oaukoBaHus®). TIpy 3TOM COMNIacCHO TPaBUIIY, 3a-
KperuieHHoMY B PeriameHTax, Bce paHee BblJaHHbIE
cepTU(UKaTBl COOTBETCTBUS KEJIE3HOMOPOKHOMN
MPOAYKIIMU MPEXKHUM 00sI3aTeJIbHBIM TPeOOBaHUSM
MPOJOJIKAIM JEWCTBOBATh 10 OKOHYAHUS YCTaHOB-
JICHHOTO CPOKa, HO He AOJIblle, YeM A0 2 aBrycra
2017 rona.

TpeboBaHMa YKpauHbl

ITo MHeHMIO YKpauHBbI, MOCJe BCTYIUIEHUSI B CUITY
PernamenrtoB Poccus cucteMaTUiecKu HepaBoMep-
HO OrpaHMYMBaja UMIOPT XKeJEe3HOIOPOXKHOUN TTpo-
IyK1uuy ¢ YkpauHsl. [1peteHsun YkpauHsl K Poccumn
Kacajuch CIEAYIOIIMX TPEX KaTeropuii Mep.
Bo-nepBoix, ¢ 2014 rona Poccusi, mo MHEHMIO
YKpauHbl, TPersITCTBOBAIA ITOTYYEHUIO CepTU(dUKaA-
TOB COOTBETCTBUS YKPAaMHCKOM MPOAYKIIUEN: 3asIBKU
CO CTOPOHBI MPEANPUITUIA YKpauHbI CUCTeMaThyYe-
CKU OTKJIOHSUTMCh POCCUUCKMMU KOMIIETEHTHBIMU
opraHaMM WJM BO3Bpalllaluch 0e3 pacCMOTPEHUS.
Tak, Poccueit ObLJI0 BBIHECEHO /1BA PeIlIeHUs O BO3-
BpallleHUX 3asiBOK U OAHO peIleHue 00 aHHYJIU-
pOBaHMU 3asBKUA (B CBSI3U C HEKOMILIEKTHOCTBIO

JRussia — Measures Affecting the Importation of Railway Equipment and Parts Thereof: Final Report of the Panel (WT/
DS499/R) (30 July 2018) (https.//www.wto.org/english/tratop _e/dispu_e/cases_e/ds499 e.htm).

‘hitp://www.tsouz.ru/KTS/KTS29/Pages/R_710.aspx.

3llo cozdanus Eepasuiickoeo sxonomuueckoeo corosa (EADC) Pecnybauka benapyce, Pecnybauka Kazaxcman u Poccuii-
ckas Dedepayus obpazosvigaru TC ¢ edunoi mamodxceHHol meppumopueil U eOUHbIM HOPMAMUBHBIM PeyAUPOBAHUEM.
EADC no ceoeil cymu sieasiemcs caedyrouieil popmoil 83auMHoL uHmezpayuu eocydapcme-4neros, npuuieduteii Ha cmery TC,
a makce EOUHOMY dKOHOMUHECKOMY NPOCMPAHCMEBY.

EADC 6b1a co3dan Ha ocnosanuu Jloeosopa o EADC om 29 mas 2014 2oda u nauan ¢ynkyuonuposams ¢ 2015 eoda. Ha oan-
HbLiL MOMeHm e20 YneHamu seastomes Pecnybauxa Beaapycs, Pecnyboauxa Kazaxcman, Pecnybonuxa Apmenus, Kupeusckas
Pecnybauxa u Poccutickas Pedepayusi.

C momernma cozdanusi EADC nexomopuie axmor TC ympamuau cuay, wacme ux, 6y0y4u umniemeHmuposaHHoll 6 npasosyr
cucmemy EADC, npodoaxcaem deiicmeosams, a UHASL UX 4ACMb COXpaHsem cuay 0o mex nop, noka 6 pamxkax EAIC ne oy-
0ym npuHAmMbL HOGble coomeemcmeyujue akmol. B uacmnocmu, ykazannoe pewenue komuccuu TC u npunazaemoie K Hemy
Peznamenmot coxpaunsiom ceoe deiicmeue. /s yooocmea uznodcerus: ¢ yuemom codepyicarus OKOHUAMENbHO20 peuleHUs]
mpemeticKoll epynnsl ucnoavzyemces mepmur «TC».

¢ Pewrenue ¢ npunaeaemvimu K Hemy Peenramenmamu 610 onyonukosano Ha oguyuanrvrom catime komuccuu TC 6 unmepHhe-
me 2 aseycma 2011 eooa.
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MMOIAaHHBIX C 3aABKOM JOKYMeHTOB) (I1. 7.596 OKOH-
YaTeJIbHOTO PeLICHUS TPETEHCKOM TPYIIITHI).

K Tomy ke ¢ 2014 roma Poccueil cucrematu-
YeCcKM TIPUOCTaHABIMBAIOCh NEHCTBUE psila BbI-
JMTAaHHBIX TIPEANPUATUSIM YKpPauHbI (0 BCTYILJICHUS
B cuuty PermamMeHTOB) cepTU(hUKATOB COOTBETCTBUS
>KEJIE3HOJOPOXHON TPOAYKIIMU JIeHCTBOBABIIMM
npexnae TpeboBaHusM. Tak, VYKpanHa ykaszaja
Ha 1o, yTo 3a 2014—2015 ronsl Poccueit Obu10 BBIIA-
HO 14 mpennucaHuii 0 TPUOCTAHOBIEHUU JEVCTBUS
paHee BBIAAHHBIX MPEANPUSATUSIM YKPauHbI CEPTU-
(ukaroB cootBeTcTBUS (11. 7.236 OKOHYATETLHOTO
pellIeHUs TPETEHUCKOM IPYIIITHI).

ITo MHeHMIO YKpauWHBbI, B pe3yabraTte MpersT-
CTBOBaHUS B IOJYYEHUN HOBBIX CEPTU(DUKATOB CO-
OTBETCTBUS M MPUOCTAHOBJIEHUS NCHCTBUS paHee
BbIIaHHBIX Poccueil ObLIM HapylleHbl CAeayIolIue
Hopwmbl BTO:

» cratbd 5.1.1 Cornamenus BTO mo texHu-
yecKuM OapbepaM B Topronie (Agreement
on Technical Barriers to Trade (TBT
Agreement)), Tak KakK B pe3yJbTaTe pacIpo-
CTpaHEHMSI Ha MPEINPUATUS C YKpauHbI
TpeOOBaHWI OLIEHKM YKa3aHHOW TPOAYK-
I TOBapaM C YKpauHbI ObLT MPEeIoCTaB-
JIeH MeHee OJIarOoNmpUsTHBIA PEeXUM, YeM
MPOAYKIIMA U3 UHBIX CTpaH 1 camoli Poc-
CUM;

» cratbd 5.1.2 Cornamenus BTO mo texHu-
YeCcKMM OapbepaM B TOPTOBJIE, TaK KaK poc-
CHUIICKHE TTPOLIEAYPBI OLIEHKHU COOTBETCTBUS
MPOIYKIIMU CO3AaBay U3TUIITHUE TIPETIST-
CTBUSI JJIST MEXIYHAapOAHOU TOPTOBJIH, SIB-
JISLTUCH O60J1ee CTPOTMMMU, YeM HEOOXOIUMO;

» cratbs 5.2.2 Cornamenus BTO o texHuye-
CKIM OapbepaM B TOProsJie, Tak Kak Poccus
He MPOBOAMIA OLIEHKY COOTBETCTBUS IPO-
TYKIWU ¢ YKpauHbl HaJIexalM oopa3omM
W He JOBOJWJIA HauboJIee SICHO U UCUEPIThI-
Balollle pe3yJbTaThl OLIEHKU COOTBETCTBUSI
JIO CBEJIEHUST YKPAMHCKUX MOCTABIIIMKOB.

Poccusi He mpusHana TpeOOBaHUS YKpaWHBI,
yKazaB, 4YTO IIpUOCTaHaBIMBalda JEHCTBUE paHee
BBIJAHHBIX CepTU(UKATOB U OTKa3biBaja B BblIaue
HOBBIX B CWJIy OOBEKTMBHBIX OOCTOSTENbCTB. Tak,
JUISE TOTO 4YTOOBI CepTU(UKATHI MPOIOJLKAIN AeH-
CTBOBaTh, HEOOXOMMMO OBUIO MPOBOAWUTH PETYJISIP-

APBUTPAXX BBTO —— HOBOCTU

HBI MTHCTIEKIIMOHHBIN KOHTPOJIb (110 MEHBIIIEH Mepe
pa3 B roj), KOTOPbIi JOKEH ObLT OCYIIECTBIISITHCS
B TOM UHCJIE C BbIE3AOM Ha TEPPUTOPUIO MPEATIPUSI-
TU — W3roTOBUTENEH CepTU(hUIIMPOBAHHON TPO-
nykuuu (myHKT 7.234 OKOHYaTEeIbHOIO pelIeHUs
Tpereiickoil rpymibl). [IpoBeneHMEe aHATOTMYHBIX
WHCIIEKIMI ObUIO HEOOXOOWMO M JUISI BBIAAYU HO-
BBIX CepTU(UKATOB COOTBeTCTBUsI. OMHAKO B CBA3U
¢ TIOJIMTUYECKOM cUTyalMeil Ha YKpaumHe Poccust
He MMeJia BOBMOXHOCTH HAMpaBJIsATh Tyda MpeacTa-
BUTEJICH YITOJITHOMOYEHHBIX OPraHOB IO cepTU(UKa-
LIV JUTS TIPOBEJICHMSI COOTBETCTBYIOIIMX MHCTIEKITUIA
BBUJIy PMCKa JUISI XXU3HU W 3[0POBbSI MHCIIEKTOPOB
(rmpu aTOM YKpanHa Bo3paxasia MpoTUB JaHHOTO J10-
BOJIa, MPEACTABJISISI CTATUCTUKY TIOCEIEHUST YKpau-
HbI POCCUMCKUMU IpakaaHaMM (IyHKThI 7.337—7.339
OKOHYATEJIbHOTO PeLIEHUS TPETEHMCKO IPYIIIbI)).

Bo-BTophix, YkpanHa TpedoBasia MpU3HATh He-
MpaBOMEpHBIMU AeiicTBUS Poccrm 1o oTKasy B pu-
3HaHUU CepTU(GUKATOB COOTBETCTBUS, BBIIAHHBIX
YKPAMHCKUM TPOU3BOAUTEIISIM KEJE3HOTOPOXKHOM
MpOoAyKIIMU WHBIMU, 4eMm Poccus, rocymapctsa-
mu — wieHamu TC (benapych n Kazaxcran). Tak,
YKkpanHa yka3zaja Ha TO, YTO POCCUHACKMMM OpraHa-
MM BJIACTH OBLIO MPUHATO ODULIMATIBHOE PEIICHUE
He TpU3HaBaTh CEPTU(MUKATHI COOTBETCTBUS yKpa-
WHCKOM XKeJIe3HOI0POKHON MPOAYKIIUU, BbIIAHHBIC
B MHBIX rocynapctBax — ujgeHax TC (myHkT 7.811
OKOHYATEJIbHOTO pEeLIEHUSI TPETeMCKOM TpYyIIIbI).
HaHHoe pellleHWe ObIJIO BKIIOUYEHO B COOTBETCTBY-
oM MpoToKoJ MwuHucTepcTBa TpaHcmopta P®
u B peiieHus (rmucbma) PeaepaibHOTO areHTCTBA
>KeJIE3HOAOPOKHOTO TPaHCIOpTA.

IIpu sTomM PernmameHTHI ycTaHaBIMBAIOT €1M-
HbIe MpaBWiIa cepTU(UKAIIMU JJIT BCEX TOCYAapCTB
— uneHoB TC (EADC). CnenoBaTeabHO, MPOAYK-
1IUs1, TIPOIIIeIIas OLIEHKY COOTBETCTBUSI B OJHOM
rocyagapctBe — uyieHe TC (EADC), oTBeuaeT Tpedo-
BaHUSIM TI0 CEPTUMUKALIMU AJISI BCeX TOCYyAapCTB —
yneHoB TC (EADC). bonee Toro, B HacTos1Iee BpeMs
neitictByeT ctaths 53 JloroBopa o EADC, B KoTopoit
ycTaHOBJIeHO (ab3al] 1 myHKTa 2), 4TO MPOAYKLIUSI,
Mpole/ias Bce He0OXoAMMbIe TTPOLEAYPHI OLICHKHU
COOTBETCTBUSI TEXHUYECKMM perjiaMeHTaM, BBIITY-
cKaeTcs B odpaneHue Ha Tepputopuu Bcero EADC.

ITo MHeHMIO YKpauHbI, ONMCaHHbIC ACHCTBUS
Poccum Hapyiianm cienyroliye MOJOXEeHUS HOPM
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npasa BTO:

 crateu 2.1 m 5.1.1 Cornmamenuss BTO
MO0 TEeXHUYECKUM OapbepaM B TOPTOBIE,
Tak Kak Poccus npu mpumenenun Peria-
MEHTOB U TIPOBEACHUU TIPOLEAYP OLICHKU
COOTBETCTBUSI MpEIOCTaBisiIa YKpauH-
CKUM 3XeJIE3HOJOPOXXHBIM TOBapaM MeHee
0JIAarOMPUSITHBIN PeXUM, YeM HallMOHab-
HBIM TOBapaM Y ToBapaMm, MPOUCXOASIIUM
W3 UHBIX CTPaH;

» cratbio 5.1.2 Cornamenust BTO 1o texHu-
yecKUM OapbepaM B TOPTOBJIe, TaK KaK poc-
CUICKUE TTPOIIeTyphI OLIEHKY COOTBETCTBUSI
MPOAYKIIMU CO3aBay U3TUIITHUE MPETIST-
CTBUS JUISl MEXKIYHAPOAHON TOPTOBJIU, SIB-
JISIIUCH 60J1ee CTPOTMMU, YeM HEOOXOIUMO;

» crateu I:1 u III:4 TenepanpHOrO Ccoria-
meHust mo tapudam u toprosie (General
Agreement on Tariffs and Trade (GATT))
BTO 1994 rona (mamee — I'ATT-1994), tak
kak Poccust, oTkaspiBasi B IpU3HAHUU Cep-
TU(HUKATOB, BBIIAHHBIX YKPAMHCKHAM TO-
BapaM MHBIMM cTpaHaMM — ujeHamu TC,
MpeIocTaBiIsiia UM MeHee 01aronpusTHbIN
peXuM, 4YeM HallMOHAJIbLHBIM TOBapaM U TO-
BapaM M3 TPETbUX CTPaH, TEM CaMbIM Hapy-
Iasi pexXuM HauoOosiee OJaronpusTCTBYe-
MOU HallMM U HALIMOHAJIbHBIN PEXUM;

» cratbio X:3(a) TATT-1994, tak kak Poccus
He MpYMEeHsIa CBOU 3aKOHbI €AMHO00pa3-
HBIM, OECITPUCTPACTHBIM U Pa3yMHBIM CITO-
COOOM.

Poccust, B cBoro ouepeab, He COIJIacUIacCh
¢ 3asBJICHHBIMU YKpPaumHOM TMpeTeH3UsIMU, yKas3as,
YTO HE TpUHUMAaa O(PUIMAIBHBIX 0053aTeJbHBIX
pelieHuit 0 HeNMpu3HaHUM CepTU(dUKATOB, BbIIAH-
HBIX B OTHOIICHWM YKPAMHCKUX 3KEIe3HOAOPOXK-
HBIX TOBApOB MHBIMU TOCydapcTBAaMU — WiIeHaMU
TC. Tak, HU COOTBETCTBYIOIIME pEIIeHUs (MUCh-
Ma) @DenepalbHOTO areHTCTBA KEJIE3HOAOPOXKHO-
ro TPaHCMOpPTa, HU COOTBETCTBYIOLIUI MPOTOKOJ
MunucrtepctBa TpaHcropta P® He gBisioTCS aKk-
TaMU HOPMaTHMBHO-TIPAaBOBOIO Xxapakrtepa. Perie-
HUSI areHTCTBAa HOCAT WHIMBUAYaJIbHBINA XapakTep
1 ObLIM TIPUHSTH B OTHOIIEHWM KOHKPETHBIX CH-
Tyauuit (myHktsr 7.831, 7.850, 7.851 OxoHuaTe/b-
HOTO pellleHus TpeTelickoil Tpymmbl). YTo Kaca-
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eTcsl TpoTokosia MuHuctepcTBa TpaHcropra Pd,
TO B HEM ITPOCTO OTpaXkaIMCh HEOOsI3aTeIbHbIE MHE-
HUS YYaCTHUKOB BCTpEYM, MPOBEIEHHOU B SIHBape
2015 roga. K Tomy xxe HU MUHUCTEPCTBO TPaHCIIOP-
Ta P@®, Hu PeaepaibHOE areHTCTBO XKeJIe3HOI0POXK-
HOTO TpaHCHOpTa HE YIOJHOMOYEHBI MPUHUMATh
pelIeHusT O NEeUCTBUTEIbHOCTU WM HEIeHCTBU-
TEeJIbHOCTU CepTU(MUKATOB, TaK KakK UIST 3TOTO €CTh
crienuaibHble TIpouenypbl (MyHKT 7.851 OkoHua-
TEJIbHOTO PEIIEHUST TPETENCKOMN TPYIIIHI).

B-TpeTthux, YKpanHa ykaszaja, 4TO BCE OIHU-
CaHHbIe BbIlIe AeiicTBUsS Poccuu mpuBean K cucte-
MaTUYECKUM OTpaHWYEHUSIM MMITOpTa KEJIe3HOM0-
POXHOU MPONYKIIUU C YKpauHbI Ha TEPPUTOPUIO
Poccun (mynkrt 7.950 OkoHUYaTEeIBbHOIO pelleHUs
TPETEMCKON TPyTIIbl), YTO, B CBOIO OYEpEb, SIBJISI-
€TCS CaMOCTOSITeJIbHBIM HapyllieHueM crtaTbu [:1
TATT-1994, To ecthb pexkuMa HauboJjiee OJaronpu-
SITCTByeMO Haluu. [Tpu aTOM TakMe KOJUJeCTBEH-
Hble OrpaHUYEHUSI B OTHOLIEHUU YKpauHbI HOCH-
JIM TUCKPUMUHALIMOHHBINA XapaKTep, IMOCKOJBbKY
OHU HEe MPUMEHSIJIMCh HU K KaKUM MHBIM CTpaHaM,
yTo TakxKe Hapymano crateio XII1:1 TATT-1994.

ITo MHeHUIO YKpauHBbI, MOAOOHBIE AEHCTBUS
Poccum mpuBenn K KOJTWYECTBEHHBIM OIpaHUYe-
HUSIM TIOCTaBOK KEJIE3HOAOPOXHOW TMPOAYKIINU
B MHOW (popme, 4eM TOUIIMHBI, HAJIOTU U COOpHI,
yto 3anpelieHo cratbeid X1:1 TATT-1994.

Poccus nipeteH3un B cucTeMaTUYECKOM Orpa-
HUYEHUM TOCTaBOK C YKpauHBI OTpullana, ykKa-
3bIBasi, 4TO JACHCTBUS MO OTKa3y B BblIaye CEpTU-
(bKaTOB M TIPUOCTAHOBJIECHUIO NEWCTBUSI paHee
BBIIAHHBIX OBIIM  OOYCJOBJIEHbl OOBEKTUBHLIMU
npuyrHaMu (ITyHKT 7.952 OKOHYaTeJIbHOIO pellle-
HUS TPETEMCKOM TPYMIIbI).

Takum ob6pa3oM, Mo MHEHMIO YKpauHbl, Poc-
cUs Hapyluuiaa Takue npuHuunsl BTO, kak pexum
HauOOoIbIIero 0JIarompusITCTBOBAHMS, HAIITMOHAIb-
HBI pexXuM, a TakKe 3alpeT Ha KOJUYECTBEHHbIE
OrpaHUYEHUS.

PelwneHue TpeTenckom
rpynnbl BTO

Tpetetickas rpynna BTO orka3zana B Oosbliuei ya-



CTU TpeOOBaHUI YKpauWHBI KacaTeJIbHO HEIpPaBO-
MEpPHOCTHU AeHCTBUIT Poccun 1o mpruocTaHOBICHUIO
NIECTBUS paHee BbITaHHBIX CEPTU(PUKATOB COOTBET-
CTBUSI Ha YKPAUHCKYIO XKeJIE3HOTOPOXKHYIO TTPOAYK-
IIMI0O U TI0 OTKa3y B BblJaye€ HOBBIX CEPTU(DUKATOB
COOTBETCTBUSI.

B nmanHoli yactu TpeOGOBaHUII ObLIM TOAACP-
>KaHbl apryMeHTbl Poccuu O HEBO3MOXHOCTU CO-
BEpIICHUST NEWCTBUI, HEOOXOMMMBIX IS BbIAAYU
HOBBIX CEPTU(MUKATOB U MOATBEPXKICHUS TEUCTBUS
paHee BbIIaHHBIX. Tak, B CBSI3W C MOJMUTUYECKOM
cuTyaluei Ha YKkpauHe Poccust He Morjia poBecTH
COOTBETCTBYIOIINE MHCTIIEKIIUHU NeITeIbHOCTH TP -
MPUATUN — TIPOU3BOAUTEIEH KETE3HOIOPOXKHOM
MPOAYKIIMA Ha TePPUTOPUU YKpauHBI, TTOCKOJIBKY
TaKMe WHCIEKIIMA MOIJIU OBITh COIPSIKEHBI C PU-
CKOM JIUTSI >KU3HU U 3[10POBbSI POCCUMCKUX MHCITEK-
TOPOB.

Bwmecte ¢ Tem Tpetetickas rpynia BTO yactuu-
HO momjepXaja TMO3ULIMI0 YKpauHbl W MpU3Hajia
HEINpaBOMEPHBIMU  COOTBETCTBYIOIIME JEWCTBUS
Poccum B Tex ciydasix, Korma OTCyTCTBOBaJIa HEOO-
XOJIMMOCTb MPOBEACHUSI OUYHBIX MHCHEKIMI MyTeM
BbI€3/1a HA TEPPUTOPHUIO MPEATTPUSTUIA-TIPOU3BOIN -
TeJel (MPUMEHUTENbHO K MepBOI YKa3aHHOI BbIIIIE
KaTeropuy Mep o0 OTKa3e B BblIauye HOBBIX CEPTU-
¢uxatoB). Peub umer o cutyalusx, Koraa, o MHe-
HUIO TPETEHCKOU IpyIIbl, ObLIIO BO3MOXKHO MPOBE-
JIeHVe 3a0YHOTO MCCJIeIOBaHUS KeJIe3HOTOPOKHOMN
MPOAYKIIMA Ha COOTBETCTBME ITyTEM 3KCIIEPTU3BI
TECTOBBIX 00Pa3I0B U JOKYMEHTOB.

B oTHoIlIIEHUM TIepBOIT KaTeropuu Mep TpeTei-
ckag rpynmna BTO B ToM umciie corinacuiiach ¢ YKpa-
WHOW O HaJWyuu B AeiicTBUsiX Poccuu mpu mpuo-
cTaHoBjeHUM nelicTBUs 13 u3 14 paHee BbIIaHHBIX
cepTU(hUKATOB COOTBETCTBHUS U MPU OTKA3€ B BbIIA-
Yye HOBBIX HapylIeHUs TEXHWYECKMX TpeOOBaHUIA,
cogepxamuxcsa B ctatbe 5.2.2 Cornamenuss BTO
M0 TeXHUYECKUM OapbepaM B Topronie. Tak, Poc-
CHSI TIO TaHHBIM 3TMU307aM He TOBOIMIIA PE3YIbTaThl
OLIEHKHU JI0 CBEJCHUSI YKPAMHCKUX TPOU3BOAUTENCH
KaK MOXXHO CKOpee HauboJiee SCHbIM M MCUEePITbIBa-
IOLIMM 00pa3oM.

B yactu BTOpOUl Kateropum Mep TpeTelcKas
rpynmna BTO cornacunace ¢ TpedboBaHUsIMU YKpa-
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WHBI KacaTeJIbHO HEINPaBOMEPHOCTH NE€UCTBUIA
Poccum nmo Henpu3HaHUIO CepTUDUKATOB COOTBET-
CTBUSI YKPAMHCKOM MPOMYKIIMY, BIIAHHBIX WHBIMU
rocygapctBamu — wieHamu TC. B Takux geiicTBu-
sx Poccun ObUTM HallieHbl MPU3HAKW HapYIICHUS
HaAIIMOHAJIBHOTO peXuMa M peXrMa HauOOJBIIErO
onaronpusitctBoBaHust BTO.

[Tpu 5TOM B OTHOIIIEHUU TPEThEUl IPYMITBI MEP
Tpeterickas rpynna BTO mpuiuia K BbIBOIY O He-
JIOKa3aHHOCTU BBeneHus Poccueil cucremaTuye-
CKUX OrpaHWYEHUI HMITOpTa >KeJIe3HOAOPOKHOMN
MPOIYKIIMU, TO €CTh ITOJTHOCThIO OTKa3ajla YKpauHe
B YIIOBJIETBOPEHNM JAaHHOU YaCcTU TPEOOBaHUIA.

Takum obpaszom, Tpereiickas rpynmna BTO or-
Kazaja B OoJbIllell YacTh TPeOOBaHUM YKpauHBI;
He Halllla B IecTBUsIX Poccun mpu3HAKOB CHUCTE-
MaTUYECKOIO OTpaHUYEHUS] UMITOPTa YKPAaMHCKOTO
000pyIoBaHUs; TTpU3HaAIA MPABOMEPHOU O JIbIIYIO
yacTh JeicTBUM Poccum 1O MpUOCTAaHOBICHMIO
JEMCTBUS paHee BbIIAaHHBIX CEPTU(MUKATOB 1 OTKA3Y
B BblJIau€ HOBBIX.

Kak yka3zaHo Ha odpunmaibHoM caiite MuH>-
koHoMpasButus Poccun’, «[B] MuHsKOHOMpa3Bu-
Tust Poccuu BeIpa3uiun yaoBJI€TBOPEHNE YKa3aHHBIM
pelreHreM TpeTeiickoi rpyrmnbl. OHO TOCTaTOYHO
CIPaBEVIMBO OTpaXkaeT peajbHOE TMOJIOXEHUE NEJ.
ITo pesynbsratam pemieHuss Poccuu He mpuaeTcs
MEHSTh OCHOBOIIOJIaralolue MOAXOAbl K pabote
Mo cepTUuUKaIUU».

B yactu Xe ymOBJIETBOPEHHBIX TpeOOBaHUIA
VYkpaunbl Ha Poccuio Obuta BoO3J0XeHa 00si3aH-
HOCTb IO TIPUBEACHUIO CBOUX JIECTBUI B COOTBET-
cTBUe ¢ HopMamu paBa BTO.

Henpocto olieHUTh, KTO B 3TOM CIIOpe Oeii-
CTBUTEJILHO BBIUTpaji, a KTo mpourpai. Ilpu atom
BOBHE 00€ CTOPOHBI HEPEAKO MPEMOJHOCIT pellle-
HUE KakK cBOIo Mmodeny. Takue 3asiBjieHUS I€Ial0TCs
Ha OCHOBaHWH TOTO, YTO TpeTelcKas rpyriia B Yya-
CTHU coTJlacUJIach, a B IPYroil YaCTU He corjlacuiach
C TTO3ULIMEN YKpauHBbI.

HeicTBUTENIHbHO, MOKXHO YTBEpPKAaTh, UYTO MPH-
MEHMTEJbHO K JBYM KaTEropusiIM POCCUMCKUX Mep
(13 Tpex, yKa3aHHBIX YKpauHOI) TpeTeicKas rpyI-
Ma Bce Xe HE YCTaHOBMJIa HapyIIeHUsT 00s13aTEIbCTB
BTO co croponb! Poccuu (3a UCKITIOUEHUEM OTIEb-

"Cm. cHocky 1.
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HBIX TIPOIIEAYPHBIX HECOOTBETCTBUI CO CTOPOHBI
Poccuu ipu oTkase B Bblaue HOBBIX CepTU(PHKATOB
Y TIPUOCTAHOBJIEHUY IEUCTBUS BBIIAHHBIX paHee).

Tak, B LIeJIOM TpeTeiicKas rpyria Bce X e cora-
CUJIach, UTO CEPTU(MUIMPOBATH TOBAPHI MTPEICTABU-
TensiMu U3 Poccum Ha YkpauHe Oblio Hebe3zomac-
Ho. JlaHHOe 3aKiylloueHue KpailHe 4YYBCTBUTEJIbHO
JUIS1 YKpauHbl ¢ UMMIIKEBOI TOUKY 3PEHMSI.

He MeHee BaxXHO TakXke TO, YTO TpeTeicKas
rpynmna He ycMoTpeJia B aeiicTBusIx Poccun cucte-
MaTUYECKOTO OTpaHWYCHUSI MMIIOpPTa KEJIe3HOI0-
POXHOI TTPOAYKIIMY C YKPAUHBI.

CrenoBaTesIbHO, HECMOTPSI Ha OTJEIbHBIE BbI-
sIBJIEHHBIE TpeTelickoi rpyrmnoi BTO nporenypHbie
HapyllIeHUs, B KOHTEKCTE IEepPBbIX ABYX KaTero-
puii ocriapMBaeMbIX ME€p MOXKHO TIPUIATH K BBIBOJY,
yTo y Poccuu 60Jibllie OCHOBaHUA TOBOPUTH O CBOE
MpaBoTe.

Ho npu aTOM Kit0u4eBBIM JUIsl YKpauHBI ycIie-
XOM B paMKax JJaHHOTO CITOpa MOXXHO CYUTaTh ycTa-
HOBJIEHUE HapyIIeHUH co cTopoHbl Poccuu B 0THO-
IIEHUU HENPU3HAHUS CepTU(UKATOB, BBIIAHHBIX
B MHBIX rocymapctBax — wieHax TC (EADC). Ilo
CYTH 3TO O3HAYaeT, YTO YKPAaMHCKHE TOBAphI C CEp-
ThhUKATaMU, BbIIAHHBIMU B HUX, Ha POCCUCKUI
PBIHOK TMOManath J0JKHBL. Byner i 3To mpoucxo-
JIUTh Ha TIPAKTUKE, TTOKA HETIOHSITHO.

IToGenoit miasd poccUiickoii CTOPOHBI MOXKHO
CcYuTaTh TO, YTO TpeTelicKasl Ipynia Corjlacujiach
C OTCYTCTBUEM CHCTEMAaTUYECKOIO OTpaHUYEHUSI
UMITOpTa co cTopoHbl Poccuu.

TakuMm oOGpaszom, 1o Oosiee MacIITAOHOMY BO-
npocy (a He B KOHTEKCTE OTACIbHBIX HapyIIEHUIA)
YkpauHa npourpana. Ha maHHBII TPOUTPHINIT yKa-
3bIBACTCS U B ITyOIMKALMSIX HEKOTOPBIX YKPAUHCKUX
n nHoctpaHHbiXx CM U3, B oduiimanibHOM ke c000-

IeHnM MUHUCTepPCTBA 9KOHOMUYECKOTO Pa3BUTHUS
Y TOPTOBJIM YKpauHHI ieJIaeTcs yrnop Ha 1o, uto BTO
YacTUYHO MojaepXKaia MO3ULNI0 YKpauHbl, U yKa-
3bIBA€TCS, UTO TpeTeicKas rpyIlna He MOATBepanIa
CHUCTEeMaTUYEeCKOE OrpaHUYEHNE UMITOPTa CO CTOPO-
Hbl Poccun’.

B Hacrosi1ee BpeMst yKpauHCKasi CTOpOHA 3Ha-
KOMMTCS C pellieHUEeM, YTOObI OILIEHUTh HEOOXOa1-
MOCTb OOpaleHus B AneJssiuoHHbIN oprad BTO.

NHble cnopbl MeXxxay
Poccuen un YkpanHou

Heno o0 MMITOpPTE XKeJIe3HOAOPOXKHON MPOAYKIIUU
SIBJIIETCSI BTOPBIM cropoM Poccuu ¢ YkpauHoit
B pamkax BTO, mo KkoTopoMy yke BEIHECEHO OKOH-
YyaTeJbHOE pelleHNE.

Tak, 20 uronsg 2018 roga Tpeteiickas rpyrina
BTO ynosnerBopuia O JIbIIYIO YacTb TPeOOBaHUIMA
Poccum x YkpanHe B CBSI3U C aHTUAEMITMHIOBBI-
MU Me€paMU B OTHOIIIEHUU HUTpaTa aMMOHMS pOC-
cuiickoro TpoucxoxneHus!’. JlaHHBIA CIop ObLT
nHumuposaH Poccueii eme B 2015 roay B cBSI3U
C pSJOM HapylIeHWM, TOMYyIIEHHbIX YKpauHOU
MpU MPOUICHUU aHTUAEMIIMHIOBON MEpPhl B OTHO-
IIEHUU POCCUICKOro HUTpaTa aMMOHMSI Ha ode-
penHoil nmaTwieTHUl mepuon. Tpereiickas rpymia
BbIHECTA YKpauHe PEKOMEHIAINIO MO YCTPAaHEHUIO
BBISIBJICHHBIX HAPYIICHUMA.

Ha manHbIil MOMEHT Ha paccMoTpeHnu OpraHa
no paspeureHuio criopoB BTO HaxondTcs ele Tpu
cropa Mexay Poccueil u YkpanHoii:

s Ccrop 1o TpeboBaHWIO YKpaWHBI Kaca-

TeJbHO neiicTBuii Poccun mo orpaHuye-

$Cm., nanpumep, cmamvu: «BTO omkaonusa mpebosanue YKkpauHvl Npu3Hamo CUCMEMHOCMb HAPYUEHUL CO CMOpPO-
ot PD 6 cnope 06 axcnopme dicene3nodopoicHoeo obopydosarnus», 30 urons 2018 eoda (https.//interfax.com.ua/news
economic/521768.html); «Ykpauna npouepana émopoii cnop ¢ Poccueii 6 BTO», 30 urons 2018 eoda (hitps.//biz.nv.ua/
economics/ukraina-proihrala-vtoroj-spor-s-rossiej-v-vto-248543 .html); WTO ruling derails bulk of Ukrainian trade

dispute against Russia, 30 urona 2018 eoda (htips.//www.reuters.com/article/us-russia-ukraine-wto/wto-ruling-derails-

bulk-of-ukrainian-trade-dispute-against-russia-idUSKBN 1KK102).

%«Onpunrodneno 3eim Ipynu excnepmie COT y cnpasi Ykpainu npomu Pocii ujo0o oomedcenns imnopmy 3aai3HU4H020 00-
naonannsa: Ipyna excnepmie wacmkogo niompumana no3uuyiro Ykpainus (http.//www.me.gov.ua/News/Detail 2lang=uk-
UA&id=1fbd8817-6529-4¢99-b7b5-0c26a55724a3&title=0OpriliudnenoZvitGrupi EkspertivSot USpravi Ukraini Proti Rosii.S

chodoObmezhennialmportuZaliznichnogoObladnannia-Grupa EkspertivChastkovo Pidtrimala Pozitsiiu Ukraini).

88 Arbitration.ru


https://interfax.com.ua/news/economic/521768.html
https://interfax.com.ua/news/economic/521768.html
https://biz.nv.ua/economics/ukraina-proihrala-vtoroj-spor-s-rossiej-v-vto-2485431.html
https://biz.nv.ua/economics/ukraina-proihrala-vtoroj-spor-s-rossiej-v-vto-2485431.html
https://www.reuters.com/article/us-russia-ukraine-wto/wto-ruling-derails-bulk-of-ukrainian-trade-dis
https://www.reuters.com/article/us-russia-ukraine-wto/wto-ruling-derails-bulk-of-ukrainian-trade-dis
http://www.me.gov.ua/News/Detail?lang=uk-UA&id=1fbd8817-6529-4e99-b7b5-0c26a55724a3&title=Opriliudne
http://www.me.gov.ua/News/Detail?lang=uk-UA&id=1fbd8817-6529-4e99-b7b5-0c26a55724a3&title=Opriliudne
http://www.me.gov.ua/News/Detail?lang=uk-UA&id=1fbd8817-6529-4e99-b7b5-0c26a55724a3&title=Opriliudne

APBUTPAXX B BTO —— HOBOCTU

HUIO TpaH3UTa YKPAMHCKOM MPOAYKIIUU
yepe3 TeppuTopuio Poccuu B TpeThu cTpa-
Hbl'!. 3ampoc Ha TpoBeacHWE KOHCYJIBTa-
it B pamkax BTO 6b11 HanmpaBiieH YKpa-
nHoit 14 ceHtsiopst 2016 roma. TpeTeiickast
rpymra Mo pacCMOTPEHMIO TaHHOTO CIiopa
obl1a copmupoBaHa 6 uroHs 2017 rona.
BriHeceHue peleHns OXXKuaaeTcs 10 KOHIIA
2018 rona;

* CIOp IO TpeOOBaHUIO YKpauHbI Kaca-
TenbHO neiicTBuii Poccum 1o orpaHuye-
HUIO UMIIOpTa YKPaMHCKUX COKOB, IHUBA,
MUBHBIX U UHBIX aJIKOTOJIbHBIX HAITUTKOB,
KOHIUTEPCKUX U3IEInii, 000eB U WHBIX
MOAOOHBIX CTEHHBIX MOKPBITHI'Z. 3ampoc
Ha MpoBeleHUE KOHCYJIBTAllUil B paMKax
BTO 6bu1 HampaBiaeH YKkpauHo# 13 OKTs-
opsa 2017 ropa. laHHOe €10 ellie HaXOIUT-
Csl Ha 2Tare KOHCYJbTalluil, TpeTercKas
rpynmna He chopMUpOBaHa;

* cnop 1o TpeboBaHuto Poccun kacatenbHO
JeCcTBUI YKpauHbl TI0 OTPAaHUYECHUIO UM-
MmopTa U TpaH3UTa psija POCCUMCKUX TOBa-
pPOB (B YaCTHOCTM, MSICHBIX M MOJIOUHBIX
MPOAYKTOB, PBIOBI, Yasi, BAHHO-BOJOUYHBIX
WU3ACNINi, curapet, 000pyIoBaHUs IS XKe-
JIE3HBIX JOPOT, yAoOpeHui u T.4.)"3. 3ampoc
Ha MpoBeleHUE KOHCYJIBTAllUil B paMKax
BTO Obin nHampaBiaeH Poccueit 19 mas
2017 ropa. JlaHHoe neno elle HaxOIUTCS
Ha 3Tare KOHCYJIbTAllvil, TpeTercKas rpym-
ma He chopMuUpoBaHa.

YUkraine — Anti- Dumping Measures on Ammonium Nitrate: Report of the Panel (WT/DS493/R) (20 July 2018) (https://
www.wto.org/english/tratop e/dispu_e/cases_e/ds493 e.htm).

""Russia — Measures Concerning Traffic in Transit (https.//www.wto.org/english/tratop_e/dispu_e/cases_e/ds512_e.htm).
2Russia — Measures Concerning the Importation and Transit of Certain Ukrainian Products (https.//www.wto.org/english
tratop_e/dispu_e/cases_e/ds532 e.htm).

BUkraine — Measures Relating to Trade in Goods and Services (https.//www.wto.org/english/tratop_e/dispu_e/cases_e,

ds525 e.htm).
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AHAJINTUKA —— HOBBIE TEXHOJ1OI'MIN B APBUTPAXKE

HOBbIE TEXHOJ10T A
B ME>XXAYHAPOLHOM
KOMMEPHECKOM
APBUTPAXKE:
PA3SPELLUEHWE CINOPOB

OHNAVH

Anvgpus Caiinaybaesa
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B anoxy mopepHusaumnm, rnobanmsaumm U 371eKTPOHHOM TOProBs-
JIN U3SMEHEHUSI He MOT/IM 0B6ONTU N CUCTEMY paspeLleHMs CMOpPOB.
OTaenbHble NOMbITKM TEXHOJI0rM3aUMM apOUTpPaXkKHOro npoLecca
NMPUHUMAIUCb CO BTOPOM Nos10BMHbI 1990-X rogoB — MMEHHO TOr-
Ja MUp yBMAeN NUIOTHbIE BePCUN NAAaTPOPM OHMaMH-apbuTparka.
OpHako cBOe pasBMUTME OHMAMH-apOUTPaXk KaK cucTtemMa paspe-
LLIeHMs CNopPOoB Ha 6a3e MHTepHeT-NAaTGOPMbI NosyYaeT UMEHHO
cenyac.

a TaHHBIII MOMEHT OHJIAafH-apOUTpaK He SIBJISICTCS HOB-
IIECTBOM, a CTAHOBUTCSI HOPMOI1 COBPEMEHHOTO TpeTeii-
cKoro pasoupatenabcTBa. IIpoBeaeHue apOUTPaKHOTO
npoliecca B pexkuMe OHJIaliH 0COOEHHO pacpoCTPaHEHO B
OTHOILIEHUM HEKPYITHBIX MCKOB, a TaKXKe HEYCJIOXKHEHHBIX CITOPOB.
[TpMepoM MOTYT CIIYXKMTbh CIHOPbBI, BEITEKAOIIE M3 HEUCITOIHE-
HUS WA HEHAIJIeXKAIIEeTO MCITOJTHEHUSI CTOPOHAMU 00S13aTeIbCTB
10 KOHTPAKTy, KOrma OoT TpuOyHaja TpeOyeTCsl JIMIIb YCTAHOBUTH
(hbakT McmoaHeHUs WM HEUCTIOJHEHUS 00513aTeJIbCTBA C MOCEIY-
IOIIVM IIPUCYKICHUEM.
K mpeumyiiecTBam oHaliH-apOUTpaka YyJaCTHUKU OTHOCST
COKpallleHe BPeMEHU M CTOMMOCTH IIpoliecca. FOpuctel 0oblie



He 0OpeMeHEHbl HEOOXOAMMOCTBIO HAaXOMUThCS IO
HECKOJIbKO YaCcOB B ITyTH U OBITh B OAHOM apOUTpax-
HOM IIpoliecce MeCSIbl, a TO U TOMAbI, ITOCKOJbKY
OHJIaiH-apOUTpaxX MPeaoCTaBIsIeT MaKCUMaTbHYIO
TMOKOCTb M JOCTYITHOCTH Tiporecca. CTOPOHBI ap-
OuTpaxa UMEIOT AeJIO C IMOJHOLEHHBIM CAYIIaHUEM,
JIOCTYITHBIM M3 CBOETO KaOUHeTa.

K oCHOBHBIM pHCKaM y4yacTHsI B apOUTPaKHOM
Mpoliecce OHJaWH OTHOCSTCS PUCKU HapyIICHUS
KOH(MpUIeHIIUATLHOCTY HHMOpMauun U Oe3omac-
HOCTHU CUCTEMBI B 11eJIOM. bosbIoit moToK nHMOp-
MalWM, MepelaBacMblii MEXIY CTOPOHAMU U TPU-
OyHaJIOM B peXXrMe OHJIalH, CO3AaeT MPEANOChUTKI
JIJIST BO3MOXKHOM Yrpo3bl YTeUKW JaHHBIX, KOTOPOM
TeM He MeHee MOXHO M30eXaTh MpU JOKHOM oc-
MOTPUTEJIBHOCTU B BBIOOPE 2JIEKTPOHHOM IIIaT(op-
MbI. B TO Xe BpeMs He1oCTaTOK (PUHAHCOBBIX U TE€X-
HUYECKUX PECYpPCOB Y OJHOI M3 CTOPOH CMOCOOEH
BOBCE 3a0JIOKMPOBATh MPOBEACHUE MpOoIecca ¢ UC-
MOJIb30BAaHWEM OHJIAWH-TIIAT(POPMBI, ITOCKOJIBKY
MOXET BECTU K HapyIIEHUIO OCHOBHBIX MPUHIIATIOB
apOUTpaKHOTO TIpoliecca, TaKMX KaK CIIpaBeIN-
BOCTb M PABEHCTBO CTOPOH.

[TosToMy oHNaliH-apOUTpaX IPOBOAUTCS HE
B OTCYTCTBHME PMCKOB, a TOTAa, KOINa OYEBUIHBIE
MpeuMyIllecTBa MPOBEAEHUs Tpoliecca Mpeodaana-
0T HaJl CBSI3aHHBIMU C HUM prcKamu. MMeHHOo B Ta-
KOM cJlydae OHJIaifH-apOUTpaxk CTaHOBUTCSI HauOO-
see 3(pPEeKTUBHBIM CPEeACTBOM pa3pelleHMs cropa,
MPEIOCTaBIIsisd CTOPOHAM CBOMCTBEHHYIO €My CKO-
pOCTb, TMOKOCTb U TIOCTYITHOCTb.

Ha naHHBINE MOMEHT CyIIECTBYET PsI IUIOIIA-
JTIOK, TIPEIOCTABJISIONIMX YCJIYTU IO TPOBEICHUIO
apbuTtpaxa oHjailH. Cpeau HUX — 3apeKOMEHI0-
BaBIIIME Ce0s1 U IMPOKO U3BECTHBIE apOUTpakKHbIE
LIEHTPHI, Takue KakK MeXITyHapomHbIii apOuTpax-
HBII cyd nmpu MexXayHapomHOI TOPTroBOMl maniarte,
JIOHIOHCKUI MeXIyHapOIHbII apOUTPpakKHBIN CYI,
ApOuTtpaxHblii UHCTUTYT Toprosoit manaTel CTOK-
rojibMa, AMepuKaHCKas apOuUTpakHasl acColuarus,
MexayHapoaHbIii apOUTPaKHbIN IEeHTp [OHKOHTa,

HOBbIE TEXHOJ1IOI'M B APBUTPAXKE ——

AHAJINTUKA

MexXnyHapOIHBIN CyI U LIEHTP pa3pellecHus CIIOPOB
Karapa, a Takke HegaBHO CO3JaHHBI MexayHa-
POIHBIN apOUTPaAKHBIN LIEHTP ACTaHEI.

IIpumepamMu  TIOLIANOK, CHELUATU3UPYIO-
IIMXCSI UCKJIOYMTENIbHO Ha TMpeIoCTaBIeHUU yC-
JIYT TI0 pa3pelleHUI0 CIOPOB OHJIANH, SIBJISIIOT-
csa (paHIy3cKo-IIBeiapckas rmiargopma elust!
1 MexXayHapoaHbIN Cyd MO pa3pelleHUuI0 CIIOPOB
onnaiitH (ICOCR)?. He ocraercs He3aMedyeHHOM
u GnokyeitH-cMapT-tuiardopma BitCAD3, mpeno-
CTaBJIAIONIAs CBOMM KJIMEHTAaM HOBYIO MOJAEIb KO-
JUPOBAHHOIO apOuTpaxa, apOUTPOM B KOTOPOI
B 3aBHCHMOCTHU OT CJOXHOCTH Jesa SIBJIsieTcsl 1100
KOMITBIOTED, TNOO peaybHasl JUIHOCTD.

CylecTBYIOT 1 y3KOCIIeIMaI3UPOBAHHbBIE OH-
JIaltH-T11aT(hOPMBI IO pa3pelleHuIo ciopoB. B yact-
HoctH, miaTtdhopma TAMARA* cnenmanu3upyercst
Ha cropax B chepe MOPCKMX MOCTaBOK, TPaHCIIOp-
TUPOBKU, XpaHEHUsI, CYOJOCTPOUTEILCTBA, a TAKKe
MeXAYHapOaHOU Toprosiau. BcemupHast opraHusa-
LS UHTEJJIEKTYyaJIbHOM COOCTBEHHOCTH TOXE Ha-
XOIUTCS B IMpoliecce pa3padoTKU UHTEPHET-CUCTe-
MBI JUIST aAMUHUCTPUPOBAHMUS MHTEJUIEKTYaJIbHBIX
CIIOpPOB°.

Tem He MeHee, HECMOTpsI Ha pacHpocTpaHe-
HYE TEXHOJIOTUI B MEXKIYHAPOIHOM KOMMEPUYECKOM
apouTpake, MOPSIOK U TIpaBujia IIPOBEICHMS IPO-
LeAypbl OHJIAliH-apOuUTpaxa BCe elle OCTaBJSIOT
MECTO JJIs1 BOMpocoB. [lie OyaeT HaXOAUTHCS MECTO
apOuTpaxka 1 Kak OyAeT pellaThCsl BOIIPOC O MpUMe-
HUMOM MpolieccyalbHOM IpaBe B cliyyae, KOrjaa Bce
YYaCTHUKM Mpoiecca GU3NISCKA HaXOIITCsI B pa3-
HBIX cTpaHax? Kakue moaHOMOYMS UMeeT TpUOyHa
B OTHOIICHWHU IPOBEPKU IIpaB Ha MCITOJIb30BaHUE
TEXHUYECKUX CPeACTB cTtopoHammu? Ilie mpoxomut
TpaHb MEXIY NEUCTBUTEIBHOM TEXHUYECKOM HEBO3-
MOXHOCTBIO CTOPOHBI YYaCTBOBaTh B MPOLIECCe OH-
JIaliH U 3J10yIMOTpeOdIieHUEM MPaBOM, 3aTATMBaHUEM
npouecca? DTU U OpyTrhe BOMPOCHI, OE3YCIOBHO,
TPEOYIOT pa3pellieHUsI — B TEOPUM U Ha TIPAKTHKE.

Thttps.//www.ejust.ch.

*https.//icocr.org.
hitps://bitcad.io.

‘https.//www.tamara-arbitration.nl.
Shttp.//www.wipo.int/amc/en/arbitration/online/index.html.
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MPEACTOSALLAS MYBNTMKALLNS
MEPEBOA HA PYCCKUI A3bIK
KHUTU «CROSS-EXAMINATION

N INTERNATIONAL ARBITRATION>

2018 romy Accoumaiysi McciegoBaTeaeil MeXXIyHapOAHOIO YacTHOTO

¥ CPaBHUTEJIBHOTO TIpaBa IpH IMOIEepKKe XKypHajia «BecTHUK MeXIy-

HapOIHOT0 KOMMEPUYECKOTo apouTpaka» INIAHUPYET OIyOJIMKOBATh I1e-

peBoJ Ha pyccKuii s13bIK (1o penakimeid H. babamkansHa) kauru Kast
Xobepa u Xosapaa 3yccmana «Cross-Examination in International Arbitration»
(Markuit ieperiet, 176 c¢., ISBN 9780199681235). DT0oT Tpya Ha aHINIMIACKOM
sI3bIKE BbIIIEA B cBeT B KoHLEe 2014 — Havane 2015 rona B uzgatenbctBe Oxford
University Press u cpa3y cTaj HACTOJbHOWM KHUIOM MHOTHX IOPUCTOB, TIPaKTU-
KYIOIIUX B 00JIACTU MEXKIyHAapOIHOTO apOoUTpaka.

Kait Xo6ep xopol1o u3BecTeH iopuanieckoMy coodiectBy Poccuu u ctpaH
CHTI. On pokTop npaBa u npodeccop Yrrcaiabckoro yuupepcuteta B [lIBeunu,
AaBTOP MHOXKECTBA MyOJIMKALINI 110 MEeXKIYHapOIHOMY KOMMEPUYECKOMY Y MHBE-
CTULIMOHHOMY apOMTpaxy, a TAK:KE€ MHOTO JIET IPaKTUKYIOIIUI aaBoKaT U ap-
outp. XoBapa 3yccMaH — OAWH U3 HauboJiee BUTHBIX HbIO-MOPKCKUX CYAEOHBIX
aJIBOKATOB C OOIIMPHBIM ONBITOM B IPakKIaHCKOM M YTOJIOBHOM IIpaBe U IPO-
1ecce, U3BECTHBIN aMepUKAHCKUIA CITELIUAJIUCT B 00JIaCTU CTPaTETMM M TAKTUKH
BEICHMSI TIEPEKPECTHOTO JOTPOCa.

IMepekpecTHBIN TOMPOC 3aHNMAET B MEXKIYHAPOIHOM apOUTPasKHOM IIpO-
1ecce 0cob0e MeCTo, MOCKOJIBbKY SIBJsIeTCS Hanboiee CI0OXKHBIM BUIOM JI0TIpOca,
TpeOyIOIIMM T[JIyOOKOTro MOHMMaHUS (haKTUUECKON CTOPOHBI Jeia, 0e3ynpey-
HBIX 3HAHWI B 00J1aCTA MaTEPUAJIBHOTO U ITPOLIECCYaIbHOTO IIpaBa, CyIICCTBEH -
HBIX MHTEJIJICKTYaJIbHBIX YCHINIA, CIIOCOOHOCTH OBICTPO MBICIUTh U YOSAUTEIb-
HO apTUKYJUPOBATh IMMO3UIINIO 110 ey ¥ AakKe MHTYUIUK. JI0CTaTOYHO CKa3aTh,
yTo 0OydYeHUe, HalpuMep, OyOyIINX aHIIMICKUX aIBOKATOB UCKYCCTBY IIepe-
KPECTHOTO JOITpOca ITPOMCXOINUT Ha MHTEHCUBHBIX MTPOIOIKUTEIBHBIX Kypcax
M BKJTIOYACT HENpPEePBhIBHOE MPOBEAEHNE MHCIEHUPOBOK CYIECOHBIX ITPOLIECCOB
C HEMOCPEICTBEHHBIM YJaCTUEM IPAKTUKYIOIINX CYIeil M KOPOJIEBCKUX (HaM-
0oJiee OIBITHBIX W 3aCTy>KEHHBIX) aJBOKATOB.

[anHast paboTa ITOMOXET MHOTUM POCCUMCKUM IOPUCTAM CAMOCTOSITEIb-
HO TMPEICTaBISATh MHTEPECHI CBOMX JIOBEPUTEICH B apOUTPAKHBIX CIYIIAHUSIX,
B TOM 4YMCJIe B CTpaHaX, IJ¢ IpOBeIeHNEe MEePEeKPECTHOIO JOIpOoca SIBISICTCS
OOBIYHBIM JIEJIOM.
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APBUTPAX AD HOC. PYKOBOACTBO
MO NMPUMEHEHUIO.
BEPCUA 2.017

[9neKTpoHHbIN pecypc]: MoHorpadusa/ KoctuubiH A.B., BopmoToB A.B.— D1eKTPOH. TEKCTOBbIE AaH-

Hble.— CapaToB: A1 [l 3p Meaua, 2018.— 89 c.— Pexxum pgoctyna: http:/www.iprbookshop.ru/75878.
html.— 9BC «IPRbooks»

Knrouesvie cnoea: ad hoc, mpemetickuli cyo, apbumpaic, mpemetickuli cyo,
06pa306aHHbIl CMOPOHAMU CheludsibHO 04151 paspelleHusi KOHKPemMHo20 cnopa,
APC, apbumpbl, apbumpaxcHoe cozaaweHue, apbumpaxcHoe pelieHue.

Keywords: ad hoc, arbitration, arbitration court, alternative disputes
resolutions, arbitration agreement, arbitrators.

aHHas KHUTa TpeacTaBiisieT co00ii MepBblii poccUiickuii 0630p apou-
Kocmuupin A.B. Tpaxa ad hoc. M3naHue packpbiBaeT npaBoBoii ¢heHoMmeH ad hoc, u3-

BECTHBII ¢ JaBHUX BPEMEH, M CTaBIIMIT 0CO00 aKTyaJIbHBIM B TTOCJIE -

Hee BpeMs B Poccunt ¢ yaeToM IpoBeie HHOM apOUTpakHOM pedOpMBI.
[lyGnukanus IMociienoBaTeJIbHO pacKphIBaeT WMCTOPHIO, 3apYyOEeXKHBINM OITBIT,
MpaBoOBYIO MpUPOAY apouTpaxka ad hoc, a Takke crieriu@uKy npoleaypbl Ha3Ha-
YeHUs apOUTPOB, apOUTPAKHOTO COMTALICHUS U BCEX CTAIUI «OT» U «I0» MaJIo-
M3y4EHHOTO MPaBOBOro (heHOMeHa, paHee PEeAKO BCTPEUYaBILIEerocsl Ha MpaKTH-
K€, HO BMECTE C TeM JISTUTUMHOTO U ITEPCIIEKTUBHOTO SIBJICHUSI OMHOBPEMEHHO.

Jlocmynno bechaamuo 8 31eKmpoHHOL-0UOAUOMEHHOl cucmeMe NO CCblaKe
http://www.iprbookshop.ru/75878.htm!

KochageH AR, BopHoTol AB.
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RAA UPCOMING EVENTS

1. X Annual Conference of
the American Bar Association

X Annual Conference of the American Bar As-
sociation «The Resolution of CIS-Related Business
Disputes»

Date: 27 September 2018

Venue: Moscow, Radisson Royal hotel (hotel
Ukraine), Kutuzovsky prospect, 2/1 S 1

Language: Russian and English (with simulta-
neous translation)

The conference will be a key event, bringing to-
gether 150 participants, including judicial and corpo-
rate lawyers, experts in arbitration, judges and repre-
sentatives of science and business.

For registration, please follow the link:

http://arbitrations.ru/en/events/confer-
ence/the-resolution-of-cis-related-business-dis-
putes-2018/registration.php

Topics of the discussion:

*  “The Inquisitorial Rules on the Taking of
Evidence in International Arbitration”
(“The Prague Rules”) — A viable alternative
to the IBA Rules on the Taking of Evidence
in International Commercial Arbitration?

» Soft skills in international arbitration

* Russian business litigation update: What’s
new for parties litigating in Russian courts?

* Smarter than the smartest lawyer? Emerging
and predicted uses of artificial intelligence
and data analytics in dispute resolution

*  You play by your rules; I’'ll play by mine?
Regulating (or not ...) counsel conduct in
international arbitration

+ Hidden in plain sight: Pursuing assets abroad
in cross-border insolvency and judgment
enforcement proceedings

«  The New York Convention at 60 years: Is the
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promise of ready enforcement of arbitration
agreements and awards being fulfilled?
* Crafting requests for disclosure/discovery
requests: A practical show-me-how ses-
sion coupled with moot court/arbitration
demonstrations
» Successfully navigating the cross-border as-
pects of tax disputes
* Recent developments in investor-state arbi-
tration and enforcement of awards against
sovereigns
» Arbitration of international sports disputes:
Lessons for international commercial arbi-
tration?
* Between a rock and a hard place: Sanctions,
counter-sanctions and related measures
* Interpreting contracts and the admissibility
of evidence — The Russian, English, US,
and German approaches compared and
contrasted
More information about the program could
be found here:

http://arbitrations.ru/en/events/confer-
ence/the-resolution-of-cis-related-business-dis-
putes-2018/program.php

For participation, please contact alexandra.

brichkovskaya@arbitrations.ru or call: +79057047077

2. X Annual IBA "Mergers
and Acquisitions in Russia and

CIS" Conference

The 10th Annual IBA "Mergers and Acquisi-
tions in Russia and CIS" Conference will be held on
16 November, 2018 in Hotel Baltschug Kempinski,
Moscow.
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Now in its 10th year, this leading conference will
once again bring together practitioners from around
the globe to discuss the latest emerging developments
and hot topics in Russian and CIS M&A law as well
as hosting input and commentary from some of the
world’s leading experts in the field.
Topics include:
* Review of M&A market in Russia and CIS
— trends and developments

* Russian and CIS M&A Hot Topics

*  Current M&A challenges facing General
Counsels of major Russian companies

» Tax structuring issues in JV and M&A deals
— new trends and developments

*  M&A Disputes in Arbitration and Litigation

Participants of the session will discuss the M&A
market in general — Russian and foreign

perspective — the bankers and investors view.
They provide an insider’s look of the financial,

economic and business factors affecting the
M&A.

Also, the discussion will be dedicated to the lat-
est trends and developments in M&A deals in Russia
and CIS region, such as:

*  Development of Russian law;

* Choice of law;

* Sanctions & Enforcement;

* National Security;

*  Block chain & ICO.

Who should attend?

Lawyers in private practice, in-house counsel,
investment bankers, accountants and specialists from
mergers and acquisitions business.

Co-Chairs of the Conference:

Christian Herbst, Partner, Sch nherr Rechtsan-
w Ite, Austria

Vassily Rudomino, Senior Partner, ALRUD
Law Firm, Russia; IBA Council Member, Federal
Chamber of Lawyers of the Russian Federation

The registration for the event is open here:
http://iba-ma.ru/en/registration

3. XIl Annual IBA Law
Firm Management Conference

AHOHCbI MEPOMPUATUIN —— AHOHC

The 12 th Annual Law Firm Management con-
ference offers a unique and unrivalled platform that
unites law firms the world over in discussing issues
faced by the legal business. This conference also al-
lows key decision makers to meet, network and ex-
change experience.

Date: 7 December, 2018

Venue: Radisson Hotel Ukraine, Kutuzovsky
Prospect, 2/1, bld. 1

Language: Russian and English (with simulta-
neous translation)

Topics to be discussed include:

* New products and destinations

* Compliance in the law firms: does the shoe-

maker’s son go sometimes barefoot?

*  Don’t wait for new business to come — make

it happen.

* Next generation of partners

* New ideas about law firm financial perfor-

mance: how lawyers will make money in the
future.

Conference Co-chairs:

* Vassily Rudomino Senior Partner, ALRUD

Law Firm; IBA Council Member, Federal
Chamber of Lawyers of the Russian Feder-
ation, Russia
* Alexander Khvoshchinskiy Senior Expert,
LS - Institute, Germany

*  Norman Clark Founder, Walker Clark, Fort
Myers; Member, IBA Law Firm Manage-
ment Committee Advisory Board

Details of the event can be found on the offi-
cial website: http://iba-l1fm.ru/en/

To register, please follow the link http://iba-
Ifm.ru/en/registration/

For more information regarding participation
and sponsorship: alexandra.brichkovskaya@arbitra-
tions.ru

Vassily Rudomino, Senior Partner, ALRUD
Law Firm, Russia; Member, IBA Law Firm Manage-
ment Committee Advisory Board

Norman Clark, Managing Partner, Walker
Clark, USA; Member, IBA Law Firm Management
Committee Advisory Board

Alexander Khvoshchinskiy, Senior Expert,
LS-Institute, Germany
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4.
ference

On 25th of October SCAI-ASA-RAA organize
the conference: «What Makes Switzerland So Pop-
ular in Arbitration? Sharing Some Secrets of Helve-
tia», which will be held in Moscow.

Date: 25 October, 2018

Venue: Marriott Grand Hotel, Tverskaya street,
26/1, Marfinskiy Hall, Moscow

Language: English

Topics of the discussion include:

* What makes a good arbitrator

*  What makes a good counsel

*  What parties expect from arbitration practi-

SCAI-ASA-RAA Con-

‘ Enarop,apMM 3a NOMOLLb B NOAroToBKE HOMEpa

Mpuny Cmpenkosckyio (PAA)
Bukmoputo [nadviwesy (PAA)

AsnekcaHopy Bpuukosckyio (PAA)

tioners
* The role of SCAI-Swiss Rules for commer-
cial arbitration
* The role of CAS for sports arbitration
* The role of the Swiss courts in arbitration
The conference is dedicated to the resolution of
Russia-related disputes in Switzerland. The confer-
ence will be attended by practices lawyers, in-house
lawyers and lawyers from sports federations.
The event followed by tasting of Swiss cheese
and wine.
RSVP alexandra.brichkovskaya@arbitrations.ru
More information you could find here: http://
arbitrations.ru/en/events/conference/sovmest-
noe-meroprivatie-raa-i-scai/

-

n. C. Apmioxosy
‘ Anekces Manytinoea (pomozpagpuu uimepsbio ¢ M. pokonyom) \
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Baker
McKenzie.

BAKER MCKENZIE RELEASED AN 11TH EDITION OF THE
INTERNATIONAL ARBITRATION YEARBOOK 2017-2018!

The 11th edition of The Baker McKenzie International
. Arbitration Yearbook is now available.

i In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
the continuing wave of updates to institutional rules, new
The standalone rules for investment arbitration, and revised
Baker McKenzie national laws to support the use of arbitration. We focus in
K‘rtbei:?:ttilg:aYlearbook particular on third party funding in arbitration, surveying the

law and practice on this important topic across the globe.

Click on the link to download the book.

www.globalarbitrationnews.com www.bakermckenzie.com


https://f.datasrvr.com/fr1/018/76508/BakerMcKenzie_IAY_2017-18.pdf
https://globalarbitrationnews.com/
https://www.bakermckenzie.com/en/
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