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Komnern, s pam npencraButh Bam Bropoit HoMep m3gaHus Arbitration.ru, OCHOBHOI TeMOI KOTOPOTO
sIBJIsIeTCsI apouTpaxHas peopma B Poccun. C MOMeEHTa BCTYIUICHMSI B CHIIy HOBOTO 3aKOHOAATE/IbCTBA
00 apOuTpaxa IIPOILLIO YyXe 2 roma, JOCTaTOYHBINM CPOK IJISI TOrO, YTOOBI IIOABECTH IIpeABapUTEIbHBIC
utoru. Kpome Toro, cireayst Halei Tpaguiiuy, 3TOT HoMmep ocBsiieH LlBefiapun, kKak MmecTy apOnTpaxa,
n SCAI, xkak HanboJiee M3BECTHON MIBeHIIapCcKOit apouTpaxkHoit maHcTuTynun. [1pustHoro ureHms!

AMutpuii ApTioxoB,
rnaBHbIM pegakTop Arbitration.ru

Dear readers, welcome to the second issue of Arbitration.ru. I am sure there are more of you reading us now.
As I was working on my speech on a warm Friday morning of 21% of September in Minsk at the Eastern Euro-
pean Dispute Resolution Forum (EEDRF), my colleague in Moscow sent out a newsletter with the magazine
via RAA e-mail list and we got impressive number of new subscribers within just two hours after the emailing. It
means that within a small (but global) world of arbitration there are people who are looking for new, practically
focused information delivered in a friendly and modern way. There are the people who care — you.

And there is something to care about. In many countries national arbitration legislation is still subject to
change. This process has occurred in Russia 2 years ago, the legislative changes are on its way in Ukraine and
Ecuador. Arbitration law is being reconstructed and renovated (not without hurdles) — that is why we chose
Fernand’s Leger’s painting “Builders” housed in the Moscow Pushkin Art Museum for this issue’s cover.
Builders... what is the fruit of their labour? Open this issue to get the big picture.

I wish you a pleasant reading.
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RUSSIAN ARBITRATION
REFORM, TWO YEARS LATER

“For everything there is a season... time to cast away
stones, and a time to gather stones together; a time to
- embrace, and a time to refrain from embracing...”

: ﬂ\ Ecclesiastes, 3

| '- 2015 when major changes were made to the Law On
International Commercial Arbitration (“ICA Law”) and the
Viadimir Khvalei procedural codes, and a new law on domestic arbitration
RAA, Chairman o’f the board was enacted (“Law on Domestic Arbitration”) (jointly “New
Arbitration Laws”). The New Arbitration Laws came into
force on 1 September 2016. More than two years have
passed since, and thus one could consider whether the
declared goals of the arbitration reform were achieved.

> I The Russian arbitration reform started at the end of

6 | Arbitration.ru
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1. Harmonize Russian
Arbitration Law with the
2006 Uncitral Model Law

One of the purposes of the arbitration reform was to
bring Russian arbitration laws into compliance with the
UNCITRAL Model Law. The ICA Law declares that it
takes into account the provisions of the UNCITRAL
Model Law, not only in its original version of 1985,
but as amended in 2006. However, as a matter of fact,
only insignificant changes from the 2006 Model Law
were implemented.

Just to recap, the changes made to the 2006 UNCI-
TRAL Model Law dealt with two major issues:

First, the 2006 amendmentsto UNCITRAL Mod-
el Law allowed arbitration agreements to be conclud-
ed orally.

Second, they extended the tribunal’s authority to
take decisions on preliminary or conservatory meas-
ures and provided for the mandatory enforcement of
such decisions.

The new ICA Law does not allow an arbitration
agreement to be concluded orally, although it recog-
nizes that an arbitration agreement is concluded in
writing in the form, “allowing to fix the information
contained therein and to make it accessible for sub-
sequent reference.”

As to the tribunal’s authority to grant interim meas-
ures, although declaring the right of the arbitral tribu-
nal to take a decision on preliminary or conservatory
measures, the ICA Law does not provide for the pos-
sibility to enforce such measures through state courts.

Il. Prevent the Abuse
of Arbitration

The main goal of the arbitration reform was to pre-

vent the abuse of arbitration.

Such abuse can conventionally be classified into
three groups:

(i) “Corporate” arbitration courts, which were es-
tablished by large, medium and even small com-
panies, with the purpose of administering disputes
between said companies and their counterparties.
Such courts created by major Russian companies

REVIEW

(such as Gazprom, Sberbank and Lukoil, etc.)
had nice premises for hearings and serious finan-
cial and administrative support from the parent.

The legality of such courts was indirectly sup-
ported by a rather controversial decision of the
Russian Constitutional Court,! which recom-
mended analyzing the matter of the independ-
ence of the arbitral tribunals from such courts
and its founder in each specific case.

“Pressure cookers,” which quickly manufactu-

red arbitral awards in favor of the claimants.

Representatives of these institutions promised

the party bringing their dispute against a naive

counterparty a quick and efficient arbitration
with a guaranteed award in the claimant’s favor.

Some arbitration courts even offered an addi-

tional service by assisting in getting the writ of

execution for the enforcement of such awards.

Although the basic procedural principles
(such as equal treatment of both parties and the
right to be heard) were normally ignored in arbi-
trations administered by such courts, state courts
nevertheless routinely issued writs of execution
for enforcement of “pressure cookers”’ awards,
turning a blind eye to procedural defects in place
(often with no participating respondent).

(iii) “Fixers,” i.e., arbitration institutions which were
created to fix a specific problem. For example,
they could issue a backdated arbitral award con-
firming inflated debt (to be added to the list of
creditors in case of the respondent’s bankruptcy)
or fabricate an award legalizing the title to the
disputed property, usually real estate.

Such forms of abuse are normally unheard of in
developed arbitration-friendly jurisdictions, and
state courts or the criminal police could efficiently
deal with every case of abuse.

Unfortunately, state courts and law enforcement
agencies in Russia, for various reasons, were unable
to prevent the abuse of arbitration, thus, the Russian

(ii)

! Ruling of the Constitutional Court of the Russian Federation on
the case of verification of constitutionality of the provision of Ar-
ticle 18 of the Federal Law On Arbitration Courts in the Russian
Federation, Clause 2, Part 3, Article 239 of APC RF and Clause 3,
Article 10 of the Federal Law On Non-Profit Organizations due
to the complaint of the Open Joint Stock Company "Sberbank of
Russia," dated 18 November 2014 No. 30-P.

October 2018, N°2 | 7
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government decided to deal with it by using adminis-
trative measures.

The most significant change in Russian Arbitration
Laws was the introduction of a special licensing sys-
tem for permanent arbitration institutions (“PAIs™).
Such PAIs can only be established by a non-profit
organization as a measure to eliminate arbitration
courts established by companies and individuals.?

Two arbitration courts at the Russian Chamber of
Commerce (International Commercial Arbitration
Court and Maritime Arbitration Commission) were
exempted by law from the licensing requirements.

Since the most obvious way to circumvent these
restrictions would be to establish an arbitration insti-
tution outside of the Russian Federation and admin-
ister Russian disputes from abroad, the law extend-
ed the licensing requirements to foreign arbitration
institutions under the condition that such a foreign
arbitration institution should have a “well-regarded
international reputation.”

Over 50 Russian arbitration institutions applied
for the license from the Russian government,® but
almost all applications were rejected with references
to various bureaucratic formalities. Only two Russian
non-profit organizations received a license: the Rus-
sian Union of Industrialists and Entrepreneurs (based
on membership of major Russian corporations) and
the Russian Institute of Modern Arbitration.

Only two foreign arbitration institutions applied:
the Arbitration Court “Just” from Kazakhstan and
the Vienna Center. While the former was denied per-
mission due to the lack of an “internationally recog-
nized reputation,” the latter was hindered by the new
requirements of registering a branch in Russia (see
more on this topic by Anna Grischenkova on pages
19. On the potential expansion of foreign arbitration
institutions to Russia, see the article by Roman Zyk-
ov and Vladimir Khvalei on page 33.)

The fact that almost all “corporate” arbitration
courts* have ceased their existence is the most signif-

2 Article 44 of the Law on Domestic Arbitration.

> See 2017 Public Report on the Activities of the Council for
Development of Arbitration at: http://minjust.ru/ru/deyatel-
nost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnos-
ti-soveta-po-sovershenstvovaniyu.

* With the exception of the Arbitration Center at the Russian State
Corporation "Rosatom,” which joined the Russian Institute of
Modern Arbitration as a shareholder.
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icant positive result of the Russian arbitration reform
(see more in the article by Alexander Muranov on
page 50). However, the fact that only four arbitration
institutions for such a large country as Russia have
received the license, raises certain concerns (on the
fate of Russian regional arbitration, see more in the
article by Mikhail Morozov on page 53).

Even more concerns are raised by the fact that two
other types of corporate courts, “Pressure cookers”
and “Fixers,” survived the arbitration reform and
continue their questionable activity in the form of ad
hoc arbitrations.

3. Bring Russian Disputes
Back to Russia

Another goal of the arbitration reform was to bring
Russian disputes from London, Stockholm, Paris
and other cities abroad, back to Russia.

This was planned to be done primarily through
administrative measures (licensing of arbitral institu-
tions in Russia), by requiring certain types of disputes
to be resolved by licensed arbitral institutions and in-
troducing certain other statutory restrictions.

The former ICA Law covered not only disputes
between Russian and foreign entities, but also dis-
putes between Russian companies if one of them was
a company with foreign investments.

The new ICA Law excluded from its scope domes-
tic Russian disputes, which opened the floor for de-
bate as to whether domestic Russian disputes could
be administered by foreign arbitration institutions.

The New Arbitration Laws also provide that cer-
tain types of disputes could be administered only
by “licensed” PAIs. In particular, it concerns the
administration of arbitration in corporate disputes
(such as arising from share purchase agreements).
Some types of corporate disputes can be adminis-
tered only by those PAIs that have drafted, published
and deposited with the authorized federal executory
authority special rules for corporate disputes.’

> Article 45(7) of the Law on Domestic Arbitration.


http://minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-soveta-po-sovershenstvovaniyu
http://minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-soveta-po-sovershenstvovaniyu
http://minjust.ru/ru/deyatelnost-v-sfere-treteyskogo-razbiratelstva/otchety-o-deyatelnosti-soveta-po-sovershenstvovaniyu
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At the moment, three “licensed” PAIs® have de-
veloped such rules, but so far not even one corporate
dispute has been registered by them.”

Although one could say that two years is not
enough to make a conclusion as to whether these
administrative measures have succeeded in bringing
corporate disputes back to Russia, at least the lack of
a single case under the new rules is a strong indica-
tion that the introduced restrictions on corporate dis-
putes are not extremely popular in Russia and abroad
(see more on this topic in the article by Alexandra
Komaritskaya on page 59).

¢ With an exception of the Maritime Arbitration Commission at
the Russian Chamber of Commerce.

7 Under the law, PAIs are obliged to publish on their websites infor-
mation on pending corporate disputes.
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Conclusion

It seems that the time has come to have a fresh look at
the results of the Russian arbitration reform and pro-
pose measures that could further improve the situa-
tion (see the article by Professor Alexander Komarov
on page 46 for more on this topic).

ANNUAL
INTERNATIONAL
CONFERENCE

X

Mergers and Acquisitions
in Russia and CIS

Topics will indude:

«Review of M&A market in Russia and CIS -
trends and developments

«Russian and CIS M&A Hot Topics

«Current M&A challenges facing General
Counsels of major Russian companies

«Tax structuring issues in JV and M&A deals -
new trends and developments

«M&A Disputes in Arbitration and Litigation

http://iba-ma.ru

16 November 2018

Hotel Baltschug Kempinski, Moscow
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ARBITRATION.RU
INTERNATIONAL REVIEW

This month the international review offers to your
attention the recent cases involving parties from Central,
Southern and Eastern Europe and Kazakhstan, heard
before ICSID tribunals and England and Wales Court
of Appeal. The review is prepared by our editorial board
member and colleague from France — Ekaterina Grivnova,
LLM in Arbitration and International Business Law at the
University of Versailles, and Elena Belova, PhD candidate

Ekaterina Grivhova in investment arbitration at the University of Lille, France.
LLM in Arbitration and The selection covers June-August 2018 and sorts the
International Business Law cases chronologically.

at the University of Versailles

]

ICSID

ICSID, 29 June 2018, A11Y Ltd. v. Czech Republic, ICSID
Case no. UNCT/15/1, Award

Arbitrators: The Hon. L. Yves Fortier, QC (Presiding Arbitrator),
Prof. Stanimir A. Alexandrov (Arbitrator) and Ms. Anna Joubin-
Bret (Arbitrator)

Elena Belova Secretary to the Tribunal: Ms. Jara Minguez Almeida
PhD candidate in investment

arbitration at the University
of Lille, France

Claimant’s representatives: Mr. Hussein Haeri, Mr. Walker,
Ms. Uliana Cooke, Ms. Ruzin Dagli (Withers LLP, UK) and Mr.
Lucas Bastin (Essex Court Chambers)

Respondent’s representatives: in-house (The Ministry of
Finance of the Czech Republic)

On 29 June 2018, an arbitral tribunal, seated in Paris and administra-
tively supported by ICSID, issued a final award in favour of Czech Re-

10 | Arbitration.ru




public, defendant in the AI1Y Ltd v. Czech Repub-
lic case brought by a UK investor. These proceedings
were governed by the UNCITRAL Rules.

The dispute arose from the Statement made by the
Ministry of Labour with regard to the Act on Provid-
ing Allowances to Persons with Health Impairment,
whereby Respondent defined relevant criteria set out
in that Act. Claimant, a developer of assistive tech-
nology solutions, alleged that Respondent targeted
its business and finally destroyed its investment and
initiated arbitral proceedings against Respondent.

The arbitral tribunal examines first a ratione ma-
teriae jurisdictional objection raised by Respondent
and joint to the merits due to the necessity to assess
the Claimant’s business as a whole. Having observed
that the relevant provision of the applicable BIT re-
fers to “every kind of asset belonging” to an investor
and that there are no definitions or limitations of the
terms used, the arbitral tribunal rejects the fact that
the other criteria on which Respondent has relied are
relevant to define investments. It also notes that in
the present case, the UNCITRAL Rules do not have
the same scope of application and requirements that
the ICSID Convention impose in qualifying an eco-
nomic operation as an investment. The assets in the
form of know-how and goodwill are thus recognised
as investments under the applicable BIT.

Second, the arbitral tribunal recalls that according
to its findings in the Decision on Jurisdiction issued
in 2017, it has jurisdiction only with regard to the
claim on indirect and creeping expropriation of the
Claimant’s investments. In this respect, the arbitral
tribunal notes that the language of the Statement is
neutral and does not target Claimant. With regard
to other acts of the Ministry of Labour, it finds that
Claimant does not meet the required burden of proof
and hence, concludes that this claim fails.

As a result, Claimant bears the combined Tribunal
costs and each Party bears its respective legal costs.

ICSID, 26 July 2018, Georg Gavrilovi¢ and
Gavrilovi¢ D.O.O. v. Croatia, ICSID Case No.
ARB/12/39, Award

On 26 July 2018, an ICSID arbitral tribunal issued
an award in favour of Austrian investors, Georg
Gavrilovi¢ and Gavrilovié D.0O.O., claimant in a dis-
pute with the Republic of Croatia (“Respondent™).

INTERNATIONAL REVIEW | REVIEW

Arbitrators: Dr. Michael C. Pryles (President),
Dr. Stanimir A. Alexandrov (Arbitrator) and
Mr. J. Christopher Thomas QC (Arbitrator)

Secretary of the Tribunal: Ms. Jara Minguez
Almeida

Claimant’s representatives: Mr. Grant
Hanessian, Mr. Filip Boras, Mr. Derek Soller,
Dr. Alexander Petsche, Mr. Andrew Riccio,

Mr. Mark McCrone, Mr. Thomas Obersteiner,
Mr. Jose Manuel Maza (Baker & McKenzie
LLP, US and Austria) and Mr. Zvonimir Buterin,
Ms. Jelena Luci¢-Nothig and Mr. Petar Ceronja
(Buterin & Posavec, Croatia)

Respondent’s representatives:

Prof. Emmanuel Gaillard, Dr. Yas Banifatemi,
Mr. Rudolf Simone-Pont, Ms. Arianna Rosato,
Dr. Marc Jacob (Shearman & Sterling LLP,
France and Germany) and in-house (State
Attorney’s Office of the Republic of Croatia)

The dispute arose out of the State’s refusal, when
the Croatian War of Independence ended, to rec-
ognize a purchase of the family enterprise by Mr
Gavrilovi¢ (“First Claimant”) and the State’s relat-
ed measures. The Gavrilovi¢ Enterprise was set up
in 1690 and transformed through the adoption of
various corporate structures but retaining the family
name. After the Second World War, the First Claim-
ant obtained Austrian nationality and renounced
its Yugoslavian citizenship. Companies such as the
Gavrilovi¢ Enterprise, according to laws of the Feder-
al People’s Republic of Yugoslavia, were transformed
into social ownership. As a result, that company
became a holding and nine companies were estab-
lished. When Croatia declared independence on 25
June 1991, socially-owned companies were returned
to their previous owners. The State’s Agency — Cro-
atian Agency for Restructuring and Development
(“Croatian Agency”) — assisted such companies in
their transition to the market economy, including the
former Gavrilovi¢ Enterprise. In July 1991, the Cro-
atian Agency installed an emergency board and five
of its companies (“Five Companies”) filed for bank-
ruptcy. The Regional Commercial Court in Zagreb

October 2018, N°2 | 11
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(“Bankruptcy Court”) authorized their sale through a
public tender. First Claimant submitted a bid, which
was accepted by the Bankruptcy Court. The Liquida-
tor and the First Claimant then entered into the Pur-
chase Agreement, which confirmed the rights owned
by that investor and was further approved by the Cro-
atian Ministry of Foreign Affairs. The Bankruptcy
Court found it valid and ended the proceedings. The
Five Companies formed the Gavrilovi¢ d.o.o. (“Sec-
ond Claimant”).

Claimants alleged that almost immediately after
the Croatian War of Independence, the Croatian
authorities began to deny the legitimacy of the First
Claimant’s purchase. Before the arbitral tribunal, it
challenged seven measures allegedly adopted by Re-
spondent: (1) the annulment of the Purchase Agree-
ment sought and finally abandoned by the State’s au-
thorities (on the grounds of the irregularities during
the bankruptcy proceedings); (2) the criminal pro-
ceedings against the First Claimant for inducing the
Liquidator to exceed its powers; (3) a State’s public
campaign launched to deny the legitimacy of the First
Claimant’s investment; (4) the failure of the local po-
lice to protect shops and factories of Gavrilovi¢ d.o.o.
against private criminal actions; (5) the blocking of
the registration of the company’s property; (6) the
sale of the Apartments, used for employee housing
under the social ownership and (7) the impossibili-
ty to obtain additional potential financing. On these
facts, Claimants advanced that the State violated the
following BIT’s standards of protection: prohibi-
tion of unlawful expropriation, the fair and equitable
treatment, the national treatment and its obligations
under the umbrella clause.

The arbitral tribunal examines the issues of ju-
risdiction (i), admissibility (ii), applicable law (iii),
merits (iv), guantum (v) and costs (vi).

First, it upholds jurisdiction by accepting that
Claimants are investors that have made an invest-
ment and by rejecting that these investments are
tainted with illegality. Even if the bankruptcy pro-
ceeding exhibited some irregularities, the arbitral tri-
bunal finds that it was the State that orchestrated a
scheme to return his father’s business to him. Since
different State entities of that period were involved
in the allegedly illegal return scheme, it is estopped
from raising the illegality objection.

12 | Arbitration.ru
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Second, the arbitral tribunal deals again with an
illegality objection on the grounds of admissibility.
It concurs with Respondent that under the ICSID
Convention, objections to the admissibility of the
case are permissible. However, since Respondent has
failed to discharge the burden of proof, this objection
also fails.

Third, the arbitral tribunal notes that the Parties
agree that the applicable law depends on the issue at
stake. It concludes that both international and Croa-
tian law are applicable on an issue-by-issue basis and
that in case of conflict of these laws, the former pre-
vails over the latter.

Fourth, on the merits, the arbitral tribunal first de-
cides on some general matters. In particular, bearing
in mind its preceding conclusions, it considers that
the Purchase Agreement is not unenforceable due
to one or more alleged illegalities. Then, it examines
the scope of the ownership conferred by the Pur-
chase Agreement over certain land, buildings or parts
thereof, and apartments. Last but not least, it rules
on the question of attribution, recalling as a general
matter that the “principles of attribution do not operate
to attach responsibility for ‘non-wrongful acts’ for which
the State is assumed to have knowledge”.

With regard to the allegedly violated treaty stand-
ards, the arbitral tribunal partially accepts that Re-
spondent expropriated the Claimants’ investment. It
finds a direct expropriation in each case where Re-
spondent has registered itself as owner over a plot of
land which the Tribunal has found was owned by the
Second Claimant and rejects the allegations of an in-
direct expropriation. All of other claims on the alleg-
edly violated BIT standards are dismissed.

Fifth, the arbitral tribunal awards Claimants direct
damages and refuses to award indirect damages due
to the lack of causality. The combined value of the
directly expropriated assets amountsto 1,658,960 eu-
ros. Respondent shall also pay pre-award and post-
award interest.

Finally, Respondent supports 30% of the Claim-
ants’ legal and other costs, as well as 30% of their cost
of arbitration.



ENGLAND

England and Wales Court of Appeal, 27
July 2018, Viorel Micula, loan Micula, S.C.
European Food S.A., S.C. Starmill S.R.L. and
S.C. Multipack S.R.L. v. Romania, [2018]
EWCA Civ 1801

Judges: Lady Justice Arden, Lord Justice
Hamblen and Lord Justice Leggatt

Appellants’ representatives:

Sir Alan Dashwood QC, Patrick Green

QC & Jonathan Worboys (instructed by
Shearman & Sterling LLP, London) for the
First Appellant; Marie Demetriou QC & Hugo
Leith (instructed by White & Case LLP) for
the Second to Fifth Appellants

Respondent’s representative:
Robert O'Donoghue QC and Emily
MacKenzie (instructed by Thrings LLP)

The European Commission’s representative:
Nicholas Khan QC (instructed by
Commission Legal Service)

In 2013, an ICSID arbitral tribunal issued an award
in an investment treaty-based case opposing Roma-
nia (“Respondent”) to the Micula brothers and three
companies controlled by them — S.C. European
Food S.A., S.C. Starmill S.R.L. and S.C. Multipack
S.R.L (“Claimants”). In this award, the arbitral tri-
bunal recognised the violation of the FET standard
due to reforms undertaken by Romania with a view
to join the European Union (“EU”). In particular,
Respondent withdrew tax incentives considered to
be a State aid within the meaning of Article 107(1)
of the Treaty on the Functioning of the European
Union (“TFEU”). Once the award had become fi-
nal, the European Commission (“EC”) decided that
its enforcement would constitute a new State aid and
prohibited Romania from enforcing it. Claimants re-
quested the annulment of the EC’s decision before
the General Court of the EU (“the GCEU”), whilst
Romania filed its application in the Commercial

INTERNATIONAL REVIEW | REVIEW

Court of England and Wales to set aside the award,
or alternatively stay the Registration Order of 17 Oc-
tober 2014.

Dealing with the interrelatedness of the ICSID
Convention and EU law in his judgment staying pro-
ceedings, the trial judge refused to set aside the reg-
istration of the Award but granted a stay pending the
determination of the GCEU on the EC’s decision.
Claimants appealed.

The Court of Appeal upholds the trial judge’s de-
cision to grant a stay until the determination of the
GCEU proceedings. It rejects the first ground of
appeal that the award had res judicata in the sense
of acquiring finality. Among others, it notes that the
“principle of res judicata is being relied upon to ask
the court to facilitate the payment of unlawful State
aid in clear breach of its duty of sincere co-opera-
tion”. The Court of Appeal also upholds that there
is no conflict of obligations between the internation-
al obligations of the UK under the 1966 Act imple-
menting the ICSID Convention and the courts’ ob-
ligation to apply EU law in light of the Commission
Decision. Finally, it agrees with the trial judge that
should a conflict exist, a stay of enforcement should
be granted on the grounds that the issue of whether
Article 351(1) of the TFEU applies in this case is a
matter for the GCEU to decide and there is a clear
risk of conflicting decisions. Under Article 351(1),
the rights and duties under a treaty made by a mem-
ber state prior to accession to the EU with a third
country are in general not affected by EU law.

England and Wales Court of Appeal,

10 August 2018, Anatolie Stati, Gabriel

Stati, Ascom Group S.A. and Terra Raf

Trans Traiding Limited v. The Republic

of Kazakhstan, [2018] EWCA Civ 1896

On 19 December 2013, an SCC arbitral tribunal issued
an award in favour of Anatolie Stati, Gabriel Stati, As-
com Group S.A. and Terra Raf Trans Traiding Lim-
ited (“Appellants”). By this award, a violation by the
Republic of Kazakhstan (“Defendant”) of the fair and
equitable treatment standard set up in the European
Charter Treaty was characterized. Appellants com-
menced proceedings to enforce the award in numerous
jurisdictions, including the United States, Belgium,
the Netherlands, Luxembourg, Italy and Sweden.

October 2018, N°2 | 13
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Judges: Lord Justice Patten, Lord Justice
David Richards and Lord Justice Leggatt

Appellants’ representatives: David Foxton
QC, Thomas Sprange QC and Kabir Bhalla
(instructed by King & Spalding International LLP)

Respondent’s representative: Joe Smouha
QC, Christopher Harris and Dominic Kennelly
(instructed by Herbert Smith Freehills LLP)

Appellants also requested permission to enforce the
award pursuant to section 101 of the Arbitration Act
1996 (“the 1996 Act”) before the Commercial Court
in England. Defendant filed a motion to set aside the
enforcement order. Later, it was authorised to amend
its application. Invoking the public policy grounds un-
der section 103(3), Defendant alleged that the award
had been obtained by fraud insofar as it relates to the
liquefied petroleum gas plant. The English enforce-
ment proceedings were stayed, pending determination
of Defendant’s application to set aside the award in
Sweden, where Defendant invoked the same argu-
ment. On 26 February 2018, the Appellants served
notice of discontinuance of the enforcement proceed-
ings in England. In response, Defendant issued an ap-
plication arguing that its claim of fraud is independent
of the notice of discontinuance or, alternatively, that
the notice of discontinuance was to be set aside. On 11
May 2018, as we reported in the Arbitration.ru Inter-
national Review no. 1, the judge considered the State’s
application as one to set the notice of discontinuance
aside and set the trial date. Appellants appealed.

The Court of Appeal upholds the appeal. It par-
tially concurs with the judge’s reasoning in the chal-
lenged order by holding that the fraud claim is not
an independent claim and that a claimant is entitled
to serve a notice of discontinuance, which will have
the effect of discontinuing a claim without any order
unless a defendant applies to set the notice aside. In
the latter case, the burden lies on the defendant to
satisfy the court that it should be set aside. It however
reverses the previous judge’s decision on the exist-
ence of the legitimate interest of the State to contin-
ue the proceedings. This case, as explains the Court
of Appeal, differs from those where a finding of fraud
would create an issue estoppel in any other country.

14 | Arbitration.ru
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SCAI AND THE SWISS RULES

Arbitration in Switzerland 101: the country to host the first formal
inter-state dispute on claims for damages following the American
Civil War, litigation of Yukos vs Russia, and home of SCAI - Swiss
Chambers’ Arbitration Institution and CAS - Court of Arbitration

for Sport.

Caroline Ming

Swiss Chambers’ Arbitration
Institution, Executive Director &
General Counsel

With special thanks to

Dr Shaheeza Lalani &

Dr Bernhard Meyer

On 25 October 2018, the Russian Arbitration Association
(RAA), the Swiss Chambers’ Arbitration Institution (SCAI)
and the Swiss Arbitration Association (ASA) will host a
conferencein Moscowonarbitrationin Switzerland: “What
makes Switzerland so popular in arbitration? Sharing some
secrets of Helvetia”.. Featured panelists include Swiss and
Russian arbitrators and lawyers involved in international
litigation.

Below, you will find a short introduction to help you
understand the roots and essentials of Swiss alternative
dispute resolution tools.

Historical background: from Eternal
alliance to the 20t century

The Swiss Federal Pact of 1291

The Swiss Federal Pact concluded by three cantons in 1291 contains a
very early type of dispute resolution clause referring to the selection of
a neutral person to act as mediator/arbitrator in the event of disputes
between the cantons. Throughout the years, additional cantons have
progressively joined the initial three to form the confederation of 26
cantons that is now known as Switzerland.

Saint Nicholas of Fliie (1417-1487), Neutrality & Mediation
Discussions about the advantages of Switzerland being neutral seem to
date at least as far back as 1481 when former judge, pacificator and medi-

October 2018, N°2 | 15
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ator, Nicholas of Fliie (later known as Brother Klaus)
mediated a peace agreement between warring states.
The agreement consequently avoided a civil war in
Switzerland and enabled two cantons (Fribourg and
Solothurn) to join the Swiss Confederation.

1516 - The Effective Start of Swiss
Neutrality: the “Eternal” Peace Treaty

Since the end of the Battle of Marignano and the
signature of the Swiss/French “Eternal” Peace Trea-
ty in Fribourg in 1516, Switzerland never initiated
or participated voluntarily in any conflict between
states. The Peace Treaty contained a long multi-
tiered dispute resolution clause foreseeing negotia-
tion, arbitration, and mediation stages.

1815 - International Recognition of
Switzerland’s Neutrality

Since 1516, Switzerland had to abandon temporarily
its neutrality only once, namely when it had to defend
itself against Napoleon’s invasion in 1798. This con-
flict was resolved by the Congress of Vienna, in 1815,
where the Great Powers of Europe settled the bound-
aries of the European continent. The Great Powers
acknowledged and committed to guarantee the neu-
trality of Switzerland, which became at that time a
confederation of 22 independent cantons (Geneva,
Valais and Neuch tel joined the already confederated
19 cantons).

1872 - The First Formal International
Arbitration Case: The Alabama Case
The Alabama case is the first formal inter-state arbi-
tration in diplomatic history. On 15 September 1872,
the arbitration hearing took place in Geneva, end-
ing a dispute between Great Britain and the United
States of America for a series of claims for damages,
following the American Civil War (1861-1865).
Since then, thousands of recorded and unrecord-
ed international disputes, whether of commercial
or inter-state nature, have been submitted to Swiss
nationals as arbitrators or mediators, to Swiss arbi-
tration institutions for administration, and/or have
been negotiated, mediated, heard and/or otherwise
resolved in Switzerland due to its reputation for neu-
trality, discretion and quality services. Over the years,
Switzerland was chosen and became home to several

16 | Arbitration.ru
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important non-governmental dispute resolution or-
ganizations, such as: the United Nations (“UN?),
the World Trade Organization (“WTQ”), the World
Intellectual Property Organization (“WIPQO”), the
Swiss Chambers’ Arbitration Institution (for com-
mercial disputes) (“SCAI”), the Court of Arbitration
for Sport (“CAS”), and many more.

20t century

1927 - Geneva Convention on the Execution
of Foreign Awards

The Geneva Convention on the Execution of Foreign
Awards was the first catalyst for international com-
mercial arbitration. It set international standards for
arbitration proceedings and provided for the execu-
tion of arbitral awards in member states. Switzerland
was one of the first countries to ratify the Convention.

1965 - Ratification by Switzerland of the
New York Convention

On 1 June 1965, Switzerland ratified the 1958 Con-
vention on the Recognition and Enforcement of
Foreign Arbitral Awards, also known as the New
York Convention, which was adopted by a United
Nations’ diplomatic conference on 10 June 1958,
entered into force on 7 June 1959, and has been pro-
gressively ratified by 157 State Parties.

1987 - Swiss Federal Private International
Law Act (PILA) and its chapter 12
on International Arbitration
The next milestone towards codification and unifica-
tion of the Swiss international arbitration services was
the entry into force of the PILA and its very modern
chapter 12 on International Arbitration. Based on the
UNCITRAL Model Law on Arbitration, the Swiss
international arbitration system is based on only 17
articles. This still modern and lean law is applicable
to all arbitrations seated in Switzerland if, at the time
of the conclusion of the arbitration agreement, at
least one of the parties had neither its domicile nor its
habitual residence in Switzerland.

During the 1990s, several Swiss Chambers of
commerce issued rules of international arbitration
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to allow efficient dispute resolution. The Rules of
the Geneva Chamber of commerce were innovative
in that they were the first world wide to include an
expedited procedure for disputes with low amounts
at stake. To avoid confusion and dispersion, two
eminent members of the Swiss Arbitration Associ-
ation (“ASA”), Mr Pierre Karrer and Mr Wolfgang
Peter, suggested soon after that the Swiss Chambers
of Commerce consider creating a unified set of rules
for international arbitration services that would be
provided jointly by all the Swiss Chambers of Com-
merce. The Geneva and Vaud (Lausanne) Chambers
of Commerce took the lead on the Chambers’ side
and soon after the Basel, Bern, Ticino and Zurich
Chambers participated actively in the project that led
to the drafting of the harmonized unified rules that
were launched in 2004: the Swiss Rules of Interna-
tional Arbitration (the “Swiss Rules”).

Developments in the early 2000s

2004

After 6 years of negotiation and careful drafting, the
leading Swiss Chambers of Commerce and Industry
finally unified their international arbitration rules
and adopted, in 2004, the Swiss Rules of Internation-
al Arbitration. The Swiss Rules were drafted by world
leading experts in international arbitration, in order

People behind Arbitration Court of Swiss chambers of Commerce and Industry:

REVIEW

to reflect modern practice and cutting edge law in
this field and to provide neutral commercial dispute
resolution services to companies based everywhere in
the world notwithstanding any local war or sanctions
regimes. The expedited procedure of the Geneva
Chamber of Commerce rules had already proven its
efficiency and was kept.

2012
The Swiss Rules of International Arbitration were re-
vised (“Swiss Rules 2012”) in order to adapt to the
new Swiss Code of Civil Procedure and to ensure
that arbitration services could provide for both inter-
national and domestic arbitration cases. The revision
exercise also enabled the Swiss Rules to remain at the
forefront of international arbitration and to add new
features assisting the parties in expediting their pro-
ceedings even further, in particular with the Emer-
gency Relief provisions.

During the same year, the association of the seven
Chambers was renamed as: Swiss Chambers’ Arbi-
tration Institution (“SCAI”).

2014

The Rules of the Swiss Chambers’ Arbitration Institu-
tion as Appointing Authority in UNCITRAL or other
Ad Hoc Arbitration Proceedings were adopted. This
service consists of assisting parties engaged in UNIC-
TRAL or other ad hoc arbitration proceedings in ap-

The first President of the Arbitration Court, from 2004 to 2007, was Dr Paolo Michele Patocchi,
followed by Prof. Franz Kellerhals from 2007 to 2010, Ms Anne-Véronique Schlaepfer from 2010
to 2013, and Dr Philipp Habegger from 2013 to 2015. The President of the Arbitration Court since
2016 is Ms Gabrielle Nater-Bass.

&

From left to right: Dr Paolo Michele Patocchi, Prof. Franz Kellerhals, Ms Anne-Véronique Schlaepfer, Dr Philipp Habegger,
and Ms Gabrielle Nater-Bass
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pointing arbitrators, taking decisions on challenges
or other grounds for the replacement of arbitrators,
as well as fixing the fees of the arbitrators or reviewing
the costs and fees, if the parties so request.

Present
To date, more than 1°100 arbitration cases were filed
under the Swiss Rules, and numerous Russian and
Russia related persons and entities have benefitted
of the dispute resolution services provided under the
Swiss Rules of International Arbitration and under
the Swiss Rules of Commercial Mediation, as a rule
because they put one of the Swiss Rules clauses in
their international contracts.

As of 1 January 2018, SCAI is administering all
arbitration and mediation cases autonomously, on
behalf of the Swiss Chambers of commerce.

18 | Arbitration.ru

ARBITRATION IN SWITZERLAND [ —

SCAI remains a not-for-profit association fully
owned by its members, the Swiss Chambers of com-
merce, who are represented in the SCAI Board to
decide on the strategical developments of the Insti-
tution and ensure its continuity.

In 2018, a Users’ Committee was formed in order
to draft a revised version of the Swiss Rules of Com-
mercial Mediation. This revision is expected to be
finalized and launched in 2019.

As a recognition of the quality of the Swiss Rules
and of the services offered by SCAI, as well as their
relevance, the Swiss Rules have been chosen, once
again, for the 28th Vis Moot and 18th Vis East Moot
that will take place in 2021 in Vienna and Hong Kong.
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ANNUAL
INTERNATIONAL
CONFERENCE

Law Firm Management

Topics will include:

-New products and destinations

-Compliance in the law firms: does the
shoemaker’s son go sometimes barefoot?

- Don't wait for new business to come -
make it happen

-Next generation of partners

«New ideas about law firm financial
performance: how lawyers will make
money in the future

http://iba-Ifm.ru/en/registration/

7 December, 2018

Radisson Royal Hotel, Moscow
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OBTAINING OF PERMISSION
BY FOREIGN ARBITRAL
INSTITUTIONS

I n accordance with new law enacted during arbitration reform, fore-

ign arbitral institutions shall obtain special permission of the Russian
government in order to administer arbitration in Russia.
This new requirement attracted interest from foreign arbitral institu-
tions and raised the questions:
— In what circumstances obtaining of such permission is necessary?
— What are consequences of refraining from obtaining of such permis-
sion?
— What is a procedure of obtaining permission?
In case a seat of arbitration is located not in Russia, but abroad, a
general rule is that obtaining of permission by the foreign arbitral center

Anna Grishenkova is not necessary. It is worth reminding that a seat of arbitration is not
KIAP attorneys-at-law, Moscow  equal to a place of hearings. Russian law explicitly provides that a place
Partner of arbitration and a place of hearings may differ.
It is highly recommended to pay special attention to the following
types of disputes:

— to corporate disputes, part of which may be resolved only with a
place of arbitration in Russia and under special corporate disputes
rules (see the scheme below). In other words, obtaining of permis-
sion is obligatory for a foreign arbitral center in order to administer
those disputes;

— to domestic disputes between Russian companies, which, as some
Russian courts believe, can not be referred to arbitration in foreign
arbitral centers and/or stipulate as a seat of arbitration other coun-
try than Russia (see the famous case re Russian-Singaporean arbitral
center, case A40-219464/16-52-430). The main reason for such ap-
proach is an attempt of the courts to stand against bad faith Russian
arbitral centers which try to imitate foreign arbitral centers in order
to circumvent requirement for obtaining of permission and adminis-
ter cases without permission.

If dispute falls into a category of cases which can be administered only
by the centers with permission, absence of permission causes risks of
refusal of enforcement of a corresponding arbitral award in Russia.

In other cases arbitral award of the foreign arbitral institution which
does not have permission is treated as ad hoc award in Russia.

October 2018, N°2 | 19
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In accordance with law, foreign arbitral institu-
tions enjoy favorable treatment and may obtain per-
mission only based on widely known international
reputation of such institution.

In practice, however, those foreign institutions,
which planned to apply for permission, faced addi-
tional requirement — obligatory presence of a sub-
sidiary or a branch of an institution in Russia. This
requirement is now included into a draft amendment
arbitration law number Ne350176-7. This draft has
passed one round of discussions out of three in State
Duma of the Russian Federation in April, 2018.

Mentioned requirement is unachievable for the
most foreign arbitral institutions.

Therefore, amendments into draft law Ne350176-7
have been proposed. Those amendments “are con-
nected with the elimination of the burdensome require-
ments for opening of independent subsidiaries in the

CLIFFoRp
" CHANCE

otk Sundrs Rl (g —_—
LA

11l RAA International conference, Moscow, 2016. Speakers left to right: Datuk Sundra Rajoo, KLRCA; Kevin Nash, SIAC; Caroline

ISSUES OF FOREIGN ARBITRATION IN RUSSIA I

Russian Federation for those foreign arbitral institu-
tions who do not administer domestic disputes”.

In other words, if those amendments are approved,
foreign arbitral centers which do not handle domestic
disputes will not have obligation to register their sub-
sidiaries or branches in Russia.

Currently those amendments are not approved;
there is a chance that they may be approved during
the fall 2018.

To the best knowledge of the author, several for-
eign arbitral institutions follow closely the outcome
of those amendments in order to apply for permission
after those issues are solved.

As was mentioned by those centers, obtaining of
permission is planned in order to show respect and
attention to the Russian parties and to prove exist-
ence of interest in administering cases with the Rus-
sian participants.

RUSSIAN
ARBITRATION
ASSOCIATION
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Ming, SCAI; Timur Aitkulov, Clifford Chance; Alexis Mourre, ICC; Annette Magnusson, SCC; Dr. Manfred Heider, VIAC; Kathryn

Sanger, HKIAC.
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YUKOS ARBITRATION SAGA:
THE SWISS PART

Xavier Favre-Bulle,
Partner, Lenz & Staehelin

Elena Neidhart,
Associate, Lenz & Staehelin

22 | Arbitration.ru

In a Yukos-related case, the Swiss Supreme Court held
that an interim award on jurisdiction may not be sought
to be set aside if the arbitral tribunal has not taken a final
decision on its jurisdiction but only addressed some of the
jurisdictional objections in the interim award, leaving the
other objections to be decided in the final award together
with the merits of the case.

Decision of the Swiss Supreme Court dated 20 July 2017
(4A_98/2017, Fédération X. v. Z. Sarl) reported in BGE/ATF
143 111 462

Background

In February 2013, Z. (Yukos Capital Sarl) initiated arbitration proceedings
against X. (Russian Federation) on the basis of Art. 26(4)(b) of the Ener-
gy Charter Treaty dated 17 December 1994 (“ECT”), seeking payment
of damages of more than USD 13 billion for alleged unlawful expropria-
tion of investments in the context of the «Yukos saga». An arbitral tribunal
composed of three arbitrators, having its seat in Geneva, was constituted
in accordance with the UNCITRAL Arbitration Rules 1976 (UNCITRAL
Rules), with the Permanent Court of Arbitration as appointing authority.
Relying on Art. 21(4) UNCITRAL Rules, X. raised the following five ob-
jections to the arbitral tribunal’s jurisdiction: (i) X. never ratified the ECT
and only applied it provisionally until 18 October 2009 (Art. 45(1) ECT);
(ii) the loans granted by Z. cannot be characterised as «investments» (Art.
1(6) ECT); (iii) the dispute, bearing a tax nature, falls outside the scope
of the ECT (Art. 21 ECT); (iv) X. is entitled to refuse the application of
part I1I of the ECT given that Z. does not exercise a substantial commer-
cial activity at its registered office and is controlled by citizens of another
state (Art. 17 ECT); and (v) the alleged investments are not protected by the
treaty as they were made illegally (Art. 17 ECT).
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After consultation with the parties, the arbitral tribu-
nal bifurcated the proceedings. It decided to consider the
jurisdictional objections (i), (ii) and (iv) in a first phase
and to address the jurisdictional objections (iii) and (v)
together with the merits of the case. In January 2017, the
arbitral tribunal issued an «Interim Award on Jurisdic-
tion» whereby it dismissed the three jurisdictional ob-
jections. All other objections to jurisdiction and admis-
sibility were then to be dealt with in the second phase of
the arbitration. Relying on Art. 190(2)(b) of the Private
International Law Act (“PILA”), X. sought to have the
interim award set aside. The Swiss Supreme Court (the
“Court”) held that the application was inadmissible.

The Court’s Reasons

Under Art. 77(1)(a) of the Federal Supreme Court Act
(”FSCA”), in conjunction with Arts. 190-192 PILA, an
application to set aside is admissible if directed against
an award, whether final, partial or interim. By contrast,
a mere procedural order may not be sought to be set
aside (unless in exceptional circumstances) since it may
be varied or repealed during the proceedings. When de-
ciding on the admissibility of an application to set aside,
the decisive factor is not the title of the decision of the
arbitral tribunal but the contents of that decision.

Art. 186(3) PILA provides that an arbitral tribunal
shall as a rule decide on its jurisdiction in a prelimi-
nary award. This rule is not mandatory and is without
sanctions if breached. An arbitral tribunal may de-
part from this rule if it deems that the jurisdictional
objection is so closely related to the facts of the case
that the decision on such objection cannot be taken
separately from the decision on the merits. Pursuant
to Art. 190(3) PILA, the party wishing to challenge
a preliminary award must act immediately. A party
which proceeds on the merits without making any
reservation shall by its conduct be deemed to ac-
knowledge the jurisdiction of the arbitral tribunal and
to have waived its right to object (Art. 186(2) PILA).

According to Art. 190(2)(b) PILA, an application
to set aside an award is admissible if the arbitral tri-
bunal wrongfully accepted or declined jurisdiction.
If the arbitral tribunal decides that it lacks jurisdic-
tion, it renders a final award. If the arbitral tribunal
decides that it has jurisdiction to hear the matter, it

ANALYTICS

renders an interim award on jurisdiction (Art. 190(3)
PILA), which is subject to immediate challenge. The
same applies to decisions whereby the arbitral tribu-
nal does not expressly decide on its jurisdiction but
upholds it in another implied manner. If the decision
settles the jurisdictional issue only provisionally, such
a decision may not be challenged.

In principle, arbitral decisions are subject to court
review only at the end of the proceedings, unless the
law expressly provides otherwise. For reasons of pro-
cedural efficiency, a party willing to challenge the de-
cision by which an arbitral tribunal has dismissed ju-
risdictional objections should act immediately. On the
one hand, it is in the arbitral tribunal’s and the parties’
interest not to proceed with the arbitration the course
of which might be changed if the Court upholds the ap-
plication to set aside, even though the award does not
definitely settle the arbitral tribunal’s jurisdiction. On
the other hand, the Court’s task is not to hear a number
of successive jurisdictional objections in the course of
the same arbitration proceedings. The risk in high-val-
ue arbitrations is that respondents could be tempted to
considerably delay the proceedings, by raising numer-
ous jurisdictional objections, in order to obtain separate
decisions and then challenge them before the Court.

A decision may be sought to be set aside before the
Court if the arbitral tribunal has concretely accepted
or declined jurisdiction within the meaning of Art.
190(2)(b) PILA and not merely settled one or more
jurisdictional issues. If the arbitral tribunal addresses
certain jurisdictional objections, while leaving other
objections to a later stage of the proceedings, it does
not take any decision as regards its jurisdiction.

In the present case, the arbitral tribunal, in its
interim award, dismissed three jurisdictional objec-
tions in a final manner, while leaving two other ju-
risdictional objections to be decided together with
the merits of the case. Consequently, the arbitral
tribunal has not accepted or declined its jurisdiction
within the meaning of Art. 190(2)(b) PILA. For these
reasons, the application to set aside is inadmissible.
‘When the arbitral tribunal has finally decided, X. will
be entitled to challenge that award, including as re-
gards the three jurisdictional objections which have
been dismissed by the arbitral tribunal in its interim
award, without X.’s conduct being seen as running
counter to the rules of good faith.
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Brief comments

The decision taken by the Court is not without criti-
cism. The party which considers that the arbitral tri-
bunal lacks jurisdiction will have to go through ful-
ly-fledged proceedings on the merits before being al-
lowed to challenge findings on jurisdiction contained
in the interim award, although that party takes the view
that the interim award is flawed. In terms of efficien-
¢y, in particular as to the costs to be incurred by the
party denying jurisdiction which has no choice but to
address the merits of the dispute, the decision of the
Court does not appear satisfactory and seems triggered
by the sole desire of the Court not to hear the case twice
on jurisdiction. However, in a scenario where the deci-
sions of the arbitral tribunal were wrong in the interim
award and the Court would hold that the arbitral tri-
bunal had no jurisdiction, it would be in effect in both
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parties’ interest to know it before addressing the merits
of the case. Allowing to bring the matter twice before
the Court — against the interim award and then against
the final award, as the case may be — appears justified.

One understands from the reasons of the Court that
the petitioner had been candid about its own doubts
as to the admissibility of an application to set aside
against the interim award deciding partially on juris-
diction. Wisely enough, the petitioner filed an appli-
cation to set aside already at that stage for avoiding a
subsequent objection that it would be precluded from
challenging the jurisdictional findings in the interim
award in setting aside proceedings against the final
award. The Court made it clear in its decision that
waiting until the final decision on jurisdiction is not
tantamount to any tactic incompatible with the rules
of good faith. In this respect, the merit of the Court’s
decision is to provide legal certainty.
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DISPUTE RESOLUTION
UNDER TAX TREATIES:
THE EMERGENCE
OF ARBITRATION

Adrian Wardzynski,

Policy Advisor at the OECD
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and Administration*

* This article was written in the author’s
personal capacity and does not reflect the
views of the OECD.

axpayers faced with taxation of their income by more than one

country, or with other cross-border tax controversies, can ei-

ther pursue domestic remedies before the national courts or

resort to the so-called Mutual Agreement Procedure (“MAP”)
under the applicable tax treaty.' The latter option is often preferred giv-
en that domestic court decisions are not enforceable extraterritorially
and the courts tend to have little expertise in international tax cases.
A relatively recent trend is to supplement MAP provisions in tax trea-
ties with arbitration clauses. Accordingly, the following explains what
cross-border tax disputes are about, how they are resolved by means of
MAP and what role is ascribed to tax treaty arbitration.

What are the typical cross-border tax cases and why are they im-
portant?

There is no such thing as international taxation. International tax cases
concern the allocation of taxing rights, and thus justify the application
of the domestic tax laws of one of the countries over the other.? The
most common of cases relate to the allocation of profits between foreign
subsidiaries of a multinational enterprise (“transfer pricing” cases’), the
attribution of profits to permanent establishments, the determination of
the prevailing tax residence of legal or natural persons, the application

! There are only limited instances where tax issues could be raised under bilateral invest-
ment treaties.

2 Reference to “countries” is not entirely precise as many of the international tax cases con-
cern independent tax jurisdictions such as, for example, Hong Kong (China).

* Internationally recognised guidance on cross-border transfer pricing cases is set out in
the OECD Transfer Pricing Guidelines available at http://dx.doi.org/10.1787/tpg-2017-en.
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of withholding tax on cross-border payments, and
the taxation of pensions or employment income.
International cases may concern millions or even
billions of potentially taxable profits. They are of im-
portance to the taxpayers and the countries involved
that are eager to assert their taxing rights over the dis-
puted income. It is also in the interest of the countries
to expeditiously resolve any pending disputes and
avoid backlogs so as not to stifle international trade
and investment. Indeed, in many cases the conten-
tious tax would have already been levied, and thus
impacting the liquidity of the investor-taxpayer. That
said, the number of international tax cases is steadily
increasing,* and resulting in a greater focus on mak-
ing the dispute resolution mechanism more efficient.

What is MAP and what is the role of the taxpayer?
The allocation of taxing rights between countries as
well as common tie breaker rules on the tax residence
of taxpayers are set forth in tax treaties, many of
which are closely aligned with the OECD Model Tax
Convention.’ As alluded to above, one of the stand-
ard provisions in a tax treaty is the MAP provision,
which is addressed in Article 25 of the OECD Model
Tax Convention.

In essence, the MAP provision requires that the
countries party to the dispute come together and
endeavour to resolve the case by reaching a mutual
agreement on the conflicting interpretation or appli-
cation of the underlying tax treaty. This is largely a
government-to-government process, whereby the
competent authorities of the two countries can di-
rectly communicate with each other without the for-
mal constraints of normal diplomatic interchange.
In practice, many of the smaller cases are resolved
through exchange of letters, while the larger cases are
discussed between the authorities during a face-to-
face meeting, typically preceded by the exchange of
position papers. During the meetings, a number of
pending cases are discussed, but each case must be
discussed separately and on its own individual merits.

The process is free of charge for the taxpayers,
whose role is generally limited to bringing the case to

* See OECD MAP Statistics available at http://www.oecd.org/tax/
dispute/mutual-agreement-procedure-statistics.htm.

> The OECD Model Tax Convention is available at http://dx.doi.
org/10.1787/mtc_cond-2017-en.
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the attention of the competent authorities and then
helping to establish the relevant factual background.
As such, the taxpayer is not a party to the dispute
resolution process, and thus its procedural rights are
accordingly limited. This is because the dispute is, at
its core, about eliminating a disagreement between
the two countries on how the treaty should be inter-
preted or applied. The competent authorities are,
however, informed by the position of the taxpayer,
and the importance of effective communication of
the facts of the case, including through supply of the
relevant data, cannot be underestimated in arriving
at a mutual agreement. Therefore, many larger tax-
payers are assisted by advisors who participate in the
ongoing communications with the relevant compe-
tent authority.

How widespread are the tax arbitration clauses?
In most countries, MAP provides for an effective and
efficient dispute resolution mechanism that is often
quicker and cheaper than the domestic route.® Yet, a
flip side to this flexible process is that there is no ob-
ligation for the competent authorities to resolve the
case. The respective authorities are merely obliged to
seek in good faith a mutually acceptable resolution.
Another downside is that some cases may take a very
long time before the authorities finally reach an ac-
ceptable solution or otherwise agree to disagree.

The arbitration clause is designed to counter these
two weaknesses as it ensures that the case will be
concluded within a defined timeframe. In doing so,
it provides for certainty desired by the business com-
munity. Therefore, introducing an arbitration clause
into a tax treaty is often perceived as a demonstration
of a country’s investor-friendly attitude.

The MAP provision in the OECD Model Tax
Convention was complemented with an arbitration
clause in 2008. Yet, not many of the then-existing tax
treaties were revised to include a corresponding pro-
vision (it must be acknowledged here that tax trea-
ty negotiation is a lengthy and arduous process) and
the clause has also often not been included in newly
concluded tax treaties. Countries that embraced the
arbitration clause somewhat more courageously in-

¢ See  http://www.oecd.org/tax/beps/beps-action-14-peer-review-
and-monitoring.htm.
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clude: Canada, the Netherlands, Switzerland, the
United Kingdom and the United States. Among the
Commonwealth of Independent States (“CIS”), it
seems that Kazakhstan has the highest number of tax
treaties including an arbitration clause.’

Furthermore, in 2015 a number of countries com-
mitted to mandatory binding arbitration as part of
the OECD/G20 initiative on making tax dispute
resolution more effective. These countries are: Aus-
tralia, Austria, Belgium, Canada, France, Germany,
Ireland, Italy, Japan, Luxembourg, the Netherlands,
New Zealand, Norway, Poland, Slovenia, Spain,
Sweden, Switzerland, the United Kingdom and the
United States.® The number of jurisdictions tak-
ing concrete steps is likely to grow further through
the implementation of the Multilateral Instrument
(MLI) concluded at the OECD in 2016. The MLI is
intended to update international tax rules and lessen
the opportunity for tax avoidance by multinational
enterprises through the introduction of a number of
tax treaty measures, including tax arbitration as one
of the options.’

At the EU level, in October 2017 the European
Council adopted the Arbitration Directive provid-
ing for a tax dispute resolution mechanism between
the EU Member States. The Directive is to be im-
plemented into the national laws by 1 July 2019 and
will by default apply to tax years commencing on or
after 1 January 2018.10 In addition, since mid-1990s
the Arbitration Convention is applicable to transfer
pricing cases within the EU.!! Over the years, only a
handful of arbitration cases have been tried under the
Convention, which is often linked to its rather weak
enforceability. Therefore, it is conceivable that the
Convention will be replaced by the new Directive.

7 HM Pit, Arbitration under the OECD Model Convention: Fol-
low-up under Double Tax Conventions: An Evaluation, 42 Intertax
7/8 (2014), p. 448.

8 OECD (2015), Final Report on BEPS Action 14, available at

http://dx.doi.org/10.1787/9789264241633-en, para. 62 (Norway

and Poland have since reversed their policy decision as set out in
their respective MAP peer review reports).

For more details on MLI see http://www.oecd.org/tax/treaties/

multilateral-convention-to-implement-tax-treaty-related-meas-

ures-to-prevent-beps.htm.

10 The EU Arbitration Directive is available at https://eur-lex.europa.

eu/eli/dir/2017/1852/0j.

The Arbitration Convention is available at https://eur-lex.europa.

eu/LexUriServ/LexUriServ.do?uri=CELEX:41990A0436:en:HTML.
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What is the practical relevance of tax treaty arbi-
tration?

The defining characteristic of tax treaty arbitration is
that it is not about resolving the case but rather en-
suring that the contracting states to a tax treaty reach
a mutual agreement. Tax arbitration is not an alter-
native to MAP; it is an extension of MAP aimed at
enhancing its effectiveness by providing for a poten-
tial avenue to resolve one or more issues that prevent
the resolution of the case under MAP. As a result,
the primary focus continues to be placed on MAP,
and thus to date there has been very little practical
experience with tax treaty arbitration. Reportedly,
there were a few cases between Canada and the Unit-
ed States and only three publicly known cases under
the Arbitration Convention.

The limited practical relevance of tax treaty ar-
bitration has been sometimes associated with coun-
tries’ reluctance to relinquish their tax sovereignty
by deferring the adjudicating powers to a third party.
Consequently, tax treaty arbitration has certain be-
spoke features that distinguish it from ordinary com-
mercial arbitration:

1. Arbitration may commence only after the
competent authorities have failed to reach a
mutual agreement through the MAP process
(usually the tax treaties prescribe a time win-
dow of two years).

2. Arbitration is typically limited only to the is-
sues left unresolved in the MAP process and
not the whole case.

3. Often what is known as “last-best-offer” or
“baseball arbitration” is preferred, whereby the
arbitration panel chooses between the solutions
proposed by the competent authorities rather
than provide its own decision. This approach
is intended to bring the positions of the com-
petent authorities closer, and thus streamline
reaching an agreement even before the case
proceeds to arbitration. This is not to say, how-
ever, that independent opinion arbitration is
not an option. For example, the new EU Arbi-
tration Directive proposes this form of adjudi-
cation by default.

4. Generally, the competent authorities may
agree on a resolution of the case at any time
during the arbitration proceedings. Also, they
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may have the possibility to override the deci-

sion of the arbitration panel within a prescribed

time limit after the decision has already been
rendered.

5. The arbitration decision needs to be formalised
and implemented through the mutual agree-
ment procedure.

As a result, the role of tax treaty arbitration is
described as “prophylactic as it prevents failures of
the mutual agreement procedure by strongly encour-
aging the competent authorities to compromise in
order to reach an agreement”.'”> However, with the
onset of arbitration clauses, the increased volume of
outstanding cases, as well as taxpayers, practitioners
and academics exploring the potential of the new le-
gal frameworks, this is likely to become a more com-
monly used mechanism for the actual resolution of
international tax treaty disputes.

Concluding remarks

In recent years, the growing number of cases and
calls for greater certainty in the complex world of
international tax rules has thrust tax treaty arbitra-
tion in the spotlight. Numerous countries have made
efforts to strike a better balance between tax sover-
eignty and the effectiveness of tax dispute resolution
mechanisms by committing to mandatory binding
arbitration. Also, there is a greater oversight and peer
pressure by the international community through the
MAP peer review process conducted by the OECD
as well as the regular publication of MAP statistics.

Overall, while MAP remains the primary means by
which tax treaty disputes are resolved, there is now
a real probability of the ensuing tax treaty arbitra-
tion. This translates into a growing demand for ex-
perts that could serve as arbitrators or advise taxpay-
ers throughout the process. As tax treaty arbitration
is still in its infancy, one might wonder what can be
learnt from the body of experience of international
commercial arbitration.

12 HJ Ault and J Sasseville, 2008 OECD Model:The New Arbitration
Provision, 63 Bull. Int’] Taxn. 5 (2009), p. 210.
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The Swiss government is proposing a “light” revision of Swiss interna-
tional arbitration law as contained in Chapter 12 of the Swiss Private

International Law Act. The Swiss Arbitration Association (“ASA”), af-
ter liaising with Swiss arbitration practitioners, participated in the offi-
cial consultation process and submitted its comments in May 2017. The

draft revision does not aim at fundamentally changing the key features

of Swiss international arbitration law but shall mainly improve legal cer-
tainty and clarity and adapt certain provisions to recent developments.

The ASA supports the general intention to regulate only “as much as

necessary” and “as little as possible” in order not to deviate from the
partners in Baker McKenzie's well-acknowledged principles in Swiss arbitration.

Cases

The Swiss Supreme Court was particularly active in 2017. The following
is a quick overview of the most interesting cases in international arbi-

tration.

The Platini decision

In a decision dated 29 June 2017,' the Swiss Supreme Court confirmed
the four-year ban from any football-related activity pronounced by the
Court of Arbitration for Sport (“CAS”) against former UEFA Presi-

dent, Michel Platini, in May 2016.

Platini was initially banned for eight years by the FIFA Ethics Com-
mittee in relation to undue advantages he had received from the for-
mer FIFA President, Joseph Blatter, mainly a CHF 2 million payment
without contractual justification and an undue extension of the benefits
Platini was entitled to receive as a member of the FIFA Executive Com-
mittee. The ban was reduced by the FIFA Appeal Committee (to six

years) and then by the CAS (to four years).

' Decision 4A_600/2016.
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The Swiss Supreme Court upheld the CAS award
in a lengthy decision, in which it confirmed that the
dispute had to be considered as international notwith-
standing the fact that both FIFA and Platini were dom-
iciled in Switzerland when the CAS proceedings start-
ed. The Swiss Supreme Court confirmed in this respect
that the relevant point in time in considering whether
a dispute is international or domestic is the conclusion
ofthe arbitration agreement, ie, in the present case, the
inclusion of an arbitration clause in the FIFA Statutes
in 2004. Since Platini was domiciled in France at the
time, the dispute qualified as international.

This should, in theory, have prevented Platini
from challenging the CAS award for arbitrariness as
he had done, given that this ground can only be ap-
plied to set aside domestic awards, not international
awards, which can only be set aside for irregular con-
stitution of the arbitral tribunal, lack of jurisdiction,
ultra or infra petita, violation of due process or vio-
lation of public policy. However, the Swiss Supreme
Court considered that Platini could not be prevented
in good faith from raising the ground of arbitrariness
in this case since the CAS Panel had (incorrectly)
qualified the dispute as domestic and FIFA had not
objected to this in the CAS proceedings.

The Swiss Supreme Court nevertheless dismissed
Platini’s challenge on the merits, holding that the
CAS award could not be considered arbitrary. The
Court confirmed in this respect that an award is arbi-
trary if it is based on findings manifestly contrary to
the facts resulting from the case or if it constitutes a
manifest violation of the law or fairness. According to
the Swiss Supreme Court, this was not the case.

The Swiss Supreme Court finally confirmed that
the sanction could not be considered disproportion-
ate, notwithstanding the rather large and unclear
scope of the ban (extending to any football-related
activity).

The Yukos decision

In a decision dated 20 July 2017,% the Swiss Supreme
Court dismissed the challenge brought by the Rus-
sian Federation against an interim award on jurisdic-
tion issued in an UNCITRAL arbitration in Geneva
administered by the Permanent Court of Arbitration.

2 Decision 4A_98/2017.
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The arbitration was initiated in 2013 by the Luxem-
bourg company Yukos Capital Sarl, which claimed
payment of USD 13 billion from Russia for illegal
expropriation of investments. Russia objected to the
jurisdiction of the arbitral tribunal based on five al-
ternative grounds. In an interim award, the arbitral
tribunal dismissed three of these grounds, while post-
poning the decision on the remaining two grounds to
the merits phase.

Russia moved to set aside the interim award be-
fore the Swiss Supreme Court, claiming that it was
open to immediate challenge under Swiss law. The
Court however considered that this was not the case,
confirming that only decisions by which the arbitral
tribunal definitively rules upon its own jurisdiction,
by either admitting or denying it, can (and must) be
challenged directly within 30 days of their notifica-
tion. By contrast, decisions by which the arbitral tri-
bunal rules only partially on its own jurisdiction, for
instance by addressing only some, but not all of the
grounds invoked by the parties, are not open to im-
mediate challenge.

The Croatia decision

Swiss arbitration law allows parties to waive the statu-
tory right to challenge an award in setting-aside pro-
ceedings pursuant to Article 190(2) PILA, if none of
them have their domicile, habitual residence or place
of business in Switzerland (Article 192(1) PILA). In
a decision dated 17 October 2017, the Swiss Fede-
ral Supreme Court clarified that such a waiver also
extends to the parties’ right to request the revision
of the award based on the discovery of new relevant
facts, if such facts could otherwise have been invoked
as a ground for having the award set aside.

This question arose in the context of a heavi-
ly fought UNCITRAL arbitration between Croatia
and MOL Hungarian Oil and Gas Company Plc
(“MOL”) over the privatization of the Croatian
energy company INA Industrija Nafte (“INA”). In
this arbitration, allegations of bribery were raised by
Croatia, but ultimately dismissed for lack of evidence
by an arbitral tribunal seated in Geneva. In reaction,
Croatia filed both an action for annulment and a re-
quest for revision of the award, on the basis that it

3 Decision 4A_53/2017.
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had, within the deadline for a setting-aside applica-
tion, learned that one of the arbitrators had failed to
disclose an alleged conflict of interest. However, as
the underlying agreements contained a waiver with
respect to any appeal, the Swiss Federal Supreme
Court held that not only the setting-aside applica-
tion but also the revision request were inadmissible,
considering that a party who has expressly given up
its right to challenge the proper constitution of the
arbitral tribunal pursuant to Article 190 (2)(a) PILA
should not be able to file a request for revision based
on this very same reason. As this decision illustrates,
a waiver of setting-aside proceedings is risky, as it
may well mean that there is no possibility at all of
complaining about procedural irregularities before
courts at the seat of the arbitration.

Request for revision must be timely

This case* of 3 October 2017 concerned the termi-
nation of an employment agreement of the Chinese
Manager Z with the Swiss company X SA. A sole ar-
bitrator had rendered an arbitral award.

X SA first filed a request to set the award aside with
the Swiss Supreme Court, which the Court rejected
in its simplified procedure for obviously unjustified
requests. X SA then filed for revision with the Court
of Justice of the Canton of Geneva, which declined
jurisdiction and transferred the request to the Swiss
Supreme Court under Article 48 Section 3 BGG . X
SA claimed that it had “recently” become aware of an
email of Z to the sole arbitrator in which Z informed
the sole arbitrator of pending litigation between the
same parties in the UK. The Swiss Supreme Court
rejected the request for revision. According to Arti-
cle 124 Section 1(d) BGG, a request for revision of
decisions of the Supreme Court must be filed within
90 days of becoming aware of the reason for revision.
Accordingly, X SA should have specified the exact
time it became aware of the reason for revision. Fur-
thermore, the arbitral award had expressly referred
to the pending litigation in the UK accordingly, X
SA should have raised that the arbitral tribunal in
its opinion lacked jurisdiction with a timely request
to set aside the award under Article 190 Sect. 2(b)
IPRG, and not with its request for revision.

* BGE 4A_506/2017.
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No unlimited right to obtain an expert
opinion in an international arbitration

The Swiss Supreme Court in a decision of 28 August
2017° concluded that a party in principle has the right
to request the tribunal obtain an opinion of an inde-
pendent expert. However, the party must expressly
request it on time and in line with the procedural
rules of the arbitration. The requesting party must
be willing to advance the costs of the expert opinion,
it must relate to the relevant facts of the case, ie the
expert opinion must be suitable to have an effect on
the outcome of the proceedings, and it must appear
necessary. In the present case, the requesting party
had failed to establish to what extent the results of the
expert opinion would be relevant and it failed to sub-
mit sufficient information that would have allowed
the mandating of an expert. The requesting party had
asked for an expert opinion on the amount of lost
profits under a contract for the execution of tourism
projects.

Right to be heard
A decision of 30 May 2017¢ concerned a dispute be-
tween a Liechtenstein company registered since 1998
inthe occupied Palestinian territory, and B company,
a company incorporated in 1964 under the company
law of the occupied Palestinian territory. The dispute
concerned a tourism project involving the construc-
tion and operation of a hotel and casino on the West
Bank. An arbitral tribunal seated in Zurich rejected
the claim, essentially because mandatory Palestini-
an law would prohibit gambling, rendering it subject
to sanctions. Accordingly, the arbitral tribunal con-
cluded that it could not order the requested issuance
of licenses, but could perhaps award compensation
for damages. However, due to the agreed exclusion
of liability in the contract, and due to the lack of an
adequate causal connection to the loss of profits, the
tribunal denied the right for compensation.

The Supreme Court partially set the award aside.
It concluded that the arbitrators had failed to exam-
ine whether or not at least the hotel, as opposed to
the casino, could have been granted a license. The
hotel had, contrary to the casino, not been closed by

> BGE 4A_277/2017.
¢ BGE 4A_532/2016.
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the authorities. According to the Supreme Court, the
arbitral tribunal had a minimal duty to examine the
request of the claimant that a hotel license could be
issued, and had therefore breached the claimant’s
right to be heard.

A decision of an arbitration institution is
subject to appeal to the Swiss Supreme Court
if the decision ends the arbitration proceedings
In this case of 20 April 2017,” the World Anti-Dop-
ing Agency (WADA) filed an appeal with the TAS
against an “Acceptance of sanctions” agreed between
the national doping agency of the United States and
athlete X. After neither WADA nor X had paid their
advances on costs for the arbitration, the TAS invit-
ed WADA to pay the full advances on costs for both
parties. However, WADA erroneously paid only its
share in the amount of CHF 18,000, instead of the
total of CHF 36,000. Nine days after the deadline,
WADA paid the remaining CHF 18,000. Due to the
late payment, the TAS closed the proceedings with a
termination order. WADA challenged the decision in
the Swiss Supreme Court, in particular alleging un-
due formalism.

The Swiss Supreme Court concluded that the ter-
mination order can be challenged with the Supreme
Court, given that it terminated the proceedings, even
though it was rendered by the arbitral institute. How-
ever, the Swiss Supreme Court rejected the argument
of undue formalism. It stated that WADA had been
expressly informed that proceedings would be termi-
nated if it did not pay the full advances on costs. Fur-
thermore, WADA would have been able to request an
extension of the deadline if it was confused by the or-
der of the TAS. Since there was no undue formalism,
the Swiss Supreme Court left the question open of
whether undue formalism could amount to a breach
of the ordre public.

No free legal assistance before arbitral tribunals
In this case of 9 February 2017,% the Swiss Supreme
Court confirmed that the nature of arbitration would
exclude a right to free legal assistance. This principle,
which is codified in Article 380 of the Swiss Code of

7 BGE 4A_692/2016.
8 BGE 4A_690/2016.
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Civil Procedure for national arbitration proceedings,
also applies to international arbitration proceedings,
even though there is no express statutory provision.

However, this according to the Supreme Court
does not exclude that in setting aside proceedings
against arbitral awards, a right for free legal assistance
applies, provided that the proceedings do not lack a
chance of success.

The right to be heard includes the right

to address the distribution of costs

In this case of 7 March 2017,° the Swiss Supreme
Court concluded that parties have a right to address
the splitting of costs in advance of an arbitral award if
such splitting is not entirely clear (such as when the
costs will be split as usual according to the degree of
success or loss in the arbitration).

° BGE 4A_570/2016.
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UcTouHuk: photogenica.ru

MEXOYHAPOLOHAA SKCITAHCUA
APBUTPAXXHbIX LEHTPOB

ntoje 2018 roma Kuraiickast MmexmyHa-

pomHasi 3KOHOMMYECKasT M TOPToBas

apoutpaxnast Komuccusa (CIETAC)
oopsiBuIa o co3manuu ¢puamama CIETAC
North America B Bankysepe (Kanana), 3a-
Iayeil KOTOPOTO SIBJISICTCS IIPUBJICYCHUE
HOBBIX JeJ U3 3TOro perrnoHa.! BeposiTHO,
YTO TJIaBHBIMM KJIMEHTaMU OAHHOIO IICH-
Tpa IOJDKHBI CTaTh KMTACKUE KOMIIAHUM B
CIIA n Kanage u nx Kanuraj, pa3MeIeH-
HBIU B 3TUX CTpaHax.

PomaH 3b|KOB, Bﬂa,ﬂ,MMMp XBaneﬁ’ B 0KT$[6pC 2012 roma Komuccusa OTKpblI1a
PAA, lTeHepanbHbIn PAA, MNpeacepnatens apOuTpaxHbiii 1leHTp B [oHKOHTe.” B mipecc
ceKkpeTapb npaBaeHns PEIN3C yKa3blBaJIOCh, YTO CO3JaHUE HOBOT'O

! http://www.vancouvereconomic.com/blog/vecs_take/
chinese-international-economic-trade-arbitration-
commission-cietac-announces-new-north-american-
hq-vancouver/
https://www.lexology.com/library/detail.aspx-
?2g=6a0d7357-da70-4fb5-8adc-c9f42bfbbe3a
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LIEHTPa CBA3aHO C PACTYIIMMU TIOTPEOHOCTSIMU B
apouTpaxke B 3TOM perroHe. QUYeBHUIHO, YTO C TeX
nop, Kak ['oHKOHT cTas yacThto Kutas, Borpoc pac-
IIUPEHUsT apOUTPAXKHBIX ILIECHTPOB MaTepPUKOBOTO
KwuTtast B ' OHKOHT ObLT JIMILBL BOIIPOCOM BpeMEHHU.

B omuxaiiiee Bpemss CIETAC cobupaetcst oT-
KpbITh Moapas3aeieHue B BeHe (ABCTpusi), KOToOpoe
JOJIKHO 00€CIIEYUTh BO3MOXHOCTh aIMUHUCTPUPO-
BaHUS JIe] C y4acTHEeM KOMIIaHUIl CO BCETO €BpO-
MeiCKOTo phIHKA.

Coznanue uHocTpaHHbix ¢unuanos CIETAC,
OYEBUIHO, OTpEACIISIETCS HEOOXOAUMOCTBIO CO3/1a-
HUS PETMOHANBHBIX MPEACTABUTEILCTB Ha KJIIoUe-
BBIX PbIHKAX, TJI€ MMPUCYTCTBYET KUTACKMIT OU3HEC.
B stom cmricie, skcnmaHcuss CIETAC HaxonuTcst B
paMKax o0IIIe3KOHOMUYECKOM mapagurmel Kuras.

PazButne mexnyHapoaHoit cetu CIETAC B He-
KOTOpOI CTeNeHU cleayeT MOJUTUKe MexXmyHa-
pomHoro apouTtpaxHoro cyaa ICC, koTopslit 3a mo-
ciaenaue 10 JeT OTKPBII MPEACTaBUTEIBCTBA, TAKKE
oduckl 1o atMuHUCTpUpoBaHuto cropoB ICC B He-
CKOJIBKMX IOPUCTUKIIUSIX.

Tak, B mapte 2008 roga ICC coobiuna, 4To BBU-
Iy BaxkHoCTH Uit moapaszaeneHust ICC no paspelie-
HUIO CIIOPOB a3MaTCKO-TMXOOKEAHCKOTO pPEruoHa,
ICC npuHsiio penreHrue ocHoBaTh unnan Cekpe-
Taprata MexayHaponHoro ApoutpaxHoro Cyna
ICC B atoM perroHe. IlepBbIif amMUHUCTPATUBHBIN
ouc ICC BHe royioBHOro oduca nosBusics B I'oH-
KOHTe.?

B 2012 rogy ICC 06bsiBMIO0 00 OTKPBITUM aAMHU-
HucTpaTtuBHOro oduca B Heio-Mopke 11 anMuHu-
CTPUPOBAHUS pa3OMPATELCTB MO periaMeHTaM O
paspeieHuu ciopoB ICC, a TakKe B LEJISIX OIS~
puzauuu B CeBepHoit Amepuke ycayr ICC no pas-
peleHuIo cropoB. Oduc ObLT 0PUIIATBEHO OTKPHIT
B ceHTsi0pe 2013 roma.*

B depane 2016 roga ICC crayio nepBbIM Heas3u-
aTCKUM LIEHTPOM IO pa3pelleHUI0 CITOPOB, OCHO-
BaBIIMM IPEICTaBUTEILCTBO HA TEPPUTOPUM MaTe-
pukoBoro Kuras.’

https://www.lexology.com/library/detail.aspx?g=c9ced42b-f963-
4acl-b796-78f05c343aa9
https://iccwbo.org/media-wall/news-speeches/internation-
al-court-of-arbitration-establishes-presence-in-new-york/

* https://iccwbo.org/media-wall/news-speeches/new-shanghai-of-
fice-lays-groundwork-for-icc-asia-developments/
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B mae 2017 roga 6bu10 o(ULIMATIBLHO OOBSIBICHO
00 oTkpbeiTuM npeacraBurenbcTBa ICC B Opa3uib-
ckom Can-Ilayny a1 anMUHUCTPUPOBAHUS CIIOPOB
MEXY JIMLIAMU 3TOM CTpaHbl, a TAKXKE MHBIX apOu-
TPaXKHBIX CIIOPOB, TECHO CBSI3aHHBIX C HEA.

B centsa6pe 2017 roma ICC oTkpblIa IpeacTaBU-
TeJbCTBO B AOYy-Jlabu. [ToMmruMo aiMUHUCTPUPOBA-
Hus criopoB 1o pernameHTaM ICC 1 okazaHUS MHBIX
YCJIYT IO pa3pelieHuIo CIIOPOB 3TO MPEACTaBUTEIb-
CTBO OyIeT 3aHMMAThCSI OpTaHU3aIMell MEepOIpusi-
it U TpeHrHToB ICC B peruoHe.

B anpene 2018 roma ICC emie 6onblie yKpernuia
CBOE MPUCYTCTBUE B A3WM, OCHOBAaB aAMUHUCTpPa-
TUBHBII oduc B CuHramype.’

B otninune ot MexaynapoaHoro Cyna ICC LCIA
COKpalllaeT CBOE IPUCYTCTBME BHE IpeaeaoB AH-
TN,

Taxk, 27 wiong 2018 roga LCIA ¢opmanbHO npe-
KpaTuJI COBMECTHOE aIMUHUCTPUPOBAHUE CITOPOB C
MaBpUKUICKUM MEXIyHAPOIHBIM apOUTPaXkKHbBIM
cyaom.?

ApoutpaxHsiii ieHTp LCIA-MIAC 6511 co3man
B 2011 romy LCIA coBMecTHO ¢ MexXayHapOIHBIM
apoutpaxHbiM ILieHTpoM Maspukus (MIAC) npu
nonaepxke IlpaButensctBa MaBpukus. IlpaBu-
TETbCTBO MaBpUKHS OTBOAWIO apOUTPaKHOMY
LIEHTPY 0COOYIO POJIb — POJIb OMHOTO U3 JpaiiBEpOB
3KOHOMUKM ocTpoBa.” Kak coo0bIanock, 3a KOpoT-
KW TTPOMEXYTOK BpEMEHU OH CTajl BeayliuM ad-
PUKAHCKUM apOUTPaXKHBIM LICHTPOM C «TaKUM Xe
repevHeM yciyr, Kak 1 B LCIA».1°

Opnako 27 utons 2018 roga LCIA 3aaBui o mipe-
KpalleHUU JeATebHOCTU apOUTPaXHOTO ILIEHTpa
LCIA-MIAC. ITocie oKOHYaHUS TIEPEXOIHOTO Ie-
puona 31 aBrycra 2018 roma anMUHUCTPpUpPOBaAHUE
nen oynet ocymecTBaaTbes MIAC caMoCTOSITENIBHO.

O mpuyMHax 3aKpbITHUS apOUTPAXKHOTO IIEHTpa
HE COO0OIIaeTcs, OJHAKO MOXHO IPEATOJOXUTh,
YTO KOJWYECTBO JeJ], aAMUHUCTPUPYEMBIX MaBpH-

¢ https://iccwbo.org/media-wall/news-speeches/icc-court-an-
nounces-new-operations-brazil.

7 https://iccwbo.org/media-wall/news-speeches/
icc-court-case-management-team-begins-operations-singapore.

8 http://www.lcia-miac.org/

° https://www.investmauritius.com/news-room/newsletters/news-
letter-item-2.aspx.

10 https://www.africanlawbusiness.com/news/5973-mauritius-
waiting-on-the-sidelines.
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kaHckuM LCIA-MIAC oka3anoch HeIOCTATOUHBIM,
YTOOBI 00ECIIEUUTh CAaMOCTOSITeIbHOE (DYHKIIMOHU-
poBaHue oduca.

ITpu 3TOM 3TO yKe BTOpOE COKpallleHUE IeITeb-
Hoctu LCIA Ha mexxayHapoaHoit apeHe. Tak, B 2009
rony LCIA oTKpbl1 mogpasjaeieHue B UHAUNCKOM
Heio-Jenu. Tlpennonaranock, uto LCIA B UHaun
OyneT (YHKIMOHUPOBATh CAMOCTOSITEJIbHO, He3a-
Bucumo oT jJoHaoHckoro LCIA. OTtkpeiTHe opuca
LCIA B Mnauu npoxoauiio Ha (pOHE MOJIUTUIECKO-
ro 3arpoca Ha BO3poXIeHUe apOuTpaxa B CTpaHe,
rae Mocjae MHOTMX JIET AOCTaTOYHO BpaxKaeOHOTO
OTHOILEHUS TOCYIapCTBEHHBIX CYIOB K apOUTpaxKy
BJIACTU OCO3HAJIM, UTO JajibHeillliee pa3BUTHE OT-
paciu HaxoAuTCs noj yrpo3oii. Ha MOMEHT OTKpbI-
g LCIA B UHmum oxkoso 95% Bcex MHIMINCKUX
apouTpaxei nmpoxoauau B ¢popme ad hoc u nannuch
rogaMu, a KayeCTBEHHBIX MECTHBIX apOMTpaKHBIX
1eHTpoB OblIM enuHUIBI. OTKpbiTUEe oduca LCIA
BUJIEJIOCh CITACUTEJILHOM COJIOMMHKOM 1JI1 MHIWT -
CKOro apouTpaxa.

Ha otkpeitun LCIA B UHauM mpucyTcTBOBAIU
MUHUCTp MpaBa U npeaceaaresib BepxoBHoro cyna
Wuaun." Kak BUIHO, MJII CTpaHbI 3TO ObLI 3HAYH-
MBI TIOJTUTUYECKUMN TIPOEKT, TOMAECPXKAHHBIA Ha
CaMOM BBICOKOM YPOBHE.

Opnako yxe B umioHe 2016 roma LCIA co00-
IIWJI, YTO UHAUKACKUI o(pUC 1 perjaMeHT mpekpa-
IIAI0T CBOE cyllecTBoBaHMe. Kak yKasbiBaJloch B
npecc-pesin3e, 3aKpbiThe oguca ObUIO CBS3aHO C
HEe3HAYUTEJIbHBIM CIIPOCOM Ha €ro YCIYTU U OTCYT-
CTBHEM IIePCIIEKTUBBI YBEJIMYEHUSI TaKOro CIIpoca
B OynymeMm. Kak oTmedanoch, oOliee KOJIMYECTBO
BO30OYKIEHHBIX O] 32 BCE BpeMs CYILIECTBOBAHUS
LCIA B Hauu He MPEeBBICWIO U NECSATH, TTOATOMY
obecrnieyeHre CyLIECTBOBAHUS MHAWMCKOro oduca
0Ka3aJloCh 9KOHOMMYECKU HEeOoIpaBIaHHbIM.

HaHnHas mH@opMalus OCOOEHHO HHTEpecHa B
CBETe MOMBITOK POCCUICKOrO MpaBUTEIbCTBA MPU-
BJIEYb B CTpaHy Beayllie MHOCTPaHHBIE apOUTpaXK-
HbIe LIEHTPHI 11T aIMUHUCTPUPOBAHUS CITopoB. On-
Hako LCIA, nmojiyuuB HeraTUBHbIN ONbIT B UHAUM 1
MaBpukuu, Bpsi U B OvKaliliee BpeMsl peLIUTCs
Ha Takoit mar. Cyn ICC, yunTeiBasg HeIOCTaTOYHOE

! https://www.cdr-news.com/categories/arbitration-and-adr/Icia-
india-told-to-change-name-by-delhi-lawyers.
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KOJWYECTBO POCCUUCKMX MEJI, TOXE BPSI JIM pac-
cMarpuBaeT Poccrio Kak MPUOPUTETHYIO IJIT 9KC-
naHcuu. Apoutpaxubiii MHcTUTYT Toprosoii Ila-
nmatbl CtokronbsMma (SCC) co 3HAaYUTETbHBIM MTOPT-
(eneM poccuiickuMx IesT TakKe Bpsi JIU 3aMHTepe-
COBaH B co3naHuu dunnana B Poccuu, MOCKOMBKY
3TO MOXET MOBIUATh HAa BOCHPUSITUE €TO HE3aBM-
cumocTu. UTo KacaeTcs OCcTaabHBIX BEAYIIUX apOM-
TPaXKHBIX LIEHTPOB, TO OHU (Kak, Hampumep, SIAC
i HKIAC) nu6o He UMeIoT MPaKTUKUA OTKPBITHS
MPEACTaBUTEILCTB B MHOCTPAHHBIX IOPUCAUKIIMIX,
Jmbo (kak, HarpuMep, SCAI) He obiagaloT gocTa-
TOYHBIM PECypCcOM, YTOOBI TO3BOJUTH cebe Tpe-
CTaBUTEIbCTBO B Poccum.

Tem He meHee, B ceHTa0pe HKIAC mopan mo-
KYMEeHTbl B MUHIOCT Ha TOJy4YeHUe pa3peliecHMs,
OJIHAKO, IO COOOIIEHUSM U3 MPECCHI, pellIeHE He
OBLIO MPUHSATO B CBSA3U C OTCYTCTBYeM KBopyma Co-
BeTa. Tem BpeMeHeM CoBeT IMPUCTYIWII K pa3padboT-
K€ KPUTEPHUEB MO OMNpPEIEICHUIO Y MHOCTPAHHOTO
apOUTPaKHOTO YUPEXKIACHUS «IITUPOKO MPU3HAHHOMN
MEXIYHApOIHOU peryTalun», 4To camMo Io cebe
yXe 3By4MT BecbMa He ogHo3HauHo. Eciu HKIAC
JMagyT TaKoe pa3pellleHue, TO BIIOJHE MOXHO OXHU-
JaTh, 4TO B cJieq 3a HUM obpatutcsa SIAC, BeHckuii
Lentp u Asian International Arbitration Center
(Kyana Jlymnyp).
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NM3IMEHEHWE PEITTTAMEHTA

ICSID

BukTopusa Mapgbiwesa,
KoopAuHaTop nporpamm PAA,
Mockga
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eXIyHApPOAHBI IIEHTP MO YPEryJIupOBaHUIO WHBECTU-

moHHbIX cropoB (International Centre for Settlement of

Investment Disputes, ICSID) co3man B 1966 roay B COOTBET-
ctBuM ¢ KoHBeHIMel 00 yperyIupoBaHUM UWHBECTUIIMOHHBIX CITOPOB
MeXKIy rocyiapcTBaMu M QU3NIECKUMU WIN IOPUINYECKUMU JIULAMU
npyrux rocyaapcts (BammHrroHckast KoHBeHIust 1965 roma), cropo-
HaMU KoTopoi saBastorcs MHorue ctpanbl CHI', B yactHocTu, Kazax-
craH 1 Pecniy6iuka benapycs (Poccust moanucana KoHBeHUIMIO B 1992
roay, HO Tak M He patuduuuponana ee). LleHTp obecneuynBaeT ypery-
JIMPOBaHUE UWHBECTULIMOHHBIX CIIOPOB MEXIY TOCYAapCTBAMU M UHO-
CTpaHHBIMM YaCTHBIMM MHBECTOPAaMU JMOO ylIaXuBas pa3HOIIAcus,
JIM0O MmyTeM apOUTPaKHOTO pa3dupaTebCcTBa.

B xauecTBe 0HOTO 13 MHTEPECHBIX TPUMEPOB CITOPOB, PACCMOTPEH -
Hbix ICSID, MmoxHo npuBectu neno Abaclat et al. v. Argentine Republic.'
B pesynbrare kpymnHeiiiiero nedoiita, oobssieHHoro IlpaBurtenb-
ctBoM ApreHTrHBI B 2008 romy, okoso 60 000 uTanbsIHCKUX JepKare-
Jieli rocoOaIuraiuii, BIMYIIEHHBIX APreHTUHON, MHULIMUPOBAIN ap-
ourpaxHsiii criop B ICSID Ha o6myio cymmy cBbiiie $1 mupa. ICSID
yKaszaj, 4To o0jiajaeT PUCAMKIIMEH T0 JAejdaM O TrocyJapCTBEHHBIX
o0JMraMsIX BBUAY HAJIMUMS OTpeAeSieHUsI, ColepXKallierocs: B corja-
IIEHUU O 3alllTe MHOCTPAHHBIX MHBeCTULIMI Mexay MTanueit u Ap-
TeHTHHOM.? JIaHHBIN CIIOp SIBJISIETCSI BeCbMa TPMMEUYaTeIbHBIM, TaK
Kak, B JieJie YYaCTBYET HECKOJIBKO JECSITKOB ThICSY 3asiBUTEJIEH, UTO
SIBJISIETCS PEIKOCTBIO IS MHBECTULIMOHHOTO apouTpaxa. Kpome Toro,
CTIOpHI, HAIpPSMYIO CBSI3aHHBIE C CYBEPEHHBIMU TOCYIaPCTBEHHBIMU
JOJITaMM, OOBIYHO HE TTOMITAAaio0T MO/l pACCMOTPEHKE apOuTpaxeM.>

OnHUM U3 Jes, paccMaTpuBaeMbIX B HacTosAmmii MomeHT ICSID
sapnsiercs aeno ConocoPhillips Petrozuata BV et al. v. Bolivarian Republic

' Abaclat et al. v. Argentine Republic, Homep mena ARB/07/5.

2 https://www.law360.com/internationalarbitration/articles/734304?nl_pk=68b9e34e-
d64f-4ba5-bcbe-fa426ff9c05b&utm_source=newsletter&utm_medium=email&utm_
campaign=internationalarbitration.

* Boree fetanbHast MHGOPMALVS O ABIDKEHNM [leNla i OKOHYATEIbHOM YpPeryaupoBaHIu
cropa goctymnHa Ha caiite ICSID: https://icsid.worldbank.org/en/Pages/cases/casedetail.
aspx?CaseNo=ARB/07/5. Pertenne ICSID moxHO Haiitu 3pech: http://icsidfiles.world-
bank.org/icsid/ICSIDBLOBS/OnlineAwards/C95/DC9712_En.pdf. CornameHne cTopon
006 yperynupoBaHuM CIiopa HOCTYIIHO 3fiech: http://icsidfiles.worldbank.org/icsid/ICSID-
BLOBS/OnlineAwards/C95/DC9713_En.pdf.
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of Venezuela,* B xotopom ICSID mocraHoBUII, 4TO
BeHecyasoil ObU10 HE3aKOHHO 3KCIIPOITPUMPOBAHO
MECTOPOXIEHUE aMePUKAHCKON He(TSIHOU KoMITa-
HUU, KOTOpas OlLIEHWJIa JaHHOE EVCTBUE BJIACTEM
B $4,5 mapa.’ IpaButenbcTBoM BeHecyasbl GbLIO
MPEANPUHATO HECKOJIBKO TOIBITOK OTMEHHUTH pe-
menue ICSID, ogHako HY oJHA U3 HUX HE YBeHYa-
Jach ycrexom.® Micxon mena mpeacTaBisieT MHTEPEC
Kak JJIs mpeAcTaBuTeNiell apOUTpaXKHOTO cOOoOIe-
CTBa, TaK U WHBECTOPOB, KOTOPHIX BOJIHYET TaK-
ThKa, KoTopyto BbioepeT ICSID mpu manmbHelemM
paccMOTpPEeHUH TaHHOTO cItopa.’

B okta6pe 2016 roga ICSID uHunmuposan mpo-
1iecc BHeceHust uaMeHeHu B [TpaBuiia paspereHust
CIIOPOB MeXITy MHOCTPaHHBIMU MHBECTOPAMU U TO-
CcyJapcTBaMu, MPEIOXUB rocyaapcTBaM-4jeHaM 1
MPEICTaBUTEISAM IOPUANIECKOTO COOOIIeCTBa yKa-
3aThb aKTyaJlbHbIe IS paccMOTpeHust TeMbl. Ceii-
yac 3TOT 3Tal 3aBepiiaercs. IIpenmoxeHHble KOM-
MEHTapuu ObLIM y4YTeHBI cekpeTapuatom LleHTpa,
chopMHUPOBABIIIMM CITMCOK BOIPOCOB [IJIsSI BHECE-
Hus uameHeHuit.! B aBrycre 2018 roma cekperapuar
oIy0KoBaj 0O0beMHOE MpEeaIoXEeHNE IO BHECE-
HUIO COOTBETCTBYIOIIMX MTOMPaBOK.’

B ocHOBY norpaBoK JIer/i TP OCHOBHBIE UIEU:

ConocoPhillips Petrozuata BV et al. v. Bolivarian Republic of
Venezuela, Homep sena ARB/07/30.

° TIomnHBII TEKCT pelleHNst JOCTYIeH 3aeck: http://icsidfiles.world-
bank.org/icsid/ICSIDBLOBS/OnlineAwards/C259/DC3772_
En.pdf

JeTtanbHylo MHGOPMALMIO O [BIDKEHMM MOXKHO HANITH 3[IeCh:
https://icsid.worldbank.org/en/Pages/cases/casedetail.aspx?-
CaseNo=ARB/07/30. TekcT npomexyTtounoro pemenus ICSID
mocTymeH 3peck:  http://icsidfiles.worldbank.org/icsid/ICSID-
BLOBS/OnlineAwards/C259/DC9792_En.pdf.
https://www.law360.com/internationalarbitration/arti-
cles/734304?nl_pk=68b9e34e-d64f-4ba5-bcbe-fa426ff-
9c05b&utm_source=newsletter&utm_medium=email&utm_
campaign=internationalarbitration

ITonHbIT CIMCOK TeM MOTEHIMATbHBIX MOMPaBOK B PeITaMeHT
IpefCTaB/IeH B JokyMeHTe: https://icsid.worldbank.org/en/Doc-
uments/about/List%200f%20Topics%20for%20Potential %20
ICSID%20Rule%20Amendment-ENG.pdf.

IIpemyo>keHnss 1O BHECEHMIO M3MEHEHUII B  peIJIaMeHT
IleHTpa Ha aHIIMIICKOM s3bIKe HOCTYIHBI 3fech: https://ic-
sid.worldbank.org/en/Documents/Synopsis_English.pdf.
C mpepmaraeMbIMII IPOEKTaMI PeITlaMeHTa, a TakKe PabounMu
TOKYMEHTaMM, COflep>KalllIMy KOMMEHTapuM K IIOTeHIIMa IbHbIM
M3MEHEHMsIM, MOXXHO O3HaKOMMUTHCS 37ech: https://icsid.world-
bank.org/en/amendments.
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— obHoBneHue IIpaBua ¢ yyeToM OIbITa paccMo-
tpeHHbIX ICSID criopos;"

— CTpeMJIeHHUeE caeaTh Ipoliecc 0oJiee 3hHeKTUB-
HBIM C TOYKHU 3peHUsI BpeMEHHBIX ¥ (DMHAHCOBBIX
3aTpar, IIpu 3TOM 00ecIeurB HaaleXXalluii mpo-
1iecc u 0ajJaHC MHTEPECOB MHBECTOPOB U TOCY-
JapCTB;

— MOJEpHM3alMsI TMpoIecca ¢ MCIIOJIb30BaHUEM
COBPEMEHHBIX TEXHOJIOT U1, TTOCTENEHHBIN 0TKAa3
OT OymaxkHO (opMbI MPEAOCTABICHUS TOKY-
MEHTOB.

HexoTtopble u3 mpeanaracMbiX W3MEHEHUM Ha-
MnpaBlieHbl Ha oOecrieyeHue OOJIbIIeH Mpo3payHO-
CTU MHBECTULIMOHHOTO apouTpaxa. Tak, HecMOTps
Ha COXpaHEHME TTOJIOKEHUS O TOM, YTO apOUTpaxK-
HOE pellleHre MyOJIUKYETCS TOJBKO C COriachs CTO-
POH, BBOIUTCSI HOBOE IIPaBUJIO, COTJIACHO KOTOPOMY
corjlacue CTOpPOH IPe3IOMUpPYeTCs, €C/IM OHU He 3a-
SIBSAT 00 0OpaTHOM B MMCbMEHHOM (hOpMe B TeUEHUE
60 gHeit ¢ MOMEHTa BhIHECEHMsI peleHus. B ciydae
€CJId CTOpOHa BO3pakaeT, IpeiiaraeMble Momnpas-
KM no3BoJIsI0T LleHTpy myOJIMKOBaTh 6bidepicku U3
pelIeHnil. ApOUTpaxKHbBIe pellleHNs], BEIHECCHHEIE
B COOTBETCTBUM C J{OMOJTHUTEIBHBIM MPOTOKOJIOM
K BammHrronckoit koupeHuu (ICSID Additional
Facility Rules), 0OyayT my0JuKOBaThCS C peaaKTUPO-
BaHMEM KOH(pUIeHIIUATLHONK MHPOPMALUU O CTO-
pOHax cropa.

AHaJIOTUYHYIO IIeJb TpeciienyeT W elle OAHO
MOJIOXEHUE TOIMPABOK, TI03BOJISIOIIEE IIPUCYT-
CTBOBaTh Ha apOUTPAXKHBIX CAYIIAHUSIX JIULIAM, HE
SIBJISTIOIIMMCST  YYaCTHMKaMU TIpollecca, a TakKxke
npeamnojarampuiee myonukauuio lLleHTpoM 3amucu
M TpaHCKpUINTa chyliaHuil. OgHako npeajiaraemas
HOpMa COIEPXUT U OTpaHUYEHMSI, Kacalollyecs 3a-
TpeTa Ha pacKpbiTHe KOHDUACHIIMAIBHOM MHPOP-
Malyu U CIy4aeB BO3PaXXeHU CTOPOH criopa.!!

HoBas pepakuust IlpaBun 00s3bIBaeT CTOPOHBI
packpbIBaTh MH(POPMALUIO O PUHAHCUPOBAHUU ap-
OuTpaxka TPeTbMM JIMIIOM W MCTOYHMK TaKoro (pu-

" Ha nacrosmuit MomeHT lleHTpoM paccMorpeno 6omee 600
cropoB. Bormee moppo6Has mHGOpManMA O PacCMOTPEHHBIX
Henax IpefcTaBleHa Ha calite: https://icsid.worldbank.org/en/
Pages/cases/AdvancedSearch.aspx.

! Proposals for Amendment of the ICSID Rules - Consolidat-
ed Draft Rules. ICSID Convention Arbitration Rules. Rule 47.
https://icsid.worldbank.org/en/Documents/Amendments_Vol _
Two.pdf.
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HaHCUPOBaHUS Cpa3y XXe IMoCJIe perucTpalvy aena. '?
B 1ensix mpegoTBpalieHuss BO3MOXHOTO KOH(MIMK-
Ta MHTEPECOB Takasi MHOpMaIMs TPEIOCTaBISIETCS
MOTEHILIMAJIBHBIM apOUTpaM, KOTOpPBIE, B CBOIO OYE-
pelb, TOKHBI PACKPBITH HEOOXOAMMBIE CBEIEHUS B
cyJyae HaJu4usI CBSI3U C (DMHAHCUPYIOIIUM JIULIOM.

HeobxoauMo yrnoMsiHyTh ellle HeCKOJIbKO TMpe-
JlaTaéMbIX W3MEHEHMIi, HallpaBJIECHHBIX Ha COKpa-
IIEHWEe SKOHOMMWYECKWX M BPEMEHHBIX M3IEpKEK
CTOpPOH. B 3TOM OTHOIIIEHUU MOIMPAaBKU KOCHYJINUCH
BOIIPOCOB OTBOJIa apOUTPOB, YCTAHOBUB COKpAIIECH-
HbIE CPOKM IJII MOaYh M paCCMOTPEHUSI COOTBET-
CTBYIOILIETO 3ampoca. B Takux ciaydasx apOuTpax
0oJIbIlle HE TPUOCTAHABINBAETCS aBTOMAaTUIECKU —
TIPOIIECC MPOJOJIKAETCS, €CJIM CTOPOHBI HE TOTOBO-
puinch 006 MHOM. Eciu apOuTp B KOHEYHOM CUeTe
ObLT OTBEAEH, KaXaasi U3 CTOPOH BIIpaBe MOTpebo-
BaThb, YTOOHI JIIOOOE pelleHre, MPUHSTOE BO BpeMs
paccMoTpeHUs 3ampoca 0d6 oTBoje apOUTpa, ObLIO
TMEePEeCMOTPEHO BHOBb C(HOPMMUPOBAHHBIM KOMIIE-
TEHTHBIM COCTaBOM apOMTpaxa.'

B mipencrtaBiieHHBIX MOMpaBKax Halllesl OTpaxe-
HYE€ U BOIIPOC O pa3feieHUU JAesia IS BBIHECEHUS
pelleHus TI0 OTAEeJIbHOMY BOIpocy (OMdypKaLun).
ITpu aTOM Bompoc o 6udypKayu MOXeT ObITh TTO-
CTaBJIeH apOMTpaKHBIM TPUOYHAJIOM B JIIOOOI MO-
MEHT TIpollecca MO COOCTBEHHOU WHUIIUATUBE C
YYETOM BCEX peJIEBAHTHBIX 00CTOSITETLCTB KOHKPET-
HOTO JieJ1a, a TaKKe BhIBOAA O TOM, CITOCOOCTBYET JIN
OudypKalis CHIKEHUIO BPEMEHHBIX U (DMHAHCO-
BBIX 3aTpaT CTOPOH cropa. '

Cnenyst 4pe3BbIYAfHO aKTyaJbHOMY HallpaBlie-
HUIO IPUHSATHS 3TUYECKUX CTAaHIAPTOB B apOUTpa-
xe,”> ICSID coBmecTHO ¢ cekperapuatoM HOH-

12 Proposals for Amendment of the ICSID Rules - Consolidat-
ed Draft Rules. ICSID Convention Arbitration Rules. Rule 22.
https://icsid.worldbank.org/en/Documents/Amendments_Vol _
Two.pdf.

3 Proposals for Amendment of the ICSID Rules - Consolidat-
ed Draft Rules. ICSID Convention Arbitration Rules. Rule 29.
https://icsid.worldbank.org/en/Documents/Amendments_Vol _
Two.pdf.

" Proposals for Amendment of the ICSID Rules - Consolidat-
ed Draft Rules. ICSID Convention Arbitration Rules. Rule 37.
https://icsid.worldbank.org/en/Documents/Amendments_Vol _
Two.pdf.

!> Henry Gabriel, & Anjanette H. Raymond, Ethics for Commercial
Arbitrators: Basic Principles and Emerging Standards, 5 Wyo. L.
Rev. 453 (2005). P. 467-470.
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CHUTPAJI B HacTosAIIMiA MOMEHT pa3pabaTbiBacT
KOIEKC TIOBEIEeHUS I apOUTpoB, oOecreuyrBast
MOCJIe0BATEIbHBIA YUYEeT TpPaBUJI, HCIOJb3YeMBbIX
IUUISL YPETYJIUPOBaHUS CIIOPOB MEXITY MHBECTOpaMU
U roCcyIapcTBamu.'s

Hpyroii HeMaJoOBaXXHOU TEHIECHIIMEN SIBISETCS
cTpeMiieHue LleHTpa paciiMpuTh JOCTYM K UCITOJIb-
30BaHUIO TIPOLIEAYypPhl apOUTpaxa IJjisi CTOPOH, He
yJacTByOIIMX B BammHrroHckoil koHseHuuu. Ha
MaHHBII MOMEHT paccMmoTpeHue LleHTpoM cmopa,
B KOTOPOM TOJIbKO OJTHA CTOPOHA SIBJSIETCS JOTOBa-
PUBAIOIIMMCSI TOCYIapCTBOM WJIM MHBECTOPOM W3
TaKOIo TOCyaapcTBa, JOIMYCTUMO 110 MpaBuiiaM Jlo-
TMOJIHUTENbHOTO TpoToKoja K KonseHuuu. IIpen-
JlaraeMbl€e TIOIPaBKU pacIIMpsIIOT AericTBre Jomon-
HUTEJBHOTO MPOTOKOJa U pa3pellaloT paccMoTpe-
Hue ICSID cnopa Mexmy cTOpoHaMM, HU OIHA W3
KOTOPBIX HE SBJSIETCS CTOPOHON BalmmHITOHCKOM
KOHBEHIIMM WJIM WHBECTOPOM COOTBETCTBYIOIIEH
rOCyJI1apCTBEHHOM MPUHAIJIEXKHOCTH.

ITpennaraeMble U3BMEHEHMS TAKXKE 3aTPOHYJIN BO-
MPOCHI KOHCOIW AU TTPOLIECCOB, TOKA3aTEIbCTB B
apouTpaxe, obecreuyeHus1 pacxoa0B, HalpaBIeHUS
amicus curiae M WHBIX BOIIPOCOB, IpaBUJ Meaua-
IIMH, a TaKKe aTMUHUCTPATUBHBIX U (PUHAHCOBBIX
OCHOB (byHKIIMOHMpoBaHus LleHTpa.

B cenTs6pe B BalHrroHe 3aBepliniaoch 00CyXK-
JIEHWEe MOTIPaBOK, TTPEIOXKEHHBIX TOCy1apCTBAaMU —
yneHaMu KoHBeHIIMM. Bompockl 1 KOMMEHTapuu K
nomnpaBKam OymyT ormyoauKoBaHbI Ha caiite LleHTpa
https://icsid.worldbank.org/en/amendments.

!¢ Crina Baltag. Interview with Meg Kinnear, Secretary General
of the International Centre for Settlement of Investment Dis-
putes. http://arbitrationblog.kluwerarbitration.com/2018/04/15/
updates-from-the-icsid-interview-with-meg-kinnear-secretary-
general-of-the-icsid/.

17 Tom Jones. ICSID unveils draft of new rules. https://globalarbi-
trationreview.com/article/1172618/icsid-unveils-draft-of-new-
rules.
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AnekcaHap XpanyuKun, Makcum KyKos,
agBoKaTckoe 6topo aJlBOKaTCKoe 6topo
«CbicyeB, BoHaapb, «CblcyeB, boHaapb,
Xpanyukmin CEX», Xpanyukuin CBXb»,
MuHCK, napTHep MWUHCK, agBOKaT

Pe3udeHmeoi benopycckux
mexHoNapKo8 nosay4yusu
npususezuu 8 sonpoce
obpauweHus1 8 MeXOYHAPOOHbIU
KoMMepyecKuli apbumpaxc.

I'MX JAPYTUX CTpaHax, BOIPOCHI MEXITy-
HapOIHOI0 KOMMEPUYECKOT0 aponTpaxka
PETYIUPYIOTCS CIEIMaTbHBIM 3aKOHOAATE b~
ctBoM. OfHaKoO 3aK/I0YeHUe apOUTpaXkKHOTO
COIMallleHWsI 1 Tiepenava cropa Ha paccMo-
TPeHUE MEXIYHAPOTHOTO KOMMEPYECKOTO
apOuTpaxa 31ech UMEIOT CBOU OCOOEHHOCTH.
CornacHo 3akoHy Pecnyonuku benapych
«O MexXIayHapomoHOM apOUTpaxkHOM (TpeTeit-
CKOM) cyle», MeXIyHapOOHbIM apOUuTpaxk

B Pecnybnuke benapych, Kak U1 BO MHO-
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MOXET paccMaTpuBaTh TOJBKO CIIOP, BBITEKAIOIIWIA
U3 MEXIYHAPOIHBIX TOPTOBBIX M SKOHOMUYECKMX
oTHomeHui. [loaToMy B TmpaBONpPUMEHMTEILHON
MpaKTUKe, a TaKKe Ha YPOBHE Pa3bsICHEHWI BBICIIIMX
CYIIeOHBIX WHCTAHIIMI, KOTOPbIE CUCTEMaTU3UPYIOT
MPaKTUKY U SIBJISIIOTCS yKa3aHWEM ISl CYJIOB IPU BbI-
HeCeHUU PEIICHMIA, 1Be OeIOpycCKUe He MOTYT 3a-
KJIIOYUTh apOUTPaKHOE COTJIAIlIeHUe O Tiepeiave Cro-
pa Ha pacCMOTpeHMEe apOUTpaXka, KOTOPbIil HAXOAUTCS
3aipenenaMu benapycu. CorjiacHO MO3ULIMY BBICIIIMX
CYIIeOHBIX MHCTAHIIUI, TTIONOOHBIC ACUCTBUS SIBJISIOT-
sl HapyIIeHUEeM ITyOJIMYHOTO TTOPSIKA CTPaHBI.

BDTO 03HAYaeT, YTo OEJOPYCCKUM Cyl OTKaXeT B
MPU3HAHUY U TIPUBEICHUH B UCTIOJTHEHUE PELICHUS
10 CITIOPY MEXAY OeIOPYCCKUMU JIMIIAMU, CChIIAsICh
Ha 1. 2b cr. V Hblo-Mopkckoit kousenmm 1958
roja (0TKa3 B MPU3HAHUM U TIPUBEICHUU B UCIIOJ -
HeHUe apOUTPaKHOTO PElIeHMS CYyA0M MO MHUIIMA-
THBE Cyla B CBSI3U C MPOTHBOPEYUEM ITyOTUIHOMY
nopsaky). Takum ob6pa3oM, OJIOKUPYETCS BO3MOXK-
HOCTh OOpallleH!sI IBYX OEJOpYyCCKUX JIMIL B Ta-
KH€ aBTOPUTETHBIE apOMTpakHbIE MHCTUTYTHI, KaK
SCC, ICC, LCIA, VIAC u apyrue, naxe eciiv CIop
KacaeTcs MEXAYHapOIHBIX 3KOHOMMYECKMX OTHO-
meHuii. OrpaHMYeHo oOpalleHUe He TOJTbKO B MEXK-
JQYHApOAHbIE KOMMepUYecKre apOuTpakud, HO W B
TOCyIapCTBEHHBIC CyIbl MHOCTPAHHBIX TOCYIapCTB.

CeroaHsi TOMOOHBIC OTPaHUYEHMS OCTAJIUCH JIUIITh
B HEMHOT'MX cTpaHax. Hanpumep, 3ampert Ha paccMo-
TPeHUE CIOPOB MEXIY ABYMS Pe3UACHTaMU B 3apy-
0exXHOM apOuTpake cylecTBoBaji B Kurae, omHako B
2016 romy BepxoBHblii cyn Kurtast oGHapomoBalt cBoe
MHEHHEe, U3MEHUBILIEE TMOAXO K TaHHOMY BOIIPOCY.
B yactHOCTM, IBYM M OoJsiee JULaM, SIBISIIOLIAMCS
rpaxnaHamMyu KHP wiau kutalickumMu 1opuandyecKu-
MM JTULIaMU, OBIJIO Pa3pelleHo paccMaTpuBaTh CIIO-
PBI B MEXIYHAPOJHOM KOMMEPYECKOM apOUTpaxe.

Hauunas ¢ 2018 roga B benapycu HaMeTUIMCh CABU-
M B BOIIPOCE Tepeaayr BHyTPEHHUX CIIOPOB Ha pac-
CMOTpPEHUE MEXIYHAPOIHOTO KOMMEPYECKOTO apOu-
Tpaxka. [Toka n3mMeHeHusI KacatoTCsl TOJIBKO OTIEIbHBIX
cep nesaTeTbHOCTH 1 KaTeropuii criopoB. M3bsaTre u3
0011Iero TpaBWiia ObLUTO CIENAHO UTSI KOPIOPATUBHBIX
CIIOPOB MeXIy yJacTHMKaMu [lapka BBICOKMX TeXHO-
qoruii. Tak, B cootBeTcTBUM € JlekperoM [pesuneHTa
Pecnyonuku benapychb ot 21 nekadpst 2017 roma Ne 8
«O pa3BUTHM TUMPOBOI IKOHOMUKW», TBa OeIopyc-
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CKUX JIM1Ia MOTYT OOPaTUThCS 32 PACCMOTPEHUEM CIIO-
pa B MEXIyHapOIHBIN KOMMEPUYECKUI apOUTpak Ipu
OTHOBPEMEHHOM BBITTOJTHEHUU CIIEAYIOIINX YCIOBUIA;

1) peub UAET O CrIopax, KOTOPbIE BHITEKAIOT U3 aK-
IIMOHEPHBIX COMIAIIEHUI WIW COMIAIEHUsI O pea-
JIN3aIMM TPaB YYaCTHUKOB OOIIECTBA C OTPaHUYEH-
HOI (IOTIOJIHUTENTbHOI) OTBETCTBEHHOCTBIO;

2) corjalleHue KacaeTcs MmpaB U 00S3aHHOCTEM
YYaCTHUKOB IOPUINYECKOTO JIMIla, KOTOPOE 3apeTh-
CTPMPOBAaHO B KayecTBe pe3uaeHTa [lapka BHICOKMX
texHoJioruit (ITBT).

IIpenocraBneHue MogOOHBIX MpedepeHIINI BbI3BA-
HO TeM, uTo B bemapycu nexiapupyercs Kypc Ha pas-
BUTHE IIUPPOBOI 3KoHOMUKU. TTBT cymiecTBoBan u
paHee, omHako dekpet No 8 mpemocTaByII ero pe3uIeH-
TaM JOIOJTHUTENIbHBIC MpedepeHIINN B BUIE OIpeae-
JICHHBIX U3BbSITUI U3 OOIIUX ITPaBUJ, YCTAHOBJIEHHBIX
0eTOPYCCKMM 3aKOHOMATETLCTBOM. [T TOro 4ToOBI
ctath pe3uaeHToM Ilapka, opraHu3alus T0DKHA 3a-
perucTpupoBatecsl B bemapycu, a 3atreM o(opMUTh
cBoe npucyrctBrue B IIBT. YuactHuku Ilapka ocy-
ILECTBIISIOT ACSITETbHOCTh B cepe MporpaMMrupoBa-
HUS, THOOPMALIMOHHBIX 1 KOMMYHUKALIMOHHBIX TEX-
HoJiorui, 3ammTsl nHpopmMaru. Kommanusm I1BT
TPEIOCTABIISIIOTCS KaK HaJIOTOBbIE MpedepeHInur, TaK
¥ BO3MOXHOCTb MCITOJIb30BaTh HEKOTOPHIE MHCTUTY-
ThI aHTJIMIACKOTO MpaBa (HampuMep, KOHBEPTUPYEMBIE
3aliMbl, OILIMOHBI, COMJIAIIEHUSI O HEKOHKYPEHIIUM C
paboOTHUKAMM), a TaKKe 00JIbIIasi CBOOOJA B COIJIaco-
BaHUUW TOTOBOPHBIX YCIOBUI MEXITY COOOMA.

Tem He MeHee UIsT APYTUX BUIOB CIIOPOB U cep
JeITeIbHOCTH TIePCHEeKTUBA PaCCMOTPEHUS CIopa
JIBYX OEJTOPYCCKMX JIMIL 32 PyOekoM TTOKa OCTaeTCsI
HEIOCTYITHOM.

ITpakTrKa MpuUMeHEHUs HOBOIO PETYINPOBAHMS
Ha CerofdHSIIHUNA JeHb HE BbIpaboTaHa, M ceilyac
JIOCTaTOYHO CJIOXKHO TOBOPUTH, KAKUM OYAET IOA-
X0J OEJIOPYCCKUX CYIOB IO BOIPOCaM MpPU3HAHUS
W TIPUBEJEHUS B MCIIOJTHEHE MHOCTPAaHHBIX apOu-
TpaxkHbBIX PELICHWI MO criopaM MeXIy 0eJT0pyCCKU-
MU JIUIIaMU, KOTOpbIE MOMajin Mo u3bsAThe. Bmecte
C TeM, HECMOTPs Ha OrpaHUYEHHBII XapakTep u3Me-
HEHU, JaHHBIN IIar ABISETCA CYIICCTBEHHBIM IS
Pecny6avku benapych 1 MOXET CITY>KUTh JajbHEM -
IIeMy pacIIUpPEeHUI0 BO3MOXHOCTEN OeIopyCcCKUX
JIUIL TI0 OOpallleHUWIO 3a pa3pelIeHrneM B MeXAyHa-
POIHBIN KOMMEPUYECKUIA apOUTpaK.
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BTOPOW APENTPAXK MTC
[MTPOTUB TYPKMEHUNCTAHA

AmMuTtpuii ApTioxoB
Arbitration.ru, MockBa
[naBHbIM pepakTop

niojig 2018 roga poccuiickuit cotoBeiii onepatop «MTC»
2 7 (NYSE: MBT, MOEX: MTSS) ob6patwica B MexayHa-

POIHBINA LIEHTP IO YPETyJIMPOBAHUIO MHBECTHIIMOHHBIX
cnopoB nipu BcemupHom 6anke (MIIYUC) ¢ uckom npotun Pecny0-
Juku TypKMeHUCTaH.

ITo unopMaumu, KOTOpyto MPUBOAAT poccuiickue aeaosbie CMU,
MO BCEi BUIMMOCTH OIMPASICh HA Tpecc-pean3 KOMMaHUM, Hadary
npoliecca B MEXIyHAPOIHOM apOUTpake MpealeCTBOBAIN IEPEroBO-
PbI, HO CTOPOHAM TaK U HE YAaJIOCh TPUITH K KOMIIPOMMCCY.

IToBomoM 115t CKa CTajo TO, YTO orepaTop « ' ypKMEHTENeKOM» OT-
Kazajl TYPKMEHCKOM «104Ke» poccuiickoro [TAO B poaieHnn UCTEK-
mrero B utosie 2018 roma 1oroBopa Ha yCJIyTM MeXIyHApOIHON U MEXIY-
ropoaHoi TefiepoHHOM cBA3U, X0T4 JuiieH3usd «MTC-TypkMmeHUcCTaH»
Ha 4acCTOTYy COTOBOT'O BellIaHMS ICUCTBYET 10 OCEHU 3TOro rofa. Komma-
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HUSI CUUTAET, YTO B pe3yabTaTe NCUCTBUN TYPKMEH-
CKMX BJacTeil oHa rmotepsiia 750 MJIH J0JIJ1apoB.

OcHoBaHUeM 17151 UcKa ciayxaT nojoxeHus: Co-
[JIallIeHUs] O MOOLIPEHUU Y B3aMMHOM 3allluTe WH-
BecTMLIMi, onmucaHHoro Poccueit 1 TypkMeHu-
crta”HoM 25 mapta 2009 rona.

Hctounukn B TypKMEHMM CUMTAIOT TMO3ULIUIO
MTC B apburpaxe ciadboii BBUIY TOro, YTO KOMIIa-
HMS yKe BCTpeyasach ¢ aHAJIOTUYHON CUTyalveill B
2010 romy, ogHaKo oTKa3ajach oT npeTteH3uit. MTC
WHULIMMPOBAIN apOUTPaKHOE pa3doMpaTesIbCTBO C
Typkmenueii B [lapike — Toraa MHTepechl KoMIla-
HUM-UCTLA TpeACTaBJIsU1 IOHAOHCKUI opuc White &
Case, ctpaHbl-oTBeTunKa — Curtis, Mallet-Prevost,
Colt & Mosle. ITo nndopmanmu MITYUC, criop 6611
paspellleH MHUpPOBbIM coramieHueMm.! Kommanus
OTKazajach OT MPETeH3MI U MPOaoJIKMIa paboTy B
TypkMeHHcTaHe Ha YCIOBUSX, MPETyCMaTPUBABILINX
otuucieHue 30% BoIpydkn «TypKMeHTEIEKOMY».

ITo cBemeHMsIM penakiiMv, B HOBOM CIIOpE MHTE-
pecsl MTC B apbutpaxke NpeAcTaBIsIeT JOHIOHCKUIA
oduc Baker Botts B e naptaepos Moxanna Kémna,

' Mobile TeleSystems OJSC v. Turkmenistan (ICSID Case No. AR-
B(AF)/11/4). https://icsid.worldbank.org/en/Pages/cases/casede-
tail.aspx?CaseNo=ARB(AF)/11/4.

PbiHOK B AlLixabajge; MCTOYHUK: photogenica.ru.
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JIxest Anekcanapa U AnexaHapo Dkcobapa, a Typ-
KMEHUCTaH BHOBb 3amminator Curtis B Jivliie MapTHe-
poB Mupuam Xapsyn (Heto-Mopk) 1 A Topeens
(Hbto-Mopk, Anrxa6an). B MmockoBckoM oduice Baker
Botts oT KoOMMeHTapHeB 10 JaHHOMY JeJTy OTKA3aIUCh.

DTO He TepBBI KPYIMHBI WHBECTUIIMOHHBIN
criop ¢ TypkMeHrcTaHoM. JIpyriM TPOMKUM JIeJIOM
B MHBECTUIIMOHHOM MEXIYHAPOAHOM apOuTpa-
XK€ CTaJl CIOp TYPELKOil CTPOUTEIbHOM KOMIAaHUM
C pecITyOJIMKOM ¢ IIeHOM McKa 566 MJIH J0JUTapoB:
Ickale Insaat Limited Sirketi v. Turkmenistan.? Kak
nucan Arbitration.ru B mpolIjioM HoOMepe, CTpaHa ¢
HaceJieHueM 5,6 MJTH YeJIOBEeK MMeeT KpYITHeHIme
B MUpe pa3BelaHHbIe 3amachl IPUPOIHOTO Ta3a, 1Mo
00beMy CPaBHUMBIE C POCCUMCKUMU.

Bricka3biBasiach BepcHsl, UTO CTpeMJIeHHE yOpaTh
MTC c pblHKa CBSI3aHO C KeJJaHWEM IIpe3uaAeHTa
Typkmenun I'ypoanryiasl bepasiMyxaMenoBa CKOH-
LIEHTPUPOBaTh aOOHEHTOB BOKPYT HOBOM COTOBOM
rockoMmnanuu — Ay Nazar. OnHako 3TOT oIeparop
ToKa He Hayaj paboTy, 1 ceiidac HallMOHAJIBHBIM CO-
TOBBIM oriepatopoM TypKMeHUCTaHa SIBIIIETCS «AJl-
TbIH Acbip» (TM CELL).

2 ICSID Case No. ARB/10/24. https://www.italaw.com/sites/de-
fault/files/case-documents/italaw7611.pdf.
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AnuHa MepeMuHcKas,
napTHep Wagemann Abogados
& Ingenieros, Ynnam

L% |

UcTouHuk: photogenica.ru

IK8a0op 8HOBb 3ds8/155em 0 c80eli 20Mos8HOCMU peliamsb
CNopbl 8 MENCOYHAPOOHOM apbumpaice.

KBaZlop U3BECTEH CBOEI HEOMHO3HAYHON M MU3MEHUYMBOM TTO3M-
LMEl B OTHOIIEHUM MEXIYHAPOIHOTO apOuTpaxa Kak MHCTPY-
MEHTa 3alllUThl THOCTPAHHBIX MHBECTUIIWIA.

ITo opuianbHBIM TaHHBIM, B paMKax JBYCTOPOHHUX MHBECTUIIM-
OHHBIX JOTOBOPOB 0 3amuTe nHBecTuLuii (BIT) DxBagop ObUT OT eT-
YUKOM B MEXIYHAPOIHBIX apOUTPAKHBIX CyAaX B 0011 CIIOXXHOCTH 27
pa3, o011ast cyMMa UCKOB cocTaBuia 12 mipn nosut. CTpaHe MPUIILTOCH
KOMITIEHCMPOBaTh MHOCTPAHHBIM MHBECTOpaM OKOJI0 1,5 Mip mosm.!

Koncrutynus 9kBagopa B 2008 rogy orpaHn4miIa UCHOJIb30BaHUE
MeXAyHapoaHoro apoutpaxa. B yactHocTu, cT. 422 riaacut: «3anpe-
UeHo 3aKa4ams 002080pbl UAU MeNCOYHAPOOHble 002080pbl, CO2AACHO
KOMOpPbIM 5KB8A00PCKOe NPABUMENbCMB0 68 002080PHbIX UAU KOMMepD-
YecKux cnopax mexcdy 20cyoapcmeom U 4acmubIMU uU3UHecKuMu Uil
opudutecKuMu AUYAMU YCMYRUM CYBEPeHHYI0 HPUCOUKUUIO MedcOyHa-
POOHBIM apbumpadicHbim opeanam. Hckarouaromes 002060puvl U MedcOyHa-
POOHbBle 002080pbl, npedycmampusaroujue ypeeyauposanue cnopos mexncoy

! Convenio Bilateral de Inversiones reemplazara a Tratados de Inversiones. https://www.el-
universo.com/noticias/2018/03/08/nota/6657163/convenio-bilateral-inversiones-reem-
plazara-tratados-inversiones.
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20Cy0apcmeom U paxicoanHamu 8 pecuoHalbHbix apou-
MpadscHvIX opeanax uau cyoax Jlamurnckoit Amepurxu».
B 2009 romy DxBagop AEHOHCUPOBAJ CBOE y4acTue
B BammHrroHckoit konBeHuuu. A B mae 2017 roga
npe3uaeHT Padasns Koppea nmommucan psii yKasos,
MpeKpalIaloIInX JeACTBYE 16 IBYCTOPOHHMX TOTOBO-
POB O 3alIIATE NHBECTULINIA, C OCHOBHOM LIEBIO — JIUK-
BUIMPOBATh MPEAYCMOTPEHHYIO B HUX BO3MOXKHOCTB
CTOPOH OOPATUTBCST B MEXKIYHAPOIHBIN apOnTPaK.
Tem He MeHee MoCie MHAYTypalliy HOBOTO TIpe-
3uneHTa JleHuHna MopeHo 24 mas 2017 roga 3Ta no-
JIMTUKa Hayaja MeHsAThes. 8 MapTa 2018 roga Dk-
BaIop ONyOJIMKOBAJI HOBBI BApUAHT COTJIAIICHUS O
3alllMTe MHBECTULINIA. B yacTHOCTH, B HEM Ipemyc-
MaTpUBaeTCsl MCITOJb30BaHUE MECTHBIX apOUTpaxK-
HBIX IICHTPOB DKBaiopa WU JaTUHOAMEPUKAHCKIX
pernoHaIbHBIX apOUTPaKHBIX OPTaHOB, a TAKKE CO-
3MaHue CIeNMaJIM3UPOBAHHOIO TPETEMCKOTro cyaa.
IToka HesicHO, OyIET JIM 3TO MOJEIBHOE COTJIallle-
HY€ BOCIIPUHSITO MEXAYHAPOIHBIM COOOIIIECTBOM.
21 aBrycra 2018 roma DxBagop caeaai eiie OauH
Ba)KHBIN IIIaT Ha TTYTU K YKPETUICHUIO MEKIYHapO/I -
HOTro apOuTpaxa B CTpaHe, MPUHSB «3aKOH O MPO-
IYKTUBHOM pPa3BUTHH, TIPUBJICYCHUN WHBECTHUIINIA,
CO3JaHUU pabounx MecT U obecreyeHUn CTaOuIb-
HOCTH M cOaJlaHCUPOBAaHHOCTU OromkeTa». B c1. 37
3TOTO 3aKOHa CKa3aHo; « MHeecmuyuoHHble 002080Dbl.
B coomeemcmeuu c 3axonom eocydapcmeo Ixeadop
J0JICHO €02Aac08aMb HAUUOHAAbHBLIL UAU MeNCOYHA-
POOHBLIL apobumpaic 045 ypecyauposaHus chopos, 603-
HUKWUX U3 UHBECMUUUOHHbIX 002080p08. [lna unee-
CMUYUOHHBIX 002080p08, npesviuiarowux 10 man doaa.
CIIIA, eocydapcmeo 0042cHO coenaco8ams HAUUOHANb-
HbLL UAU MeNcOYHapOOHbLI apoumpaxic 8 coomeem-
cmeuu ¢ 3aKoHoM. B cayuae koeda eocyoapcmeo ecmy-
naem 6 mexncoyHapoOHwlil apoumpaic, UHEeCmulyUoH-
Hblil doeosop bydem npedycmampueams, Ymo Awodble
PpaszHoenacus, C853aHHble C UHBECMUUUSIMU UAU KOH-
mMpaKmom, ezo HecoOAOeHUeM, NpeKpaujeHuem Uiu
HedelicmeumeabHoCmbo, Oy0ym paspeuieHvl, no evloo-
Py 3aseumens, nymem apoumpajicHoz2o pasoupamens-
cmea 8 coomeemcmeul co cAedyruumMu npasulamu,
delicmayouumu Ha MOMeHm 00HAPOOOBAHUS HACMOSI-
weeo 3axona: (1) Apoumpaxcuoim peenamenmom FOH-
CUTPAJI npu admunucmpavuuu IlocmosnHoil naramol
mpemeiickoeo cyoa Taaeu (CPA), (2) Apbumpaicrvimu
npasunramu  Medxcdynapoonoeo apbumpaxchoeo cyoa
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Medcdynapoonoii mopeoeoii nasamst 6 Ilapusce (ICC)
unu (3) AmepuxkaHnckoii Kommep4eckoii apoumpaicHoll
xomuccueii (CIAC). B arwbom cayyae npasunra 3Kkc-
MpenHo20 apoumpaica npuUMeHsImocs He 0yoym».

Takum obpa3oM, HabOgaeTcs BO3BpaT K MC-
MOJb30BAaHUIO apOuTpaxa B cdepe WHBECTUIIMI,
XOTsI TIOKa OCTAeTCS OTKPHBITHIM BOIIPOC O €ro IIpU-
MeHeHuM B cBeTe cT. 422 Konctutyuuu. Ha ator
BOIIPOC JTOJKEH B CKOPOM BpeMeHM OTBETUTh KOH-
CTUTYIIMOHHBIN cya DKBajopa.

B HOBOM 3akoHe Takke BOCCTAHABIMBAETCS TO-
clIemHUI MYyHKT cT. 42 «3aKoHa 00 apOuTpaxke u
Meaualuuny», UCKIIIoYeHHbIN B 2015 roay, a UMEHHO:
«Pewenus, evinecenHvle 6 xo0e mexcoyHapooHo20 ap-
bumpasicHoeo pazbupamenvcmea, 6yoym umems ma-
KYyto Jce cuny u 0yoym ucnoiHeHbvl makum dce oopa-
30M, KaK U pelieHusl, 8biHeCeHHble 8 X00e HAUUOHANb-
HO20 apoumpasscHoeo pazoupamenscmea». DTa HopMa
OTMEHSIET TIpeABapUTENIbHOE IIPU3HAHNUE PEIICHUA,
BBIHECEHHBIX 3a PyOeXKOM, a TTOTOMY JOJDKHA 3Ha-
YUTEJIFHO YITPOCTUTH MPOLIECC MX UCTIOTHEHYS.

MHuTepecHo OTMETUTD, YTO 7 ceHTsA0ps 2018 roga
apouTpaxkHblii TpuOyHanm IlocTosTHHOIN TagaThl
TpeTeiickoro cyna ['aaru BbIiHEC pellleHue B MOJIb3Y
aMepUKaHCKoil HedraHoit kommanuu Chevron,?
koTtopyto B 2011 romy akBamopckuii cyn 00s13a1 BO3-
MECTUTB SKOJIOTUUECKUIA yilepO, BOSHMKIINI 13-3a
3arpsisHeHus paiioHa Jlaro-Arpro. ApOUTpaKHBIA
TpUOYHaJ YCTAHOBWJI, UTO TIPUTOBOP BKBATOPCKOTO
cyzaI1o oruiate 9,5 MiIp 10J1. «ObLI ITOJIyYeH ITyTeM
MOIIIEHHUYECTBA, B3ITOYHNYECTBA U KOPPYITLIAH».

B otBet Ha pemieHue I'aarckoro apouTpaxa mpa-
BUTEJILCTBEHHBIE OpraHbl DKBamopa 3asiBUJIN, YTO
MPOBEAYT pacciiefoBaHWE W IO €ro pe3yabTaTaM
MOTYT IIPUBJIEYh K KOHCTUTYIIMOHHOM OTBETCTBEH-
HOCTY OBIBIINX YJICHOB ITPaBUTEILCTBA IIPE3UICHTA
Padasnsa Koppea. I1. 9 ct. 11 KoHctutyuun Pecry-
OMMKU TIpenycMmaTpuBaeT: «locydapcmeo 00adCHO
HemeOneHHO OCyuecmeums npaso mpeboeanus 603me-
wenus yuepoa (derecho de repeticion) npomue npuqu-
HUBWIUX UAU OMBEMCMEEHHbIX 3a OaHHbI Yuepd auy,
napannenvHo ¢ npuenedeHuemM ux K cOomeemcmeyr-
wetl epancoancKoil, y2oa08Holl U aOMUHUCMPAMUBHOLL
0mMeEemcmeeHHOCI» .

2 PCA CASE NO. 2009-23. https://www.italaw.com/documents/
Chevron_v_Ecuador_SecondInterimAward_16Feb2012.pdf.
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24-26 aBrycta B MockBe npoLusio, 6€3 COMHeHuUs,
OHO M3 KPYMHENLLUNX FOPUANYECKNX COOLITUN roaa -
3aK/II0MUTENbHbIN 3TaMn CTYAEHYECKOro KOHKypca
ApbuTparkHomn Accoumaumm No apbmuTpa)ky oOH1anH.
B paMmkax meponpusaTusa nybsinka Bnepsble yBUAENA

HaLL »XYpHa.

BY3oB Poccuu, benopyccum n KaszaxcraHa,

OIHAKO 10 3Tafa YCTHBIX CIyIIaHuii B Mo-
CKBE M3 HUX JIOLLIM JUIb 24. ApOUTpaMu yCTHBIX
caymanuii Konkypca BeicTymin okosio 80 Bedy-
IIKUX TPAKTUKYIOIIMX IOPUCTOB B apOUTpaxe, KOTO-
phle Ha TIPOTSKEHUU IBYX THEUM CyIUJIA U KOMMEH-
TUPOBAJIN BBHICTYIIJIEHUST KOMaH/I.

ITo wtoram ¢duHanbHoro paynaa I mecto B III
Konkypce PAA 3ansna Komanma Ne 60 Beicmeii
mKoJbl 9KoHOMUKH. [I MecTo — Komanna Ne 46 Mo-
CKOBCKOT0 TOCYJIAPCTBEHHOT0 MHCTUTYTAa MEXKIyHA-
poaubix oTHomenuii. 111 mecto B KoHkypce nocra-
Jtoch 110 6atam Komanae Ne 12 MocKoBCKOro rocy-
JapCTBEHHOTO YHHBEPCHUTETA.

26 aBrycra, Ha TOPXXECTBEHHOM 3aKpbITU KOH-
kypca PAA, cocrosinach Tipe3eHTalusl TepBOTO
HoMepa Arbitration.ru. ZKypHan mpeAacTaBUJIM €ro
IJIaBHBIM pegakTop JAMuTpuii ApTIOXOB U YJIEHBI pe-
JaKIIMOHHOTO coBeTa u3nanus — Exatepuna ['pus-
HoBa, PomaH 3wikoB, JIunusg Kiouyenko, Cepreit
Ycockun u Bragumup XBanei. Kaxablii U3 cTy-
JEHTOB-(UHAINCTOB KOHKYpCa U TMPUCYTCTBOBAB-
LIKUX TOCTEH — PYKOBOAMTEEH BeAyIIUX IOpUaAYe-
ckux ¢pupM Poccuu, MOT TTOJTy4UTh CBOI SK3EMILISIP
WU3IaHUS C TMOATNCHIO IIABHOTO peaaKkTopa.

BKOHKypce MPUHSUIM ydacThe 66 KomaHa 13

Arbitration.ru - launch successful

The first issue of a new media on
international arbitration - Arbitration.ru -
was presented 26th of August in Moscow
as part of closing finals RAA 25 Online Moot
students legal competition.

Dmitry Artyukhov, the editor-in-chief, as well
as members of the editorial board: Ekaterina
Grivnova, Roman Zykov, Liliya Klochenko,
Sergei Usoskin and Vladimir Khvalei
presented the magazine to the public.

Students from teams that have reached the
final of the contest as well as other guests -
heads of the top Russian law firms could
receive their copy of the publication with
the signature of the editor-in-chief.
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NEPCIMNEKTBbI MEXXAYHAPOLHOIO
KOMMEPHECKOI'O APEUTPAXA

B POCCUNCKOW ®EOEPALIMN B CBETE
PEOOPMbl SAKOHOLATEJIbCTBA

O TPETEMCKOM CY[E

AnekcaHap Komapos,

4. 10. H., npodeccop,
3aBefyloLmin Kadegpon
MeXKAyHapoAHOro YaCcTHOro
npaBa Bcepoccuinckon
aKageMun BHELLIHEN TOProB/n
(BABT)
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koHue 2015 roga B Poccuiickoit @enepaniuy OBIT IPUHST Psi
3aKOHOB, 03HAMEHOBABIIINX HaYaJIO pe(OPMBI TPETEICKOTO Cyaa
M 3aTPOHYBIIMX TaKXKe PeTyIdpOBaHHE MEXIYHAPOIHOTO KOM-
MepuecKoro apoutpaxa.' CienyeT OTMETHTh, UTO B HACTOSIIIEE BpeMs
MHOTI'He 3apyOexKHbIe CTpaHbl TakKxKe aKTUBHO IIPOBOASAT MOIECPHU-
3alMI0 CBOETO 3aKOHOIATEJIBbHOTO PEryJMpOBaHUS B 3TOil 00JACTH.
Takue pedopMBbl, Kak ITpaBUIIO, CTABIT Tepe] OO0 3amady croco0-
CTBOBAaTh CO3JaHUIO OJarONpUSTHOIO MPABOBOTO pexXuMa Ijis apou-
TPaxKHOTO pa30oMpaTeIbCTBa, OTKPHIBAsI AEJIOBOMY COOOIIECTBY IIpeH-
MYILIECTBA, KOTOPbIE JaeT MEeXIYHAPOIHbII KOMMEpPUYECKUI apOUTpax
(MKA) — MHCTUTYT, TpU3HAHHBIN HanboJIee MpUeMIEeMbIM CITOCOOOM
paspelleHus CIIOPOB, BO3HUKAOIIMX HA BHEIIHEM PHIHKE.?
besyciioBHO, MeCcTO TpoBeAeHUsI apOuTpaxa SIBIASETCSI OOHUM U3
BaXXHEHIITMX KPUTEPUEB IJIST y4acTHUKOB BO/I.

[Ipunsarue B Poccun B 1993 rony 3akoHOOATEILCTBA O MEXKIYHAPOI -
HOM KOMMEPYECKOM apOUTpaxe B COOTBETCTBUU C TUITOBHIM 3aKOHOM
IOHCUTPAJl moarBepauiio ee TO3UINM KaK <«IIpoapOUTpaKHOIM»
opucaukuuu. C BBIXOJOM Ha BHELIHUI pPBIHOK B Havyane 1990-x ro-
JIOB OOJIBIIIOrO YKMC/Ia POCCUNCKUX TIPEATNIPUSITUIA, paHee He y4acTBO-
BaBIINX BO BHEITHEAKOHOMMUYECKO IeSITeIbHOCTH, CTAJI aKTyaJIbHBIM
BOIIPOC, KaCAIOIIUICS MPUMEHEHHUS MEXIYHAPOTHOIO KOMMEPUYECKO-
ro apouTpaxa IS pa3pellieHus CIIOPOB CO CBOMMM MHOCTPaHHBIMU
KOHTpareHTaMu.

Hecmotpst Ha 0OBEKTMBHBIE TPYOIHOCTH, IIPOILIECC amanTalliyd OT-
€4ECTBEeHHON IIPaKTUKM pa3pelleHUs] BHEITHETOPTOBHIX CIIOPOB K
MEXIYHAPOOHBIM CTaHIapTaM MPOXOAul 6e3 ocoObix IMpodieM. Tem
HEe MeHee TpeTeiickoe pa30MpaTe/ibCTBO BHYTPEHHMX CIIOPOB, KOTO-

! ®epepanpHblit 3aK0oH 0T 29 fekabps 2015 roga Ne 409-D3 «O6 apbutpaxke (TpeTeiickoM
pasbuparenbcrBe) B Poccnitckoit Pemeparym».

2 2018 International Arbitration Survey: The Evolution of International Arbitration. Queen
Mary University of London, White & Case.
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poe PETyIUPOBAIOCH CAMOCTOSITEIbHBIM 3aKOHOM,
CTOJIKHYJIOCh C ITpo0JIieMaMM, TIPUYMHON KOTOPBIX
B OCHOBHOM OBbLIM HECTAOMIBHOCTh U OCOOEHHOCTH
TOJILKO HauyMHaBIIei (GOPMHUPOBATHCSI KOMMEpUE-
CKOU IIPAKTUKHM B YCJIOBUSIX PHIHOYHBIX OTHOIIE-
HUI1, a TAKXKE OTCYTCTBHE YCTOMYMBBIX MOPAJIEHO-3-
TUYECKUX HOPM B JICJIOBOM OOIIEHUM.

ITpoBenenHas B 2015 rogy pecdopma poccUinicko-
Tro 3aKOHOIATeNbCTBA 00 apOUTpaxe (TpeTeiicKkoM
pa3oupaTeabcTBe) Oblla MPOAMKTOBAaHA B OCHOB-
HOM 3XeJJaHMeM He JONMYCTUTb 3JIOYIIOTPeOJICHUI,
CBSI3aHHBIX C BO3MOXHOCTBIO pa3peliaTh CITOPHI B
HETOCYyIapCTBEHHOM CyHe, UTO, KaK CUMTaIM WIe-
osioru peOpMBI, OBIJIO XapaKTEePHO IS CYIIECCTBO-
BaBIIIeil B Poccuy IpakTHKM TpeTeiickoro pa3ounpa-
TeJbCTBa BHYTpeHHUX criopoB. HoBoe poccuiickoe
3aKOHOJIATETLCTBO COXPAHUJIO Pa3AebHOE PEeTYIu-
poBaHME MEXIYHAPOTHOTO KOMMEPUYECKOro apOu-
Tpaxka M TPETECUCKOTO pa3dMpaTebCcTBa BHYTPEH-
HUX CIIOpPOB.

B HOBYIO pemakimio 3aKkoHa «O MeXIyHapOTHOM
KOMMEPYECKOM apOuTpaxke» OBUIM BHECEHBI W3-
MEHEHUSI, KOTOpble MOXKHO XapaKTepHU30BaTh KakK
MO3UTUBHEIE IJISI €r0 JaJbHEuIIero passutus. B
YaCTHOCTH, 3TO KacaeTcsl pacIIpeHUs IPeIMEeTHOM
cdephl IeCTBUS 3aKOHA B CHIIy OTKa3a OT MCKIIIO-
YHUTEJIbHO CYOBEKTHMBHOTO KPHUTEPUS OIPEACICHMS
MEXIYHApOIHOTO XapaKTepa apOUTpakKHOTO pa3ou-
paTeabCTBa, pacIIMpeHust chepbl AHCTBUS U TON-
KOBaHMSI apOUTPaKHOTO COIJIAIIEHUSI, KOHKPETHO-
ro yKazaHusl Ha apOUTpabeIbHOCThb OIpeaeeHHBIX
KOPITOPAaTUBHBIX CIIOPOB.

OnHako HET OCHOBaHUI 6E30TOBOPOYHO OTHO-
CHUTh 3TW HOBEJUIBI K KaTeTOpUM U3MEHEHMI, MMe-
OIIVX NPUHIMITHATbHOE 3HAUYCHUE UIST PETYINPO-
BaHMSI W TIPAKTMKM MEXIYHApOIHOIO apOWTpaka.
B GonblIMHCTBE cllydaeB OHU MPEACTABISIOT CO-
0ol 3aKpeIlIeHWe B 3aKOHOJATEIHHOM TOPSAKE
TeX OTAEJbHBIX acIeKTOB apOUTpaKHOIo pa3doupa-
TeJIbCTBA, KOTOPBIE YKe paHee YTBEPAWINCH B MU-
poOBOIi TpakTHKe. MIHBIMM CJIOBaMM, POCCHUIICKOE
3aKOHOJATEILCTBO TAKMM O0Opa30M JIOTOHSIET TIPU-
3HaHHbIE Ha MEXIYHAapOAHOM YpOBHE CTaHIAPTHI,
XapaKTepHbIe UISI COBPEMEHHOTO apOUTPaKHOTO
pa3dupaTeabcTBa. P HOBBIX IOJIOXEHUI, BKITIO-
YEeHHBIX B 3aKOH, HallpaBJIeH Ha MCIpaBJIcHUE He-
JIOCTATKOB, KOTOpbIE IIPOSIBUJINCH B POCCHUICKOM

AHAJIUTUKA

CyIeOHOM MpaKTUKe MPU MPUMEHEHUH IeHCTBYIO-
11ero 3akKoHoaaresbctBa 00 MKA. DTo KOCHYJIOCH,
B YAaCTHOCTH, TIpaBa OOpaTUTHCSI C XOIATaiiCTBOM O
COIEMCTBUHU cyla B 00eCIIeYeHNH TOKA3aTeIbCTB B
apOUTpaKHOM IIpollecce U psiia APYTUX BOITPOCOB.

BwmecTe ¢ TeM oTaeIbHBIE HOBEJUIBI, KOTOPKIE B OC-
HOBHOM OBLIM HaIleJIEHBI Ha UCIIPaBIeHUE ITPAKTH-
KM BHYTPEHHETO TPETEMCKOIo Cyaa, ObIM pacipo-
CTpaHEHBI TaKXKe Ha MEXIYHapOIHBIN apOMTpax,
XOTsI Cepbe3HbIe OCHOBAHMSI IIJISI 3TOT'O OTCYTCTBO-
Baii. DTH HOBOBBeAECHMS (PaKTUUECKM HallpaBlie-
HBI Ha orpaHudyeHue (IpsSIMO MJIM KOCBEHHO) CBO-
0016l CTOPOH B BBIOOpE CITOCO0a pa3pellieHus CBOUX
CIIOPOB UM OIpeIeCHUN MPOIeCCYaTbHBIX IIPABUII,
YTO JICKUT B OCHOBE KOHIIEIIIIUY TPETEHCKOTO pa3-
OuparenbcTBa. TakuM o0Opa3oM, MeXIyHapOIHBIN
KOMMEpYECKHUii apouTpaxk B Poccuu moriea B Ha-
MpaBJICHUN, MPOTUBOIIOJOXHOM HaOJomaeMoil B
JIPYTUX CTpaHax TeHACHIIUM, KOTOpasl IPOSIBIISIETCS
B pacIIMpeHUH aBTOHOMMWH BOJIM CTOPOH, OOpaTHB-
LIMXCS K apOUTpaxy.

B 4yeM ke KOHKpPETHO 3aKJTIOJaloTcsl 3TU Heba-
TOTIPUSTHBIC UIST TIPAKTHKU MEXIYHApPOIHOTO ap-
OuTpaxka ITOJIOXKEHMST pOCCUICKOTO 3aKOHOIATE b~
CTBa, KOTOPbIE MOTYT CTaThb MPEMSITCTBUEM JIJISI BbI-
o6opa Poccuu mectom apobutpaxka?

CaMBIM Cepbe3HBIM HEJOCTATKOM B 3TOM IIaHE
MPEJICTABIISICTCS OTCTYITICHHME OT OOIIEeIPUHSTHIX
MEXIYHApPOOHBIX CTaHAAPTOB, COAEpPXKAIIMXCS B
nepByto ouepenb B TunoBom 3akoHe KOHCUTPAJL.
DTOT JOKYMEHT, Ha OCHOBE KOTOpPOIO IEHMCTBYET
apOMTpaXkHOEe 3aKOHOJATEIHLCTBO BO MHOIMX 3apy-
OeXHBIX CTpaHax,® (OpPMYJIUpPYeT OCHOBHBIE MIEU
KOHIIEITIIUY MEXIYHapOIHOIO apOUTpaxka U ycTa-
HaBJIMBAET B KaYeCTBE OCHOBOITOJIATaloIIero Havaja
OIMHAKOBBII ITPAaBOBOM PEXUM [JIST AEeSITeIbHOCTH
apbuTtpaxa ad hoc U MOCTOSTHHO JENCTBYIOIINX ap-
OuTpaxkHbIX yupexnaeHuii. KpoMe Toro, oH He co-
JIEePKUT KaKMX-JIMOO OrpaHWYEHUWN IS CO3MaHMS
U ACSITENBHOCTH MOCASAHUX, MOAUYEPKUBas TEM ca-
MBIM aBTOHOMHBII XapaKTep TPETEHMCKOro cyda Kak
aJIeMEHTa CaMOOPTaHU3alIM U IEJIOBOTO COODIIIECTBA.

EcrectBeHHO, YHU(ULIMPYIOIINI HAIIMOHAILHOE
MpaBo JOKYMEHT, PEeKOMEHIOBaHHBEINM ['eHepaib-
Holt accambOieeii OOH, He saBaseTcs (hOpMaTbHO

* Cm. www.uncitral.org.
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WMITEpaTUBHBIM, KaXXI0€ TocyJapcTBO BIIpaBe MC-
MOJIb30BaTh €ro B 3aKOHOTBOPYECKOM Ipoliecce B
COOTBETCTBMU CO CBOMMM ITPABOBHIMM TpPaIMIIMS-
mu. [Tocne Gosee yeM ABaAllaTUIIETHETO NEWCTBUS
POCCUIICKOTO 3aKOHa, OYKBaJIbHO COOTBETCTBYIO-
mero Tunosomy 3akony FOHCHUTPAJI, ycTtaHoB-
JIEHUEM pa3pellMTebHOTO TOpSAAKa YYpeKIAeHUs
MOCTOSIHHO JIEMCTBYIOIIMX TPETEHCKUX CYIOB ObLI
cleslaH IIar Haszajg B MEXIYHApOAHON YyHM(pUKa-
LIMY POCCUICKOTO 3aKOHOMATeIbCTBa. Takke ObLIa
BBe/IeHA JOBOJIbHO MOAPOOHAs periaMeHTalIusI pas3-
JIUYHBIX aCIeKTOB UX HESITEIbHOCTH, B YaCTHOCTHU
TpeOOBaHUS K CITUCKY U KBaJIM(UKALIUA apOUTPOB,
coNepKaHUIO TTPaBWI apOUTPAXKHOTO pa3OUpaTeb-
ctBa U T.10. [IpencraBnsieTcss IOCTaTOYHO CIIOPHBIM,
YTO B COBPEMEHHBIX ycJIoBUsX B Poccuu ecth ocHO-
BaHUS JJIsI TIPOBEACHUS TTOJUTUKHU XKECTKOM peria-
MEHTallUM AeSITeIbHOCTH TpeTelickoro cyna. 1 eciu
B Cllydyae BHYTPEHHEIrO TPETEHCKOro cyaa MOXKHO
HaWTH KaKue-TO OINpaBIaHMS IS XKEeCTKUX IIPaBo-
BBIX pAMOK, TO TaKOM ITOAXO/ IBHO HE OTBEYAET CJIO-
SKUBIIIUMCSI B TTOCJIEAHEE BPeMs TIPEICTABICHUSIM O
JETUTUMHOCTH MEXIYHAPOJHOTO KOMMEPUYECKOTO
apOuTpaxa, KOTOPbIi B CUJIy CBOETO MHTEPHALIMO-
HaJIBHOTO XapakTepa perjaMeHTUpyeTcs: dosee Jau-
OepajibHO.

[IpenycMoTpeHHBI HOBBIM 3aKOHOJATEIHCTBOM
HEepaBHOITPABHBIM PEXKUM JIJIsI IBYX CYIIECTBYIOIINX
B MUpE BUIOB apOouTpaxa — nmoctrossHHoro v ad hoc —
3HAYUTETBHO CYKaeT BO3MOXHOCTh CTOPOH M30paTh
HauOoJiee MpUeMJIEMbIi I HUX BUJI, TTOCKOJIBKY Y
HUX MOTYT OBITh pa3HbIe TPEACTABICHUs O Hanbo-
Jiee 3(HEeKTUBHOM cIocoOe pacCMOTPEHUS CIIOPOB.
CTOopoHBI, KakK IpaBWJIO, BBIOMPAIOT IMOCTOSIHHO
JeicTByrolee apoutpaxHoe yupexaenue (ITHAY),
MOTOMY YTO XOTAT M30exXaTb TPYAHOCTEil MpU CO-
IJIACOBAHUM OTIEIbHBIX AacCMEKTOB apOMTpakKHOMU
npouenypsl. C apyroit ctopoHsl, apoutpax ad hoc
MO3BOJISIET CTOPOHAM COTJIacOBaTh MPOLEIYpPY pas3-
OupaTesbCcTBa, KOTOpas OymeT Jydllle OTBeYaTh UX
CIelIMaJbHBIM MOTPEOHOCTSM M MHTEpecaM, 1, Kak
MPpaBuUIIO, TAKOM apOUTpax SIBJISICTCSI MEHEee JOPOro-
CTOSIIIAM, YeM MHCTUTYLIMOHHAsI Mpolieaypa.

Psn ycnoBuii, KoTopble CTOPOHBI MOTYT TIPU MC-
MOJb30BAaHUM TIOCTOSIHHO JEHCTBYIOIIETO apou-
TPaXKHOTO YYPEXKICHUS IPUHSITH TOJBKO MPSIMbIM
corjlallieHUEeM, BBITJISIIST KaK popMabHOE pacIlim-
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peHMe UX CBOOOBI MPU 3aKITI0YCHUM apOUTPaskKHO-
ro corjaieHusi. BMecte ¢ TeM Takue TpeOOBaHUS K
Mpolieccy 3aKII0YeHMS apOUTPAXKHOTO COTJIAIIEHUS
Ha TIPaKTUKE MOTYT 3aTPyAHUTh JOCTYI K apOUTpa-
XY JUISI MaJIbIX U CPEIHMX TIPEATIPUSATHI, TTOCKOJIb-
Ky IPUBEAYT K YCJIOKHEHUIO TTpoIiecca 3aKII0UeHUS
apOMTPaKHBIX COTJIAIIICHUI, TaK KaK CTOPOHBI HE
BCeT/Ia MOTYT BOCIIOJIb30BAThCS KBATUMPUIIMPOBAH-
HOI TIpaBOBO# MomoIslo. Kpome Toro, moaHomo-
Yyl CTOPOH 3aKJIIOUMTh MNPSIMOE COTJIalllcHUe He
npemycMaTpuBaloTcs Ipu apobutpaxe ad hoc, dro
TakXe OrpaHMYMBAET BHIOOP 3TOTO BUaA apOUTpa-
Xa, KOTOPBI MOXET ObITh 0oJjiee MPEANOYTUTEb-
HBIM JUISl HUX 110 Pa3nYHbIM cooOpaxkeHusIM. Oue-
BUAHO, YTO TMOTOOHAs «IMCKPUMUHALIMSI» apOu-
Tpaxa ad hoc Bpsia iy onpaBaaHHA ¢ TOUKHU 3pEHUS
TPETECKOTO cyaa B LIEJIOM, ITOCKOJIBKY UMEHHO Ta-
KOl BUJ pacKpbIBAaeT B MAKCUMAaIbHOI CTETIEHU €T0
XapaKTepPUCTUKY KaK CPeCTBA CAMOPETYIMPOBAHUS
JIEJIOBOTO COOOIIIECTBA.

OmgHuM ux HauOojee Cepbe3HBIX HEMOCTAaTKOB
pedopMbl 3aKoHoJaTebcTBa B yacTu MKA mnpen-
CTaBJISIETCS TO, YTO B OTIMYME OT paHee NEHCTBY-
JOIIIET0 POCCUICKOTO 3aKOHA HOBas peaakius He
YUUTHIBAET OCHOBHBIX HOBEI THUIIOBOro 3aKoHa
IOHCUTPAIJI, npunsaroro B 2006 roxy. TpymHO
HaWTU yIOBAETBOPUTEIBHOE OOBSICHEHUE TOMY, UTO
NP HAJIMYUU CCHUIKM B TIpeaMOysie HOBOH pelak-
LIMM pOCCUIICKOTo 3aKoHa Ha Turmosoii 3akoH FOH-
CUTPAIJI B pepakumu 2006 roma ero pa3paboOTINKU
(bakTMYECKM 3TOTO HE ClEeaNu.

K coxanenuio, 3a 60pToM NpU MOIEPHU3ALIUU
POCCUICKOTO 3aKOHOAATEJIbCTBA O MEXIyHapOI-
HOM KOMMEPYECKOM apOUTpake OKa3aJlrch HOPMBbI,
OTHOCSIIIMECSI K MPUMEHEHUI0 00eCIeuynTeIbHbBIX
Mep B apOUTpaKHOM Mpoliecce. OIUH U3 KITIOYEBBIX
MOMEHTOB HOBOTO PETYJIMPOBAaHUSI 3TOTO0 WHCTU-
TyTa COCTOUT B perlaMeHTAllUU MPUHYIUTETbHOTO
WCTIOJIHEHMS TTIOCTAHOBJIEHU apOUTpaXKHOTO Cyaa
00 obecrnieynTeIbHBIX Mepax. JlaHHBI BOIIPOC A0JI-
TO OcTaBaJicsl MPOOJIEMHBIM MOMEHTOM B Pa3BUTUU
MEXIYHapOIHOTO apOMTpaxa, IMO3TOMY €ro IoJio-
XKUTeJIbHOE pelieHue B TumosoM 3akoHe FOHCHU-
TPAJI nipencrapiisieTcsl BaxKHBIM 11IaroM B HarpaB-
JICHUW TIOBBIIEHUSI 3¢ (HEKTUBHOCTU apOUTpaxa,
KOTOPOMY YK€ MOCJIeAoBaIM 0oJjiee TpexX MeCSITKOB
CTpaH, BOCHPUHSBIIMX MOJEIb TUIIOBOro 3akoHa



I [EPCMNEKTUBbI MKA B CBETE APEUTPAXXHOW PEGOPMBI |

IOHCUTPAJ 2006 roma. OTCyTCTBME TAaKOIo pe-
TYJIMPOBAHUSI B POCCUICKOM 3aKOHE O MEXIyHa-
POIHOM KOMMEPUYECKOM apOuTpaxe, HECOMHEHHO,
ocabJsieT MPUBJEKaTeIbHOCTh POCCUMCKOM I0pHC-
JOVKIIMY KaK MeCTa IMPOBEAeHMS apOUTPaKHOTO pa3-
OupareabCTBa.

ApOuTpaxkHbie cyabl cyobekToB Poccutickoii Pe-
Jepalyy, KOTOPhIE B COOTBETCTBUM C HOBBIM 3aKO-
HOJATEIbCTBOM HafeIeHbl (DYHKIUSIMU CONEUCTBUS
MEXIYHApOIHOMY KOMMEDPYECKOMY apOuTpaxy
(Ha3HaueHUe apOUTPOB, BOIIPOCHI OTBOAA AapOUTPOB
U T.1.), JOJKHBI UX BBITIOJHATH C YYETOM MEXIY-
HapOAHOTO PETryJMpPOBaHUS M TMPAKTUKUA. YTOOBI
peliaTh 3T 3aJa4yu, HE0OX0AMMO 00J1agaTh MH(POP-
Malyei o JIMiax, COoCOOHBIX BBITTOIHSITH QYHKIIUU
MEXIYHapOIHOTO apOWTpa, KOTOphbie, KaK MpaBu-
JI0, JOJDKHBI UMETh «HEUTpaIbHYI0» TOCYAapCTBEH -
HYIO TIPUHAIEXXHOCTh. OIHAKO TOCYyIapCTBEHHBIC
CyAbl BeCbMa JajiekKy OT IpobIeMaTUKY ITPaBOBOTO
peryaupoBaHus MEXIYHAPOAHOTO 3KOHOMMYECKO-
ro obopoTa U B CUJIy BTOTO OOCTOSITEILCTBA BPSII
JIM CMOTYT KOMIIETEHTHO M 0e3 HeHaaexaliei 3a-
JEPXKKU pelliaTh yKazaHHbIe BOMpockl. C 3Toil ToY-
KU 3peHus1 00Jiee MpaBUIbHBIM ObLIO ObI HafleJICHUE
CYZIOB TTIOJTHOMOUMSIMU OIPENEISTh KOMIETEHTHBIN
OpraH JyIsl BHITTOJTHEHUS TaKUX (QYHKIWI, KOTOPBIA
CTOUT OJIMKE K JEJOBOM MpaKTUKe, HaIpUMeEpP TOP-
TOBO-TIPOMBIIIUIEHHBIE TMaJIaThl WX JApYyTue Tpe.-
MPUHAMATEIbCKIE OpraHU3aluu.

B xoHTeKkcTe B3aMMOOTHOIIEHUI CyaeOHOI Blla-
CTU 1 MEXIyHapOIHOTO KOMMEpPYECKOro apouTpa-
’ka BechbMa aKTyaJlbHON BUAMTCS MpoOsieMa IOBbI-
IIEHUsI YPOBHS CYACOHBIX WHCTAHIWM, KOTOpBIE
JOJIKHBI pelliaTh BOIIPOCHI, CBSI3AaHHBIC C OCYIIECT-
BJICHUMEM TMPEAYCMOTPEHHBIX 3aKOHOM KOHTPOJIb-
HbIX pyHKIMA. Kak ObI10 OTMEUYEHO BHIIIIE, ceiiyac
B psne cTpaH (Hampumep, B ABctpuu, IlIBenuwm,
[IBeitiiapun), CTPeMSIIIMXCS YCUIUTDh CBOM TMO3U-
LIMM B KauyecTBe MecTa MPOBEACHUS MEXIyHapOI-
HOro apbuTpaxa, HaOIIOJaeTCs yCTOWYMBAs TEH-
JEHIIUS, B COOTBETCTBUM C KOTOPOI pacCMOTpEHUE
BOMPOCOB OTMEHBI Y TPUBEACHUS B HCIOJHEHUE
MEXIYHApOIHBIX apOUTPaXKHBIX pelIeHW mepeaa-
€TCSI OT CYJOB MEPBOI MHCTAHIIUM CyaM 0oJiee BbI-
COKOI MHCTaHLIMY (aneJUTIIIIMOHHBIM MJIM Kaccallv-
OHHBIM). C 3TOI TOUKY 3peHUs ObLIO ObI OoJiee TIpa-
BWIBHBIM BEPHYTHCS B HOBOM 3aKOHOJAATEILCTBE K
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aHAJIOTMYHOMY PELIEHMIO, KaK 3TO C CaMOro HavaJia
ObLIO 3aKperuieHO B 3akoHe «O MeXIyHapogHOM
KoMMepueckoM apoutpaxke» B 1993 romy. Takoit
MOJXOM MOT ObI COKPATUTh BpeMsI Ha OCIlapyBaHUe
W TPUHYOWUTEIbHOE WCMOJHEHNE apOMTPaKHBIX
pelieHnit, B 4eM, HECOMHEHHO, 3aMHTEPECOBAaHbI
YYaCTHUKU apOMTpakKHBIX pa3doupareabcTB. Kpome
TOT0, PaCCMOTPEHNE TaKUX JAeJl cyaamu 0oJiee BbI-
COKOI1 MHCTAHLIMU OyIIeT CIIOCOOCTBOBATH MOBILIE-
HUIO KauecTBa Cy/lieOHOI MPaKTUKU O JaHHOM Ka-
TETOPUU JOCTATOYHO CJIOXKHBIX JIEJI, a TAKXKE CBEACT
K MUHUMYMY HeTaTUBHbIE MOMEHTHI B paboTe apOou-
TpPaXXHBIX CyIOB cyObeKTOB Denepaliviu, BbI3bIBae-
MbI€ MECTHBIMM OCOOEHHOCTSIMU.

l'oBopuTh 0 TOM, Kak MOBIMSIA Ha MEXIyHa-
poaHbIit apouTtpaxk B Poccuu nmpoBoaumasi pedop-
Ma, Mmoka paHo. OmgHaKo, ec/ii OCTaBUTh B CTOPOHE
apyrue ¢akTophl, BAMSIOIIAE Ha BHIOOP MecTa ap-
OuTpaxa, pencTaBiseTcs O4eBUAHBIM, uTo Poccuu
JOCTaTOYHO TPYIHO CTaTh IOPUCAUKIIMEIN, KOTOpast
OynmeT ompezeneHa ISl MPOBEICHMUS MEXIyHApOI-
Horo ap6utpaxa. [IpaBoBas cpena, B KOTOpOi ce-
TOJHS CYIIECTBYET apouTpax B Poccun, Bo MHOrOM
He coracyeTcs ¢ MpU3HaHHBIMU MEXITYHAPOIHBIMU
CTaHIapTaMu apOUTPaXHOTO pa3doupaTeabcTBa. s
W3MEHEHMS CIOXMBIIEHCS CUTYallM HYXXHO, 4TO-
OBl 3aKOH OTKAa3aJICsI OT HeOINpaBIaHHbIX OrpaHYe-
HUIi CBOOOIBI BEIOOPA CTOPOH, KOTOPBIE MPEAIOWIN
apOMTpax ISl pa3pelieHns] CBOUX CIIOPOB, OT af-
MUWHMCTPATUBHOTO BJIMSIHUS HA AESITEIBHOCTH I10-
CTOSTHHO JIEMCTBYIOIIMX TPETEMCKMX CymoB. Takke
HEOOXOAMMO YBEJIUYUTh UX KOJIMYECTBO U CO31aTh
atMocdepy MOHMMAaHUS OOIIECTBEHHOW ITOJIE3HO-
CTU TIOJIHOLIEHHOTO M aBTOHOMHOTIO TPETEHCKOro
cyla KaK MHCTUTYTa IMBUIM30BAaHHOTO O0IIIECTRA.
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AnekcaHap MypaHos,

K. 10. H., goueHT MIT'MIMO,
apoutp no genam MKAC
n MAK nipm TIIM PO,
yNpaBAsOLWMA NApTHEP
KOJ1JIErn afBOKATOB
«MypaHoB, YepHsaKkoB

M napTHepbl», MockBa
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KOPMOPATMBHbIE TPETEUCKUE
EHTPbI: [TPOLLUJIOE,
ACTOALLEE N BYOAYLIEE

Mpownoe

B npodeccronanbHONM I0OpUANYECKON cpelie M3BECTHO, UYTO TPETei-
ckas pedopma BeIach IO JJO3YHIOM OOpPBOBI ¢ «KapMaHHBIMU» TpPeE-
TeHCKUMU CyIaMM, KOTOPbIMYA MHOTHUE CUMTAJIM TPETEUCKUE LIEHTPbI
MNP pa3IMYHbIX Koprnopauusx. I[Ton KoprmopaTuBHBIMUA TPETEUCKUMU
cylaMH cjeayeT MIOHUMMAaTh apOUTpakKHbIE LIEHTPHI, 001adal0IIKe IBY-
MSI OCHOBHBIMHU XapaKTEPUCTUKAMMU:

1. OYHKUIMOHMPOBAHUE IIPY KOPIIOPATUBHBIX CTPYKTYpaxX (KPYITHBIX
WJIM XK€ MHBIX) JIM0O IIPU UX ITOAIEPKKE.

2. OpueHTauMss MPEeNMYIIIECTBEHHO Ha pa3pelllecHIe CITOPOB MEXIY
JIMLIAMU, BXOASIIMMU TaK WU MHAY€ B COOTBETCTBYIOLIYIO CTPYK-
TYpY WKW MEXAY OMHUM M3 TAKMX JIML U CTOPOHHUMM CyObEKTaAMU.
Panee Takmx M3BECTHBIX TPETEHCKMX CYIOB ObLTO HeMHOT0. Cpeau HUX

MOXKHO Ha3BaTh apOMTpaXkKHbIE LIEHTPHI, CYLECTBOBaBILIME Npu ['a3npo-

me, Jlykoiinme, Poctexe, Pocarome, Coepbanke (TTOCHETHMIA TTPOIIIET

9BOJIIOINIO OT Tpereiickoro cyma mpu 3A0 «HBeCTULIMOHHO-CTPOM-

TeapHas KoMImaHus «CoepOaHKMHBeCTCTpol», 3aTeM mpu AHO «LlerTp

TpeTeiicKoro pa3oupaTebcTBa» M, HakoHel, mpu AHO «He3aBucnmas

apbuTpaxHas Tmajata»). B ompeneieHHOM cTerneHn ObLT TAKKE N3BECTEH

TpeTeicKuii cyn npu «PoccuiickoM ra3oBoM 00ILIECTBE».

Kak npaBuiio, Takue cyabl He ObLTM CIOCOOBI coaepxkaTh cebsi camo-
CTOSITEJIbHO Y CKOPEe SBISIMCh BHYTPEHHUMU CEPBUCHBIMU ITOApPA3AcIie-
HUSIMU CBoMX Kopropauuid. [Tpy aToM ux nesdTenbHOCTb Oblia B IEPBYIO
oyepeab HalpaBeHa Ha yIOBJIETBOPEHME MOTPEOHOCTEN APYTUX YacTe
JTAaHHBIX obpa3oBaHmii. YTo 3T0 3a MoTpedHOCTH? UMCTO KOpITOpaTHB-
HbIC: CHIDKEHME (DMHAHCOBBIX M BPEMEHHBIX M3IEPXKEK Ha MPOLICAYPHI
pPaccMOTpPEHUs CIIOPOB paay MOBBILECHUST MPUOBLIBHOCTU KOPIOpaLUu
B uejaoM. Kpome Toro, gaHHbIe Cyabl B HEOOXOOMMBIX CJIy4asX MOTJIM
CJTy>KATb UHCTPYMEHTaMM YIIPaBJICHUS I0PUIUKO-3KOHOMUYECKUMMU PH-
CKaMHM B CBSI3M CO CIIOPAMMU JIML] BHYTPU KOPHOPALIMKA WIM TAKUX JIULL CO
CcTopoHHUMMU cyobekTamu. [TonyyeHue noxoma v pa3BuTHe COOCTBEHHO-
ro UMUK [JIS1 TAKMX CYJI0B BCeTAa ObLIO BTOPOCTENIEHHOI 3aJa4eid.

C TOYKM 3peHHUSI KOPIIOPALMU 3TO OBLIO BIIOJHE JIOTUIHO W Pa3yM-
HO: KaKOI CMBICJI OTIaBaTh (PYHKIIMIO pa3pelleHUs CBSI3aHHBIX C Hell




CIIOPOB Ha CTOPOHY, KOTAa MOXHO MUMETh CUCTEMY,
co3faHHylo eto camoii? M yem Oosblie Kopropa-
1I1s1, YeM OHa CJIOXKHEee 1/uiu 60jiee 3aMKHYTa, TEM
C €€ TOYKM 3pEeHUs CO3JaH1e TaKOTo Cyaa JOTUYHEE
W pa3yMHee.

DTa Xe JIorMKa Jexaja B OCHOBE CUCTEMBbI Be-
noMctBeHHOro apourtpaxa B CCCP. laHHBINA ap-
OuTpax, KaKk M3BECTHO, MOSBUJICS B CUCTEME MU-
HUCTEPCTB (BEAOMCTB) IS pa3pelleHusi CIIOpPOB
MEXAY OpraHU3alSIMU U TIPEANPUSATASIMU, TTOTIM -
HEHHBIMU JAHHBIM MUHMCTEPCTBAM (BEIOMCTBAM).
OH He ObLT HE3aBUCUMBIM CYIOM, a SIBJISIICS YaCThIO
TMOCJIEMHUX M TOYHO TaK € ¢ 9KOHOMMYECKOM TOU-
KM 3peHUS ObUT CEPBUCHBIM ITOApPA3AEICHUEM, CO3-
JAHHBIM JIJISI CHUXKEHUSI UBIEPXKEeK U yIpaBICHUS
IOPUANKO-3KOHOMUYECKUMHU PUCKAMU.

ITpu sTOM co3manune B Poccum KoprmopaTHBHBIX
TPETENCKUX CYyI0B (KaK aHaJOroB COBETCKOIO Be-
JIOMCTBEHHOTO apOuTpaxa) CTUMYJIUPOBAIM CIEIy-
o1ue GakTopHhI:

— cama CTpYKTypa OTEYECTBEHHON 3KOHOMMKMU,
noolpsoIIas CTpeMJICHUE K YKPYITHEHUIO U
MOHOIIOJIU3MY;

— HemoBepue K ToCyIapCTBEHHBIM CyIaM;

— cnaboe pa3BUTHUE TPETEUCKON MHMPaCTPYKTYphI
B Poccuu;

— NaBHsIS TpaAuLMS MOTYMHEHUS MpaBa TeKyIIUM
5KOHOMUYECKUM HYXIaM.

BBuay aToro HEBO3MOXHO TOBOPUTH O TOM, YTO
yKa3aHHbIe TpeTeHCKNe Cyabl MPeACTaBIISIIN IJ1s Ta-
KMX KOpHOpallii CaMOLIEHHOCTb W1 YTO OHU UMeE-
JIK BOBMOXKHOCTb CAMOCTOSITEIbHO pa3BUBAThCS 0€3
MOMYMHEHUS WX LEJeH IIeJISIM COOTBETCTBYIOIICH
Kopropanuu. Kakoit 6611 O B 5TOM CMBICIT 171 ca-
MUX KOpIIopaluii, Koraa rnmocjeaHue akTUBHO 3apa-
0aThIBAIOT, TPUYEM COBCEM Ha MHOM?

OmHako M3 BCETro BHIIIECKa3aHHOTO HE Clemy-
€T, YTO B KOPHOPATUBHBIX TPETEUCKUX CyAax Kak
aHaJIorax COBETCKOI'O BEIOMCTBEHHOTO apOuTpaxka
CIIPaBeVIMBOE PACCMOTPEHHUE CITOPOB OBLIO BOOO-
11Ie HEBO3MOXHO. DTO HE TaK, Belb MHOTO€ 3aBUCHUT
OT apOuTpoB. ApOMUTpaxXK HACTOJbKO XOpOIl, Ha-
CKOJIBKO XOpoIly apOuTpsl. IIpr 3TOM U B cucTeMe
TrocyIapCTBEHHBIX cynoB Poccum, HECMOTps Ha UX
MOTYMHEHHOCTD B LIEJIOM MCTIOJTHUTEJIbHOM BJIACTH,
BBIHOCHUTCSI HEMAJio CIpPaBEIIMBBIX M KadyeCTBEH-
HBIX PEIICHUA.
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CMBICIT TIOTYMHEHHOCTU HE B TOM, UYTOOBI Gce
JieJia peliaTh B T0JIb3y KOHTPOJIUPYIOUINX JIUIL WX
MO/ UX JUKTOBKY, a TOM, YTOObI MOXHO OBLJIO 00e-
CIICUUTD HYICHOE PelleHle 8 HYyHCHOM dee.

Kpome Toro, BaxkHO MOHMMaTh, YTO KOpropa-
TUBHBIN TpeTelcKuii cyn He obs3aTeibHO Ha 100%
«KapMaHHBI» cyd. 31ech HY>KHO 3HaTh B JAETaNIsSIX
MeXaHU3Mbl (YHKIMOHUPOBAHUSI COOTBETCTBYIO-
IIEro CyAa, CTeleHb He3aBUCMMOCTU €r0 PYKOBO/I-
CTBa U JIMIL, MPUHUMAIOIINUX B HEM PEILIEeHUs, CTe-
MeHb HE3aBUCUMOCTHU €r0 apOMTPOB, OOBIKHOBEH-
HbIe B3aMMOJEUCTBUS MEXIY 3TUM CYIOM M COOT-
BETCTBYIOIIEH KOPIOPAIIAEHA.

HacToswee

Kaxk u3BecTHO, HU OIWH U3 IIPEKHUX KOPIIOPATUB-
HBIX TPETEHMCKMUX CYIOB HE ITOJYYMI pa3pelIcHUs
IIpaButennctBa PP Ha mesaTeTbHOCTh B KadeCTBE
IIIAY.

Tpereiicke LIEHTPHI, CYIIECTBOBABIINE IIPU
Tasmmpome m Jlykoiine, pemim mpeKpaTuTh PyHK-
LIMOHUPOBaHUE.

Apoutpaxnaas komuccus mpnu [TAO «MockoBckast
oupxa» u Tpereiickuii cym HAY®OP niepenanm cBon
«roptdemm» ApourpaxkHomy ueHtpy npu PCIIII,
BBICTYIIMB €T0 IPaBOIPEAIIeCTBEHHUKAMK (KCTaTH,
B Pa3BUTHE BBIIIECKA3aHHOTO: «KApMAaHHBIMIT» X Ha-
3BaTh ObLIO HeNb34. J1a, OHU ObLTY KOPIOPaTUBHBIMU,
HO HE «KapMaHHBIMI»: KaXIbIiA U3 HUX UMEJI CaMO-
CTOSITeJIbHBIIN TOXOM, a He CHUIE)I Ha OlomKeTe, 3a HUM
MPU3HABAJIACh CAMOIICHHOCTb M IIPEIOCTaBIISIIACh
BO3MOXHOCTb Pa3BUBATLCS 0€3 IMOMYMHEHUS €ro 1e-
JIeH TOJBKO IIEJISIM COOTBETCTBYIOIIEH KOPITOPALINH).

VY tpereitckux 1eHTpoB Poctexa m Coepbanka,
MBITABIINXCS ITOJYYUTh TPETEHUCKYIO «IMLIEH3UIO»,
IMoKa HUYero He BeIILIO. [Ipy 3TOM yXe ynmoMsHy-
Tasg He3zaBucumasi apouTpaxkHasl majaTa HaMepeHa
IpoaoJKaTh 00pbOY 3a rocydapCTBEHHOE pa3pelle-
HHE, 0 YeM CBUACTEILCTBYET TOT (PaKT, UTO B COCTAB
ee yapeauTeiel COBCeM HeIaBHO BoILIa Accolia-
s 6ankoB Poccuu.

HexoTtopbele apbuTpakHble LEHTPbI IMPEANOWIN
0OpOThCS 32 U3MEHEHHME 3aKOHOB 00 apOuTpaxe B
HaJexXxIe Ha TO, 9YTO CUCTeMY BBIAAYM pa3pelIeHUi
OTMEHST BOOOIIIE.
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Hy a tpeteiickuii cyn mpu Pocatome pernit ctatb  — He BO30OHOBJISITh A€ATEbHOCTD U OBITh TOTOBBI-
otaeneHueM «MHCTUTYTa COBpEMEHHOIO apouTpa- MM K 3a0BEHUIO;
>Xa» MO pa3pelleHNI0 CIIOPOB B aTOMHOM OTpaciv, — IOOMBAThCS MOyYeHUS «TULIEH3UW» OT MUHIOCTA;
He TOJIbKO BOWASI B COCTaB coydpeautTeseil 3toro — mnoiTu Ha nmokyaoH K PCIIIT unu «MMHCTUTYTY cO-
WHCTUTYTA, HO Y TIepeiaB TyJa CBoe (hpMHAHCUPOBa- BpPEMEHHOTI'0 apOUTpaka», YTOOBI CTAaTh OTpaciie-
HUE, KOTOPOe paHee HaIMpaBJIsUIOCh 151 CyOCUIUPO- BBIM TOApa3aeieHueM ogHoro u3 Hux. M takue
BaHUS HU3KUX apOUTpaXkKHbBIX COOPOB. MeperoBopbl, HACKOJBKO MOXKHO CYUTb, C HEKO-

TOPBIMM OBIBIIMMM TPETEHCKUMM LIEHTPAMU MPU
HE CaMbIX KPYITHBIX KOPHOpaUMsIX BEIUCHh WIN
BYﬂ,YLU,ee BEAYTCH.
OnHako, yIuThIBas B3aMMHbBIE aMOWIIMM CTOPOH,

BapuanToB nmeficTBuit Ha Oyaylee y OBIBIIMX KOp-
Ha ycreX 3TOro IMajiora pacCUMThIBaTh HEIIPOCTO.

MOPAaTUBHBIX TPETEMCKUX CYyI0B O9eHb HEMHOTO:

NcTouHuk: photogenica.ru
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i WUcTouHuk: photogenica.ru

APBUTPAYKHASA PEOOPMA
N PETMMIOHAJIbHbIW
APBUTPAXK

Mwuxann Moposos,
npeacenatesib AHO
«LleHTp apbuTtparkHoro
pa3bupaTesibcTBa,
cTapLuuii npenojasaTe b
HoBocubupckoro
rocyJapCTBEHHOIO
YyHUBepcuTeTa

3aBepIICHUEM IIEPEXOAHOTO Meproa, B TCUeHNE KOTOPOTO — 10
1 Hos16ps 2017 roma — Bce apOUTpaKHbBIE YUPEKACHUS JOJKHBI
OBbLIY TIOYYMUTh pa3pellieHue, apouTpakHyo pedopMy MOXHO
cYuTaTh cocTosiBIEelcsl. OCHOBHBIMM LIEISIMU PeOPMBI ObLITN JIUKBU -
JalMs 37I0YIMOTPeOICHUI CO CTOPOHBI TPETEMCKUX CYIOB M MIPUBEIC-
HUE POCCUIMCKUX apOUTPaXKHBIX YUPEXIEHU B COOTBETCTBUE C MUPO-
BBIMM CTaHIAapTaMU.

DaKTUYECKNM Pe3yabTaToM peOpPMBbI CTAIO UCUE3HOBEHUE MPEK-
HUX TPETEHCKUX CYIOB M TOSIBJICEHUE HA MX MECTE ITOCTOSIHHO AcHi-
CTBYIOIIMX apOuTpaxHbIX yupexaeHuit (ITJIAY), Kotopble Moayduau
paspellieHue IpaBUTEIbCTBA aAMUHUCTPUPOBATh apouTpaxk. Takmx
yUpeXIeHUI 0CTaloCh TOIBKO YeThIpe Ha Bcio Poccuio.

YToObI MOHSITH, OB JIU JOCTUTHYTHI LU apOUTpaxkHOU pedop-
MBI, MBI ITPOAHATM3UPOBAIIM CYIeOHYIO cTaTUCTUKY B HoBocuOUpCcKoit
objactu, rae apouTpax ObLT pa3BuT. Ha MoMeHT Havaja peopMbl B
Cubupu cyuiecTBOBad COTHU TPETEMCKUX CYAOB, TOJbKO B HoBo-
CUOHMPCKE pealbHO padoTalolIuX apOUTpaxkeil ObIJIO OKOJIO JAecsaTKa.
IMpumepHO Takas e KapTMHA HaOII0magach M B APYTMX ropoaax 3a
YpanoM: Ha KPYIHBIM TOPOJ MPUXOAUIOCH OKOJIO TISATH TPETEUCKUX
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CYZIOB, KOTOpbIE pacCMaTpUBalld B OCHOBHOM CIIO-
pBI B chepe Majioro ou3Heca.

MBI CpaBHWIM KOJMYECTBO JIe] MO BbIAaye MC-
TMOJTHUTEJbHBIX JIMCTOB Ha pEIIEHUS TPEeTeHCKUX
CYZIOB 1 TI0 OTMEHE pellleHUi TPEeTeHCKUX CYIOB 3a
JIEBSATh MecsIEeB mponuioro roga (¢ 1 sHBaps 1o 1
ceHTs10ps 2017 roga) M COOTBETCTBYIOIIMIA MEpH-
on Tekyuiero roaa (¢ 1 suBaps mo 1 ceHts10ps 2018
roga). Kak HeTpyaIHO 3aMETUTh, B TIEPBbII TEPUOJ
TpeTeiicKue Cyabl ellle UMeJd BO3MOXHOCTb pado-
TaTh, BO BTOPOI NESITeIbHOCTh 110 alMUHUCTPUPO-
BaHUIO ObLIA 3aBepIlIeHA.

3a neBaTh MecsueB 2017 roga ObLIO pacCMOTPEHO
145 pen, U3 HUX BOCEMb OTKA30B. 3a aHAJIOTUYHBIN
nepuog 2018 roma 6GeUTO0 paccMoTpeHo 61 nmeso, u3
HUX OTKa3aHO B JaJIbHEHIIIEM PACCMOTPEHUU TpPEX.
ComnoctaBuB 3TU LIUGPHI, MOKHO YBUAETH MaJeHUE
KoJuyecTBa Jea 6onee yeM B 2,3 pa3a. Ecinu cpaB-
HUTb MI0KA3aTe/Ib KOJIMYECTBA OTKA30B B MPOLIEHTAX
OT OOIIEro 4yucia Aejd, TO B TIEpBOM IEpUOIE 3TO
5,5%, Bo BTOpoM — 4,9%.

Taxum obGpa3oM, B MPOLIEHTHOM COOTHOIIECHUU
KOJIMYECTBO BBISIBJICHHBIX CYIeOHOI CHUCTeMOI Ha-
pYLIEHU 3aKOHAa HE TpeTepIriesio CYIIECTBEHHBIX
u3MeHeHni. [1oaTOMy CIOXHO caenaTh BBIBOJ O
TOM, UTO B pe3yabTare pehopMbl YIYUIIMIOCH Kayue-
CTBO BBIHOCUMBIX PEILICHU.

Kpome TOro, Koam4ecTBo Jes1, pAaCCMOTPEHHBIX B
2018 roxmy, He SIBJISIETCSI OOBEKTUBHBIM ITOKA3aTEIEM.
Ckopee Bcero, B JaJIbHENIIIEM OHO OYIET CEphe3HO
yMeHbInaThcs. I[lpakTrueckyu Bo Bcex jeiax, pac-
CMOTPEHHBIX TOCYAAPCTBEHHBIMY CYIlaMU JIO arpeist
2018 roma, penreHus ObUTH BBIHECEHBI TPETEMCKUMM
cynamu 1o 1 Host6pst 2017 roga. Takum 00pa3oM, 3TO
OCTaTKu AopedopMeHHO aesaTeTbHOCTU. OOpaniaeT
Ha ce0s1 BHUMaHUeE U TOT (haKT, YTO B TeUECHUE JTAHHO-
TO TIepro/a MPUBOIUIOCH B UCTIOJIHEHNE HECKOJIBKO
pelreHmit, BeIHeCeHHBIX B 2016—2017 romax, KoTo-
pble paHee He TPUBOAWINCH B UCITONIHEHME. Takas
3a/iepKKa B Mojade 3asBICHUs Ha BbIIA4y MCIIOJ-
HUTEJIBHOTO JIMCTa caMa Mo cede HexapaKTepHa s
TPEeTEeMCKOro pa3orpaTesibCTBa U MOXET OBITH OTpa-
>KEHMEM CUTYallMM, KOTJa pelleHUs] BBIHOCSTCS 3a-
JHUM uyucioM. ITocne anpensa 2018 roga Habmonan-
Csl pe3KU1ii craj yncia oopalieHuii B apOUTpakHbIN
Cyl — BUIMMO, BBI3BAaHHBIM TEM, YTO pecypc paHee
BBIHECEHHBIX pELIEHMI MOAOIIIE] K KOHILY.
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Eme omHMM J100OMBITHBIM acleKTOM 3TOM CTa-
TUCTUKM SIBJISIETCS TO, YTO HE MOAAHO HU OTHOTO
3asIBJICHUs Ha WCIOJHEHWE apOUTPaKHOTro pelle-
Husl, BeiHeceHHoro TTJIAY, nony4yuBIIMM pa3pelie-
HHUE Ha CBOIO JieaTeJbHOCTh. [103TOMY CIIOXHO cO-
TJIACUTBCS C MYOJMYHO BBICKA3bIBAEMBIM MHEHUEM
npeacTaBuTeaeii MUHKUCTEpCTBA IOCTULIMU O TOM,
yro IIJAY, momyuymBiive pa3penieHus, YAOBJIET-
BOPSIIOT perMoHajIbHbIE TIOTPEOHOCTH B apOUTpaxKe.
HecMoTpsa Ha To 4To 4deThlpe octaBmuxcs ITJAY
JNEMCTBUTENbHO TIOCTEIIEHHO 00pacTaloT peruo-
HaJIbHOW CeThIO OTAEJCHMH, MoKa 4To MX (uima-
JIbI TIOSIBUJIUCH JIMILIb B HECKOJIBKUX FOPOIax U eIe
HE CTaJIu MTOJTHOLIEHHOW aJIbTEPHATUBOM TPEXKHUM
TPETEVICKUM CyJaM.

OnHolt U3 BO3MOXHBIX IMTPUYMH OTCYTCTBMS TIO-
nynsipHocTu [1JIAY B pernoHax sIBISI€TCS BHICOKUI
pa3Mep apOUTpakHbIX cOOpoB. PaHee B pernoHaib-
HBIX apOMTpaxkax KPYyIMHbIE UCKM ObLIA €IMHUYHBI,
pasMep OOoJbIIEH YaCTH MCKOB COCTaBJIsI OKOJIO 1
MJIH py0. B crity aTOro permoHajibHbIe TpETeCKUE
CyZbl B3UMaJIM apOUTpakHBINM cOOp B pasMepe OKO-
Jio 10 TBIC. PYO.

IIIkama MUHUMAJIBHBIX apOUTPakKHBIX COOPOB Y
ITIAY, moaydyuBIINUX pa3pellieHNe Ha NeSITETbHOCTh
nocye pedopmbl, B pa3bl OOJIbIIIE, YTO AETAET KO-
HOMMWYECKM HEBBITOAHBIM Tepeaavy Tyaa OoJblei
4yacTy 3TUX cropoB. [ToaToMy maxe OTKpBITHUE pe-
ruoHanbHoro otaenaeHus ITJIAY pemaer npobiaemy
JOCTYITHOCTH apOUTpaxa JUIIb B €€ He3HAUUTE/Ib-
HOI 4yacTu — Jejiasl peruoHaJbHBIA apOUTpax Jo-
CTYITHBIM JIJII KPYIHBIX CIIOPOB, KOTOPBIE COCTaB-
JISTIOT HECKOJIBKO TIPOLIEHTOB OT OOIIET0 Yrca aell.

He crout Takxe gymaTthb, YTO HUIITY MEJIKUX CIIO-
poB 3aliMeT TpeTelickuii cya ad hoc. 3akoHomaTeb-
HbIe OTPAaHUYEHUS Y BBHICOKUE aIMUHUCTPATUBHBIC
WU3ACPKKW JIeJIal0T HEBO3MOXHBIM IIIMPOKOE MC-
MoJb30BaHUE 3TOU (OPMBI TpeTelicKoro pa3oupa-
teabcTBa. CKopee Bcero, Mcrojb3oBaHue ad hoc
3aKpOET HUIIY TeX CaMbIX «3aKa3HbIX» CIIOPOB, U3-
3a KOTOPBIX U Havajach pechopma TpeTeiCcKOro pas-
OuparenbcTBa. YTO MOATBEPXKIAETCS CTATUCTUKOIMA.

Tak, 3a neBaTb MecsueB 2018 roga 6610 paccMo-
TpeHo 12 3asgBjIeHUIT Ha BbIAAYy MCIIOJTHUTEIBHOTO
nucta no pemeHusm ad hoc, uro cocrasisietr 20%
OT 00111eTO YKrca 3asBieHuil. [IpuMmedareabHO, 4TO
pelIeHNsT BHIHOCWINCH 0 3TOTO MaJOU3BECTHBIMU



B TpETeHCKOM pa30upaTebcTBe apOUTpaMu, B T10-
JABJISTIONIEM OOJBIIMHCTBE AeJl OTBETYMK HE 3aHU-
MaJl aKTUBHOM MO3UIMU U (paKTUIECKU TpU3HABAI
JIOJIT. DTO CBUJIETEILCTBYET O TOM, YTO JaHHbBIC ap-
OUTpaXHBbIC PellleHNs] BBIHOCUJIMCH HE TMPU HaJM-
YU peabHOTO CIopa, a cKopee Il yCTaHOBJICHUS
3amo/KeHHocT. KcTatu, 1Mo aTuM perieHusIM OT-
Ka30B B BbIJa4ye UCIIOJHUTEIBHOTO JIMCTa He ObLIO,
HECMOTpsI Ha TaKKMe CTPAHHOCTHU pa30MpaTebCcTBa,
KaK OTCYTCTBHME MPONMMCAHHBIX MPaBWI apOuTpaxa
U GecrIaTHOE pacCMOTPEHME CITopa apOUTPaMU.

Takum o0Opa3oM, CEeromHsI PEerMOHaJbHBIA ap-
OMTpaX MPaKTUYECKM HE MOXET CYIIeCTBOBaTh Ha
JIETAJIbHBIX OCHOBaHUsX. HY oauH pervoHabHBIN
TpETeHCKUIA CyI He CyMes TTpoiTu yepe3 hopMaib-
HbIl  punbTp Muniocta. IlpexHue Tpereiickue
CyZbI TIBITAIOTCS 3a/IelicCTBOBaTh MexaHn3M ad hoc.

HesHnaunTenbHas 4acTh perMOHaIbHBIX TpeTeli-
CKMX CyJIOB MoIpoboBajia BepHyThcs B chepy apou-
Tpaxa yepe3 OTKPhITUE TTPEICTaBUTEIbCTBA JIeTallb-
Hbeix TTJAY. B HanOonbleil creneHd B 3TOM ITIpe-
ycnien MKAC, onupatoiuiicss Ha ceTb TpeTelCcKux
cynoB TIIIN. Ycnexu aTux oTaejieHUiA IToKa BecbMa
CKPOMHBI (32 HEKOTOPBIMU MCKJIIOUEHUSIMU), 4YTO,
BIIPOYEM, BIIOJIHE JIOTUYHO, TTOCKOJIbKY TpeTelicK1e
cynbl ipu TIITT u paHee He AEMOHCTPUPOBAIU OYp-
HOTO pa3BUTHSI.

HakoHel, HeKOTOpbIE y4aCTHMKU CIIOPOB pac-
CMaTpPUBAIOT BO3MOXHOCTb MPOBOIUTH apOMTPax
OT UMEHM WHOCTPAHHOTO apOUTPaKHOTO YUpexk-
neHus. Beumy 6auzoctu rpaHuiibl ¢ Kazaxcranom
TSl peruoHoB CUOUpPY 3Ta IOPUCAMKIIVS SIBJISIETCS
HauOoJiee MPEANOYTUTENHLHOM 1 BIOJHE TOTUYHOM.
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OtbexaB Ha 400 KM, CUOMPSIKUA MOTYT pa3pelluTb

CIIOp B CpelHea3naTrckoil pecmyOnuke. B Takom

clyJae pa3doupaTeIbCTBO He OyAEeT MPOBOAUTHCS Ha

Tepputopuu Poccun, a 3Ha4uT, 1 (popMabHBIE MO-

BOJIBI CYUTATh TAKOH apOUTPaX BHYTPUPOCCUNCKUM

MPaKTUIECKU OTIAIyT.

B xauecTBe BBIBOJA O MEPCIIEKTMBAX pPa3BUTHS
perMoOHaIbHOTO apOMTpaka MOXHO KOHCTaTHpPO-
BaTh CJIeayIOIIEE:

1. TlombITKM 3aMEHUTH ACSATEIBHOCTb PETMOHAb-
HBIX TPETEUCKUX CYIOB MPU IMTOMOIIY CO3MaHUS
MpeacTaBUTeNbCTB JieTalbHbIX TTIIAY moka He
MPUHECIN CYIIEeCTBEHHBIX pe3yabTaToB. MH-
CTUTYLUMOHAJBbHBIN apOUTpax CTal PEAKUM SIB-
JICHWEeM, OPUEHTUPOBAHHBIM Ha KPYMHBIE CIIO-
pBl, U €r0 MPOHUKHOBEHWE B PErMOHBI OYEHb
¢parMeHTapHO.

2. Menkue TpeTelickKuMe CIOpHl B ITOAABISIONIEM
OOJIBIIIMHCTBE BHOBb BEPHYJMUCh B Tocyaap-
CTBEHHBIE apOUTPAXXKHBIE CYIIBI.

3. B apbutpaxke ad hoc, BeposiTHO, OCTaHYTCSI B
OCHOBHOM «BHYTPEHHUE» CIIOPHI.

Takum obpazoM, pe3yabTaT pehopMbl OKazaucs
BECbMa CIIOPHBIM; CTapbiii apOUTpaxX MPaKTUIEeCKU
YHHUYTOXEH, a HOBBI €My Ha CMEHY He MpUIIE.

Crasio 1 MpU 3TOM MEHBIIE 3JI0YNOTPEOIECHUIA
B c(pepe pPOCCUIICKOro TPETeCKOro pazdmpaTeib-
ctBa? CKaszaTh CJIOXHO, TTOCKOJIBKY T€, KTO paHbIlle
3JI0yITOTPEOIISITI UHCTUTYLIMOHATBHBIM TPETEHCKUM
pa3dupaTebCTBOM, NEJaeT TO XK€ caMOe B paMKax
apoutpaxa ad hoc. A cTaTUCTUKU MO KOJUYECTBY
3JI0yITOTPEOJICHUI 0 U MOCJe POCCUICKOUN apOu-
TpaxkHOI pepopMbl KaK TaKOBOI HET.

Bua, HoBocnbupcka, MocT yepes peky O6b. UcTouHuk: photogenica.ru
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NOJTYHEHUE NHOCTPAHHbBIMUA
APBUTPA>XXHbBIMU

YUPEXXAEHNAMW PASPELLIEHNA HA
AOMWHUCTPUPOBAHUE TPETEMCKOIO
PASBUPATEJIBCTBA B POCCUI

AHHa lpuLLEHKOB],
napTHep agBoOKaTCKoro 6topo
«KWAIT», MocKBa
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OIJIACHO M3MEHEHMSIM, BHECEHHBIM B 3aKOHOJATEIbCTBO B XOJIE
apouTtpaxHoil pedopMsl 2016 roma, 11st TOr0 YTOOBI OCYILIECT-
BJISITH (DYHKIMU 110 aIMUHUCTPUPOBAHUIO apOUTpaxka Ha Tep-

putopun Poccun, apOUTpakKHBIM yUpexkKAeHUSIM HEOOXOAMMO TIO0JIY-

Yyarh CcrienmaibHoe paspemenue IIpaButenbcrBa PD. Ecam mecrom

apouTpaxa siBiseTcsl He Poccust, a Ipyroe rocynapcTBo, 1o o01eMy

MMpaBUWIy IIOJyYEeHHE pa3pelleHUs] MHOCTPAaHHOMY apOUTpaKHOMY

LIEHTPY He TpebyeTcsl.

IIpu 3TOM CTOUT YIUTHIBATH CAeAYIONINe (DaKTOPHI:

1. Hexotopble BUALI KOPIOPATUBHBIX CIIOPOB MOTYT ObITH PACCMO-
TPEHBI TOJBKO apOUTPaKHBIM yYPEXKICHUEM, IOJIYIUBIIMM TO-
CyIapCTBEHHOE pa3pellieHre, a YacTh M3 HUX MOXKET OBITh pac-
CMOTpEHa TOJIbKO B ClIydae, €CIM MECTO apOuTpaxka HaxOIUTCS
B Poccun m nuinp npu HaIM4IUM CIIeUAJIbHBIX KOPIIOPATUBHBIX
npaBui (cM. cxemy). MHBIMU cllI0BaMU, MTHOCTPaHHOE apOUTpax-
HOE yYpeXIeHUE JOJIKHO IIOIYINUTh Pa3pellleHHUE IJISI TOrO, YTOOBI
aIMUHHUCTPUPOBATh TaKK€ KOPIIOPATUBHBIE CIIOPHL.

2. [Ilo MHeHMIO psAIa POCCUICKMX CYI0B, BHYTPEHHHE CIIOPHI MEXITY
POCCHICKMMH KOMIIAHUSIMU, HE MOTYT OBITh IIepedaHbl Ha pac-
CMOTpEHNE MHOCTPAaHHOMY apOMTPaKHOMY LICHTPY U/WIM IIPeI-
ycMaTpuBaTh MeCTO apouTpaxa He B Poccuu, a B MHOM cTpaHe
(cM. HamymeBiiee neino Poccuiicko-CuHramypckoro 1eHTpa Ne
A40-219464/16-52-430). JJaHHBI TOAXOM BbI3BaH IIPEXIE BCETO
JKeJJaHMEeM IIPOTUBOCTOSITH HEAOOPOCOBECTHBIM POCCHUIACKUM ap-
OUTpaxkKHBIM LIEHTPaM, IBITAIOIINMCS MIMUKPHUPOBATD MO MHO-
CTpaHHbIe apOUTpPaKHbIe UHCTUTYTHI, YTOOBI OOOMTH TpeOOBaHUE
0 MOJIy9eHUU pa3pelIeHNUs.

Ecnu meno moamagaeT moa KaTeropuio CIiopoB, KOTOPEIE MOTYT OBITh
PacCMOTPEHBI JIMIIb apOUTPaXKHBIM ILIEHTPOM, ITOJYyYUBIINM pa3pe-
IIeHNEe, OTCYTCTBHE TAKOTO pa3pelIeHMsI BIIeUeT PUCKHU OTKa3a B IIpU-
BEeICHMM B MCIIOJIHEHME Ha TeppUTOpUM Poccuu COOTBETCTBYIONIETO
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apOMTpaKHOTo pelieHus. B ocTalbHBIX cydasx
apOUTpakHOEe pellieHre MHOCTPAaHHOTO apOUTpaxk-
HOTO 1IEHTpa, KOTOPBIM aIfMUHUCTPUPOBAJ CIIOP C
MecToM apbuTtpaxa B Poccuu, HO He MOTy4YmnI pas-
peleHusi, paccMatpuBaetrcs B Poccuu B kadecTBe
peweHus ad hoc (s ueneil poccUicKoro 3aKOHO-
JaresibCcTBa 00 apoUTpaxe).

CornacHO 3aKOHY, MHOCTpaHHbIe apOUTpaXKHbIE
yUpeXIeHUsT UMEIOT MPaBO Ha IOJIydyeHUe paspe-
IIEHUsI B JILTOTHOM TIOPSAKE: B OTJAMYUE OT pOC-
CUMCKUX apOUTPaXKHBIX LIEHTPOB, KOTOPBIC TOJIXK-
HbI TIPEICTAaBUTh OOJIBIIIOE KOJUYECTBO JTOKYMEH-
TOB, MHOCTPAHHBIM apOUTPAXKHBIM YUPEXKIECHUSIM
JIOCTATOYHO ITOATBEPAUTH «IIMPOKO MPU3HAHHYIO
MEXIYHApOIHYIO PEeIyTalliio».

Ha mpakTuke, ogHako, apOUTpaKHbIe UHCTUTY-
THI, TIJITAHMPOBABIIME TONAYy 3asiBOK JUISI TIOJIyYe-
HUS pa3pellieHus, CTOJKHYINCh C ITOMOJHUTEb-
HBIM «He(OpMaJbHBIM» TpPeOOBaHWEM K HHUM —
00s13aTeJIbHOMY HJIMYMIO 3aperUCTPUPOBAHHOTO
Ha Tepputopun Poccuu mpeactaBUTebCTBA apOu-
TpaxKHOTo yupexacHus. Takoe TpeboBaHME CTalo
MPETMSATCTBUEM JIJII WHOCTPAHHBIX apOMTPaKHBIX
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AHAJINTUKA

YUpEeXIEeHUI, TT03TOMY Ha CETOAHSIIHUI NeHb HU
OIIMH MHOCTPAHHBI MHCTUTYT HE MOJYYUI pa3pe-
menus I[paButennscTBa PO.

B a1oii cBs3u oceHbio 2018 roga miaaHupyeTcs
BHECTM B 3aKOHOJATEJIbCTBO TOMpPAaBKU, Kacalo-
IIUECST <«UCKAIOUEeHUs O0bpemMeHUmenvHbix mpebosa-
HUil 6 ude omKpbiMus 000C00NeHHbIX NOOpa3deneHUll
Ha meppumopuu Poccuiickoii Dedepayuu oan uHo-
CMPAHHBIX APOUMPAICHBIX YUPeHcOeHUll, KOmopble He
OCYWeCmensaom aoMUHUCMPUPOBAHUE BHYMPEHHUX
cnopog». BmMecte ¢ TeM coxpaHsieTcs TpeOoOBaHUE O
HaJIMYMK «OOIIETIPU3HAHHON MeEXIyHAapOIHOW pe-
MyTaluu», KPUTEPU KOTOPOI JOKHO pa3pado-
TaTb MUHUCTEPCTBO IOCTULINM.

ITo nHdopmanm aBTOpa, HECKOJBKO MHOCTPaH-
HBIX apOUTpPaXHBIX YYpPEXKIECHUN BHUMATEJIbHO
clendT 3a CyabOOl JAaHHBIX TMOMPaBOK, TJIAHUPYS
00paTUTbCs 3a TOJyYEeHMEM pa3pelleHus, Korma
npouenaypa Oyaer yperyiaupoBaHa. [lomyyeHue Tta-
KOTO pas3pelieHUus] paccMaTpuBaeTCsd MMU Kak Jie-
MOHCTpaIus YBaXKEeHUs, BHUMaHUSI K POCCUICKUM
CTOpPOHAM Y 3aMHTEPECOBAHHOCTH B aIMUHUCTPU-
POBaHUU CIIOPOB C UX yYaCTUEM.

ASSOCIATION
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o

Cnesa Hanpago: [aTyk CyHapa Pagyky, KLRCA; KeenH Haw, SIAC; Kaposun Munr, SCAI; Tumyp AuTtkynos, Clifford Chance;
Anekcuc Myp, ICC; AHHeTT MarHyccoH, SCC; MaHdpepn, Xangep, VIAC; KatpuH 3anrep, HKIAC.
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APBUTPABEJIbHOCTb KOPMOPATUBHbLIX CITOPOB | AHAJIMTUKA

APBTPABEJIbHOCTbDb
KOPINOPATWBHbIX CIMOPOB
B PO: USMEHEHUA

B SAKOHOLATEJIbCTBE

AnekcaHgpa Komapuukas

3MEHEHHSI B apOUTpakHOM 3aKOoHoJatellbcTBe PMD, neiicTByi0-
e ¢ 1 ceHTsiopsa 2016 roga, 3aTpOHY/IM HECKOJIBKO aClEKTOB
KOPIIOPaTUBHBIX CIIOPOB. Bo-mepBBIX, 3TU M3MEHEHUS, BHE-
cennble B AITK P® 1 3akoH 00 apouTpaxe, aKTUIECKN pa3nciauiIn

KOPIIOpaTUBHbBIEC CIIOPHI Ha TPY KAaTETOPHMHU COIJIACHO KPUTEPUSIM ap-

ouTpabeTbHOCTHU, TIepeunciiecHHbIe B 4. 2—4 cT1. 225.1 AIIK PO:

1. HeapOutpabenbHble KOpHopaTuBHbIEe CIOpbl. X 3aKpbIThIN Tie-
pedeHb BKJIIOYAET CIOPbl O CO3bIBE OOILEro COOpaHUsSl y4aCTHU-
KOB IOPUANYECKOIO JMIIA, CIIOPHl B OTHOIIEHUH XO3SIMCTBEHHBIX
00IIIeCTB, MMEIOIINX CYIIECTBEHHOE 3HAYeHUE ST 00eCIIeueHUS
00OpOHBI CTpaHbl U 0€30MAaCHOCTU rocyJapcTBa Ha MOMEHT Ha-
yajia apOUTPaKHOI0 pa3dUpaTe/bCTBa, a TAKXKe HEKOTOPhIEC UHBIE
CITODHL.

2.  ApbOurpabenrbHbIe KOPITOPATUBHBIE CITOPHBI, KOTOPBIE MOTYT OBITh
paccmotpeHsl B [1JIAY, cozmanHOM 1/miM (YHKIIMOHUPYIOIIEM
COIJIACHO POCCUIICKOMY 3aKOHOIATEIbCTBY 0€3 CIIeLMaIbHOTIO yC-
JIOBUS O HAJIMYMY CITeIIMAIbHBIX IIPaBUJI pa30MpaTeIbCcTBa KOPIIO-
paTUBHBIX cIIOpoB. K TakuM CIIopaM OTHOCSITCS, HaIIpuMep, CII0-
PHI 13 JOTOBOPOB KYIUIH-TIPOTAXKH aKIIHA.

3. KopmopatuBHble CIOpPHI, KOTOpPBIE MOMIJIEXKAT PaCCMOTPECHUIO
TonbKO B [TJIAY, mMmeroteM crieimaabHBIC TTpaBUIIa pa30MpaTeThb-
CTBa KOPHOPATUBHBIX CIOPOB. WX 3aKpHITHI IIepedeHb BKIIIOYACT,
B YaCTHOCTH, CIIOPHI II0 IOTOBOpaM aKIIMOHEPOB.

B caMo moHsITHE KOPIIOpPaTHBHOIO CIIOpa apOuTpaxHas pedhopMa
3HAYMMBbIX U3MeHeHn He BHecaa. ComtacHo 4. 1 ct1. 225.1 AITIK PO, x
KOPIIOPAaTUBHBIM CIIOPaM OTHOCSITCS CIIOPHI, CBSI3aHHBIC C CO3IaHUEM
IOPUANYECKOTO JIMLA, YIIPaBICHUEM UM WM y4acTHMEM B IOpHINYE-
CKOM JIMIIE, SIBJISIOMIEMCS KOMMEPUYECKOM OpraHmM3alveii, a TAKKe B
HEKOMMEPUYECKOM MMapTHEPCTBE, aCCOLMALINY (COI03¢) KOMMEPUECKIX
opraHmzaluii, UHOIi HEKOMMEPUYECKOl OpraHu3aluu, oObeIUHSIIO-
el KOMMEpUYeCKHe OpraHM3alvy W/WIM WHAWBUAYAJIbHBIX IIPEI-
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MpUHUMAaTeel, HEKOMMEpPYECKOM OpraHM3alllH,
MMEIONIe CTaTyC CaMOPETyIMPYeMOii OpraHu3aluu
B COOTBETCTBMH C (hefiepaTbHbIM 3aKOHOM.

CoKpalueHue Yncna ynosIHoOMOY€EHHbIX

MHCTUTYLUMN

B cootBercTBUM ¢ HOBOI penakimeit AITK PD u 3a-

KOHOM 00 apOuTpazke, apOUTpaxKHOe pacCCMOTPEeHUE

W aIMMHUCTPUPOBAHUE apOWTpaka KOpropaTUB-

HBIX CITOPOB, KOTOPhIE OTHECEHBI 3aKOHOM K KaTe-

ropur apOUTpadeIbHBIX, OTPAHUYEHO OIpeaeeH-

HBIMU TPEOOBAHUSIMU K TTOCTOSIHHO JeHCTBYIOIIUM

apoutpaxHbiM yupexneHusm (ITJIAY) B 3aBucumo-

CTH OT BUJa apOUTpaOEILHOTO CIopa.

B Hactosiiee BpeMs ciemytomme ITJIAY memo-
HUPOBAJIM TMpaBWJIa pa3pelleHUs KOpHOpaTUBHBIX
CIopoB B MUHIOCTE U, CIeI0BaTEIbHO, UMEIOT TIpa-
BO UX aIMMHUCTPUPOBATD:

1. Mopckas apouTpaxHast KOMUCCUS Ipu Topro-
BO-TIpOMBIILIEHHO! Tanate Poccuiickoit Pe-
Jlepaluu.

2. MexnyHaponHbIii KOMMEpPYECKUI apOUTpax-
HbIl cyn ipy ToproBo-nmpoOMBIIIJIEHHOM TTajiaTe
Poccuiickoit @enepanuu.

3. Poccuiickuii apOUTpaXXHBI LIEHTP TPU aBTO-
HOMHOI HEKOMMepUYecKoi opraHu3amnuu «Poc-
CUICKWIA MHCTUTYT COBPEMEHHOTO apOUTpaxka».

4. ApOutpaxHbIi IeHTp Tpu OOI1IepOCCUIICKO 00-
IIECTBEHHOI opraHm3anum «Poccuiickuii coro3
MPOMBIIIUIEHHUKOB Y MPEANPUHUMATENICH».

MpakTuka NMNOAY no paspewieHuto
KOpNopaTUBHbIX CMOPOB

Kak HU cTpaHHO, Takas MpakTHKa OTCyTCTByeT! B
T€YEHUE NBYX JET MOCjie MPUHSATUS U3MEHEHUU B
3aKOHOJATEIbCTBO 00 apOUTpadbeTbHOCTH KOpropa-
TUBHBIX cIopoB (1 ceHTsi0pst 2016 rona) 1 moayTopa
JIET TIOCJIe TOro, KaK CTaj0 BO3MOXHBIM MOATHCHI-
BaTb apOUTpaXKHbIE OTOBOPKU MO KOPIOPATUBHBIM
cropam (1 ¢despansa 2017 roga), HU OAWH U3 ACH-
ctBytoliux ITJIAY He 3apeructpupoBal HU OJHOTO
KOpPITIOpaTUBHOTO apOuTpaxa.

Takast cuTyalusi MOXET, BO-TIEPBBIX, OOBSIC-
HSTBCSI CIOXHOCTBIO MPOLIEAYPhl, OCHOBAaHHOUW Ha
00pEeMEHUTEIBHBIX 11 UCTIOJTHEHUS I0pUINYECKU -
MU JIMIIaMU TpeOOBaHUSX 3aKOHOAATENbCTBA. Tax,
B COOTBETCTBUU C M. 7 cT. 7 PenepaabHOTO 3aKOHA

60 | Arbitration.ru

APBUTPABEJIbHOCTb KOPINMOPATMBHbLIX CMMOPOB I—

«O0 apbutpaxe (TpeTeliCKOM pa30upaTebCcTBE) B
Poccuiickoit ®enepanmn», apOUTpaKHOE corialie-
HHUE B OTHOIIEHUU YCJIOBHO apOMTpaOeIbHBIX KOp-
MOPaTUBHBIX CIIOPOB MOXET 3aKJII0YaThbCsl ITyTEM
BKJIIOUEHMST €r0 HETIOCPEACTBEHHO B YCTaB IOPUIM-
yeckoro Jjuiia. B cBoio ouepesnn, Takoe BKIIOUEHUE
TpeOyeT MPUCYTCTBUS BCEX YYaCTHUKOB IOpUIUAYE-
CKOTO JIMIIa WM aKIMOHEPOB, O0JafalolmmX Ipa-
BOM ToJjioca, Ha 00I1IeM COOpaHUM U eIMHOTIACHOTO
MPUHATUSL yCTaBa, BKJIIOYAIOIIETO apOMTPaXKHYIO
OTOBOPKY, JIUOO BHECEHUS B HETO U3MEHECHUIA.

Bo-BTOpEIX, B COOTBETCTBUM C TPeOOBAHMSIMMU,
MPEAbABISIEMbIMU 3aKOHOMATENIEM K CITCIIMAIbHBIM
MpaBUJiaM pa30MpaTeIbCTBa KOPIIOPATUBHBIX CITOPOB
B moan. 2 1. 8 cT. 45 3akoHa 00 apoutpaxe, [TIAY
00s13aHO pa3MellaTh B OTKPBITOM JOCTYIE Ha CBOEM
caiite B cetu «MHTepHeT» MH(pOpMaLMIO O Mogadye
MCKOBOTO 3asIBJICHMS, YTO MOXKET HETaTUBHO MOBJIH -
SITh Ha BBIOOP YYaCTHMKAMM KOPIIOPATUBHOTO CITO-
pa TpeTelcKoro pasdmparebCcTBa Kak cIiocoda ero
paspenieHus. OTCYTCTBHE KaKOH-JIMOO CTAaTUCTUKU
10 KOPIIOPaTUBHBIM CITOpPaM SIBJISIETCSI CEPhE3HBIM
WHAMKATOPOM TOTO, YTO 3aJyMaHHBII apOUTPaKHOM
pedopMoit MexaHU3M pa3pelieHrs] KOPIOpaTUBHBIX
CIIOPOB B TPETEMCKUX Cylax He paboTaerT.
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[MPAKTUKA TOCYOAPCTBEHHbBIX
CYOB P® B OTHOLLUEHWNI
APBUTPABEJIBHOCTW
KOPIMOPATUBHbIX CIMOPOB

AnekcaHapa Komapuukas

Jlo nposedeHus pecopmebl
yposHe apbumpabesibHoCMb KOpNopamuesHbIX Chopos 8
P® He nodsepzanace npsimomy 3anpemy. Tem He meHee
8 cyOebGHOU Npakmuke C/AOMCUAUCL hpomusopeyusble
No3uyuu no OAHHOMY 80NpPOCY, KOMopble Mbl Xomesiu bbl
npedcmasume Yyumameslio.

HAG 3AdKOHOOAME/IbHOM

C. 1. Cuywos vs 3A0 «EBpoLieMeHT rpyn»

Heno Ne A40-222661/17 paccMaTpuBajaoch B Tpex
MHCTaHUMAX. B cyne mepBoit nHCTaHUMU — ApOu-
TpaxHoM cyzae T. MockBbl B cocTaBe cyabu KoH-
CTaHTUHOBCKON H. A. eqMHOAWYHO MpM y4acTUU
npencraButess uctua JlomatuHa C. A. u mpencra-
Butelieit orBeTunka IlerpoBckoro A. I'. u Llpiran-
koBa C. D. B cyne ane/uisiiMOHHONM MHCTAHLIUU —
JeBITOM apOMTPaXHOM amneJlISIIMOHHOM Cyle B
cocTaBe TMpeacenarenabcTBytomero cynbn Kum E.
A., a takxe cyaeit Jlsnunoit T. A., Cremana b. B.
npu yyacTuu npencrasutess uctua Jlomatuna C. A.
U TIpeacTaBUTes1 oTBeTunkKa MapbeHkoBa A. C. B
cyle KacCallMOHHOW MHCTaHUMHU — ApOUTpakKHOM
cynie MOCKOBCKOTO OKpyra B COCTaBe IIpelacena-
TenbcTBYyIONIero cyabu JIenucosoit H. 1., a Takke
cyneit ynaesoit H. FO. u Heuaesa C. B. npu yua-

ctuu uctua Cuymona C. W. 1 npeacrtaBUTenst oT-
BeTuuka IletpoBckoro A. T.

B Hos16pe 2018 rona cyn nepBoit MHCTAHLIU MIPU-
HSJT UICKOBOE 3asiBjieHue rpaxaaHnHa Cuymosa C.
H., B KOTOpOM OH TPOCUJ MPU3HATH HEACHCTBU-
TeJbHBIM JOTOBOP KYILIM-TIPOJAAXKU aKIIMi, 3aKITI0-
yeHHbIN 22 HOos10ps1 2014 roga mexay CuyioBbiM C.
. (mpopasuom) u 3A0 «EBpouieMeHT rpyIn» (IMOKy-
nateneM). B obocHOBaHME CBOE MO3UILIMU HCTEIL
YTBepKaall, YTO AaHHAs CAeJIKa SIBJISIETCS IPUTBOP-
HOI, TIOCKOJIbKY HallpaBjieHa Ha TO, YTOOBI M30e-
XaTh Ha TeppuTopur PD HAIOTOBBIX TTOCIEACTBUIA.
Kpome Toro, ucrell cchliaicss Ha TO, YTO JOTOBOP
HapylllaeT BaJIOTHOE M HAJOroBOE 3aKOHOAATE/Ib-
ctBo P®. JloroBop Kymiv-npofaxu akluil BKIIIO-
yaj B ce0s1 apOUTpakHYI0 OTOBOPKY O TOM, YTO BCE
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CTIOpBI, pa3Horjacus WM TpeOOBaHUs, BO3HMKA-
JoIIMe MEXIYy CTOPOHAMM M3 HACTOSILETO JOT0BO-
pa WIu B CBSI3M C HUM, B TOM UYMCJIe Kacaloluecs
€ro MCIOJIHEHMS, HapYIIeHMS, TIPeKpalleHus Uin
HEEUCTBUTEIBHOCTU, B Cllydae HEBO3MOXXHOCTU
paspelleHus UX IyTeM TTeperoBOpoB MOIJIeXaT pas3-
pelieHnIo B MexXnyHapoJHOM KOMMEPUYECKOM ap-
OUTpPaXXHOM cyne TNpu TOpProBO-TIPOMBIILIEHHOR
nanare Poccuiickoit deaepaliiv B COOTBETCTBUU C
€ro perjaaMeHTOM, AEWCTBYIOIIMM Ha MOMEHT Tpe-
Telickoro paszoupareiabcTBa. OTBETYMK, CCHLIASICh
Ha HEIMOABEIOMCTBEHHOCTb TAHHOTO CIlopa apou-
TpaXXHOMY Cyay, XoJdaTalcTBOBajl 00 OCTaBJICHUU
HWCKOBOTO 3asBlieHUs1 0e3 paccMoTpeHus. Mcren
BO3paXKkasl, CChbUIasICh Ha HUYTOXHOCTh apOUTpaK-
HOI1 OrOBOPKU KaK JIMIIIAIOIIEH ero MpaBa Ha cyie0-
HYIO 3aIlINTY.

Cyn nepBoil MHCTaHIIMU CYeJT JOBOJIBI MCTIIA B OT-
HOIIIEHUW HMYTOXHOCTU apOMTPakKHON OTOBOPKHU
HECOCTOSATEIbHBIMU U MIPUHSUT pellicHUe 00 OCTaB-
JIEHUU MCKOBOTO 3asBJcHUS 0e3 pacCMOTPEHMUS 110
XOIaTaiCTBY OTBETYMKA B COOTBETCTBUMU C HOpMa-
Mu 4. 1 c1. 8 DenepanbHOro 3akoHa ot 29 nekadpsi
2015 roga Ne 382-D3 «O06 apoburpaxe (TpeTeiicCKOM
pasoupatenbcTBe) B Poccuiickoit ®@enepanun» u
m. 54. 1 ct. 148 AIIK P®. B orHOIIEHNN CIIOPOB,
10 KOTOPBIM MMEETCSl apOMTpaxkHOe CorIallleHue,
yKa3aHHbIE HOPMBI 3aKPEIIsTIOT 003aHHOCThb TO-
CyAapCTBEHHOTO Cy/Ia OCTaBUTb MCKOBOE 3asIBIICHUE
0e3 pacCMOTPEHUS B ClTydae MOCTYIUICHUS BO3paxke-
HUS OJHOM U3 CTOPOH 0 MOMEHTA IPEICTaBICHUS
CBOETO TIEPBOTO 3asBJICHUS 10 CYIIECTBY Cropa B
TrOCyIapCTBEHHOM apOMTpa>kHOM Cyje TepBOM MH-
CTaHIIMU CO CCHIIKOM Ha MMEIOIeecs ComIalleHue.
I1pu 5TOM TaHHBIE HOPMBI TTPEANIOJIATAIOT, UTO CYIY
He OBLJIO TPENCTaBICHO T0Ka3aTeIbLCTB HEIEUCTBY -
TEJTbHOCTU, YTPaThl CWJIBI WJIM HEUCIOJHUMOCTU
apOMTPaKHOTO COTJIAIICHUS.

B cBoeil anemisiuMoHHONM XXano0e WHCTel yxke
MPSIMO YKa3bIBaJl Ha HeapOMTPabeIbHOCTh JAHHOTO
CIopa KaK OTHOCSIIETocs K KaTeropum aKIMoHep-
HBIX CIIOPOB, He MOJUIeXaIlUX Iepenade Ha pac-
CMOTpEHHE TpeTeHCKUX cynoB. TeM He MeHee CyI
arne/UISIIMOHHOM MHCTaHIIMU HEe Halle] MPaBOBBIX
OCHOBaHUI NI OTMEHBI pEIIeHMS Cyna TepBOi
uHcTaHuu. Ilo MHeEHMIO cyda amne/UISIIMOHHOM
WHCTAHIIMU, UCTEL] He TIPEACTaBUI J0Ka3aTeIbCTBA

62 | Arbitration.ru

APBUTPABEJIbHOCTb KOPINMOPATMBHbLIX CMMOPOB I—

HEIEeUCTBUTEIBHOCTU, HEUCIIOJHUMOCTU  apOu-
TPaXKHOTO COTJIALIEHUS TMOO YTPAThl UM CUJIBI.

B kaccalmoHHO# Xajo0e UcTell BHOBb yKa3bl-
BaJl HA HeapOUTPaOEeILHOCTh JAHHOTO Cropa U He-
MOJACYAHOCTh €ro TpeTeiickomy cyny. Ilo MHeHuUIO
WCTIA, BBIBOIBI CYIOB HE COOTBETCTBOBaIM (hak-
TUYECKUM OOCTOSATEbCTBAM Jiejia U IMpeACTaBICH-
HBIM J0Ka3aTeJbCTBAM, Hapylllas HOPMbI ITpoliec-
cyanpHoro npasa. Cyn KaccallmOHHON MHCTaHLIMU
HE COTJIAaCUJICY C JOBOJAMU CYIOB IEPBOI U BTOPOH
MHCTAaHUMI 00 apOouTpabebHOCTH JaHHOIO CIopa.
Cyn ykazaj, 4To MpHU pacCMOTPEHUM Jeia CYabl He
yuau HopMy cT. 13 @eaepaiibHOTO 3aKoHa OT 29 ne-
Kabps 2015 roma Ne 409-D3 (B pegakuy OT 3 UIOJIS
2016 roma), 3aKpeIuIAIONIYI0 HEUCIIOJIHUMOCTD ap-
OUTPaKHBIX OTOBOPOK IO KOPITOPATUBHBIM CITOpaM,
BHECEHHBIX B JO0ToBOpHl 10 1 deBpansg 2017 rona.
Cyn NpUMHSUT MOCTAHOBJIEHWE 00 OTMEHE PEIICHUS
cyla aneJUISIMOHHON WHCTAaHIIMM U HaIlpaBIeHUU
Jena B apOUTpaXKHBINA Cyl TEPBOM MHCTAHLIUU ISt
paccMOTpEeHUS TI0 CYILECTBY.

C. . CuywoB vs Eurocement
Holding AG

Kak Bo BHyTpeHHEeM, TaK 1 B MEXIyHAPOTHOM KOM-
MEpUYeCKOM apOuTpaxke HEUCIIOJTHUMOCTb apOu-
Tpa>kHOU OTOBOPKMU SIBJISIETCS OCHOBAHUEM IS pac-
CMOTPEHUS TOCYIapCTBEHHBIM CYIOM MCKOBOTO 3a-
SIBJIEHUS B 00s13aTeJIbHOM TTOPSIIKE AaXe MPU Hali-
YUU AEWCTBUTEIBbHON apOUTPaXHON OTOBOPKM, Ha
KOTOPYIO CChIJIaeTCs OMHA U3 CTOPOH. YTo KacaeTcs
OCHOBAHMUI TS OTKa3a B BbIJaYe UCITOJTHUTEILHOTO
JIUCTa Ha MPUHYAUTEIbHOE UCIOJHEHUE PEIICHUS
TPETENCKOTo cyda, BaXHO, OyIeT JU HEUCIIOJTHU-
MOCTb apOMTPaKHOW OTOBOPKU PAaCLEHUBATHCS CY-
JIOM B Ka4eCTBE OOBEKTUBHOU HeapOUTPaOeIbHOCTH
cropa. Ha naHHBIN MOMEHT B CylIeOHOI MpaKTUKE
OTBET Ha 3TOT BOIPOC CKOpPEe OTPUIIATEIbHBIM.
Tak, B CBA3U C yxXe YHOMSIHYTHIM AeiioM No A40-
222661/17 mo moroBopy KYIUIM-IIPOJAXKW aKIIMii
oT 22 Hos6psa 2014 roga Bo3Huk crnop mexay C. M.
CuymoBeiM 1 Eurocement Holding AG B pamkax
ngena o baHkpotcTBe CuyiioBa C. WM., cBI3aHHBIN ¢
3aKJII0YEHUEM JIOTOBOpPA O 3aBEPEHMSIX, MOTIMHEH-
HOTO aHIJIMIICKOMY TIpaBy.
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Hemo Ne A39-8046/2016 paccMaTpuBaioch B Tpex
MHCTaHUUSAX. B mepBoil MHCTaHUMU — ApOUTpaxK-
HoM cyne Pecriy0nvku MopaoBust B cOCTaBe CYAbU
IIxypuxuHa B. A. eAMHOIMYHO 1O 3asIBJICHUIO KOM-
nannu Eurocement Holding AG o BKJTIOUeHUH B pe-
ecTp TpeboBaHuil kpeautopoB Cuymona C. M. Bo
BTOpOIT UHCTaHIIUM — [TepBoM apOUTpakHOM amen-
JISIIMOHHOM CYJIE€ B COCTaBe MpeceaaTeIbCTBYIOIIE-
ro cyabu ITportacona FO. B., a Takke cyneit CMUpHO-
Boit U. A. u Pyouc E. A. mpu ygyacTuu npeactaBuTe-
s Komnanuu Eurocement Holding AG IlpiraHkoBa
C. O. B TpeTheit MHCTaHLIMK — ApOUTpaKHOM Cyze
Bonro-Bsitckoro okpyra B cocTaBe Ipeacenaresb-
ctByouiero cynsu Enuceesoii E. B., a Takke cyneit
XKernosoii O. H., Yuxa A. H. ipu yyactuu ¢puHaH-
coBoro ynpasJisouiero bypeikuna M. A., peacra-
Buteneit Cuymona C. Y. Bomonuna I1. I'. u JJomatn-
Ha C. A. u ripeAcTaBuTteneid Komnanuu Eurocement
Holding AG Iletposckoro A. I'. u Ilpirankosa C. 3.

B pamkax nena o 6ankpotrctBe Cuyiiosa C. WU.
kommaHus Eurocement Holding AG oGpaTtuiack
B CYI TEPBO MHCTAHILIMU C 3asIBJICHUEM O BKJTIO-
YEHUM CBOETO TPEeOOBaHUS B PEECTP KPEAWUTOPOB.
CyMMma TpeOboBaHUS COCTaBJIsIa BO3MEIICHUE UMY-
IIECTBEHHBIX TIOTEPh B COOTBETCTBUU C JOTOBOPOM
0 3aBEpPEeHUSIX, BO3MEIIEHUU UMYIIECTBEHHBIX T10-
Tepb M 00s13aTeabcTBaX OT 22 Hosa0psa 2014 roxa,
3aKJIIOUEHHBIM MEXIYy TMpoJaBliaMU aKIUii (B TOM
yucie CuymoBbiM C. M.) u Eurocement Holding
AG (kxoMnaHuel, yupexnaeHHoil B IlIBeitiapun).
HaHHOE corjalleHre COMPOBOXAAIO 3aKJIIOUYECHNUE
YK€ YIMOMHWHABIIErocss B IEPBOM [eJie JOroBopa
Kymuiu-Tipoaaxu akuuit mexay CuymossiM C. W.
(nmpoaasuom) u 3A0 «EBpolieMeHT Tpym» (IOKY-
mnarejaeM), SBJSIOINIMMCS JOYEpHEH KOMITaHUeH
Eurocement Holding AG.

JloroBop 0 3aBEpPEHUSIX PETyJIMPOBAJICS aHIIUIA-
CKMM TIpaBOM U HE TPEeAyCMOTPEH ACHCTBYIOIIUM
3akoHomarenbcTBOM P®. CornacHo ero ycioBusM,
MpoaaBLbl aKUUi MpedoCcTaBiIsaoT OeHedbulurapy,
kommanuu Eurocement Holding AG, psa 3aBepe-
HUI B OTHOIICHUM MpPaB Ha aKIIUU U TTOJTHOMOYUS
pacropsLKeHUsT UMU, a TakKe TapaHTUM Bo3Mellle-
HUS UMYIIECTBEHHBIX TOTEph OeHedUMapa WiId
JI000ro yyacTHUKa Tpymnbl 6eHeduirapa. B go-
TOBOpPE OBLI OMpeneeH MOPsA0K 3aKPhITUS CASTKU
KYIUTA-TIPOAaXU aKLMi, B YaCTHOCTH TPEIYCMO-

AHAJIUTUKA

TPEHO MPOBEJCHME ayIUTa COrJTaCOBAaHHBIM ayIUTO-
POM C MOJIyYeHUEM pe3yJibTaTa B BUAE cepTruduKara
ayaurtopa. B ciiydae ycTaHOBJIEHUS MO pe3yJbTaTaM
ayauTa pa3Mepa 000pOTHOTO KalMTaia HUXe corjia-
COBAaHHOTO CTOpPOHAaMM 3HAYEHMSsI, paBHOTO HYJIIO,
MPOJABIIbI OBLIY 00513aHBI BO3MECTUTD ITOKYMATEIO
YacTh LIEHBI (B COOTBETCTBYIOIIMX JO0JISIX), PAaBHYIO
CyMMe, Ha KOTOPYIO OOOPOTHBIN KalMTasl OKa3ajcs
HIDKE COTJIaCOBAaHHOIO pa3Mepa; B Clydae IpPEeBBI-
IIeHUST pa3Mepa 0O0OPOTHOro KamuTajla Haja coria-
COBaHHBIM CTOPOHAMU 3HaYE€HVEM OeHehuIrap mno
CBOEMY YCMOTPEHMUIO yIUIAaUMBAET CaMOCTOSITETbHO
60 00s13yeTcss 00eCIeunTh YIUIaTy IpoAaBLiaM aK-
LU CYMMY TIPEBBIIIEHNS] B COOTBETCTBYIOIIUX J10-
JISIX.

Pemrenuem MKAC mipu TIIIT P® mno nmemy No
247/2015, npuHATBHIM yXe Tociie pu3HaHus Cuy-
mosa C. M. 6aHKpOTOM U BBeJEHUSI B OTHOLIEHUU
HEro Mpoleayphbl peau3alnu uMmyiiecTsa, ¢ Cuy-
moBa C. U. B monp3dy Eurocement Holding AG
ObLTa B3bICKAHA CyMMa 3aJ0JDKEHHOCTH IO JOro-
Bopy o 3aBepeHusix. HemcnomHenune CuyiioBbIM
C. N. moroBopHBIX 00513aTEIBCTB MO BO3MEIIEHUIO
WMYIIECTBEHHBIX MOTeph M IPU3HAHUE €r0 HEeco-
CTOSITEJIbHBIM (0aHKPOTOM) TTOCTYKIUJIO OCHOBAaHU -
€M JIJIs1 00pallleHUsI KOMITAHWM B apOUTPaKHBIN Cy1I
C 3asIBJICHUEM O BKJIIOYEHUU TPEOOBAaHUS B PEeCTp
TpeOOBaHUI KPEIUTOPOB.

ITpencraBuTeNb DOJDKHUKA B CYIeOHOM 3aceTaHUN
TpeOOBaHUSI KPEAUTOpPAa OTKJIOHWJ, TOSICHUB, 4YTO
OKOHYATEIbHBIM apOUTPaXKHBIM pelieHueM Mexmy-
HapOJHOr0 KOMMEPUYECKOIro apOUTPaKHOTO Cyaa OT
16 utons 2017 roma TpeGOBaHMS KpeIUTOpPA YACTHY -
HO YIOBJIETBOPEHBI, U YKa3aB Ha OIHOBPEMEHHOE
00XaJToBaHWE TaHHOTO PEeIIeHUsT O0EMMU CTOPOHA-
Mu. B cBSI3M ¢ 9TUM OH XoJaTaiiCTBOBA O MPUOCTA-
HOBJICHUM ITPOM3BOACTBA 110 eIy 10 PACCMOTPEHUS
criopa 06 ocrmapuBaHWM BBIIIIEHa3BaHHOTO PEILICHNS.
OnuH U3 KpeIUTOPOB Bo3pakas MMPOTUB TPEOOBaHUS
KOMIMaHWU, CChUTAsICh Ha TO, 4YTO pelreHrue Mexmy-
HapOJHOTr0 KOMMEPYECKOTo apOMTpaXHOTo cyia,
TOJIOXKEHHOE B OCHOBY TpeOOBaHMSI KpeauToOpa, Ha-
pylaeT TpeboBaHUs MyOJUYHOCTH U YIIEMIISIET €ro
MpaBa KaK KpeauTopa, U MPOCUJI OLIEHUTh JOTOBOD
0 HaMepeHUsX oT 24 Hos10ps1 2014 roma ¢ TOUKM 3pe-
HUS POCCUICKOT0O 3aKOHOJATEIhCTBA.
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Cynsl TIepBOit M BTOPO¥ MHCTaHIIAM He MMPU3HAIN
pemienne MKAC, yka3aB Ha TO, YTO OHO ITPOTUBO-
peuuT nyosudHomMy nopsaky Poccuiickoit @enepa-
IIMH, B COOTBETCTBUM C 3aKOHOM «O HECOCTOSATENb-
HocTu (6aHkpoTcTBe)». Ccputasch Ha 1. 10 O630pa
cynebHoi mpakTuku BepxoBHoro cyna Poccuiickoit
Denepanyu No 1 (2016), yTBepKIEHHOIO ITPE3UIN-
ymoM Bepxosnoro cyma P® 13 ampens 2016 rona,
CyZAbl TIPY PaCCMOTPEHUU 3asBICHUS O TTPU3HAHUU
U TIPYUBEICHUY B UCITOJTHEHUE PEIIEHUS TPETENCKO-
TO cyla, BHIHECEHHOTO MPOTHUB JIM1Ia, B OTHOIIEHUHU
KOTOPOTO Ha MOMEHT pPAacCMOTPEHUsS 3asBICHUS
OBLUTIO BO3OYXXIEHO JIeJI0 O OAaHKPOTCTBE, MCCIENO-
BaJIM BOMIPOC O TOM, HE BJICUET JIU MPU3HAHUE pE-
IIEHUST TPETEMCKOTO Ccya BHE paMOK KOHKYPCHOTO
MPOU3BOICTBA HEOOOCHOBAHHOE YIOBJIETBOPEHUE
TpeOOBaHWIT OJHOTO M3 KPEAUTOPOB M HapyIIeHUE
MpaB ¥ 3aKOHHBIX UHTEPECOB APYTUX KPEIUTOPOB.

IMpu paccMoTpeHnn TpeGOBAHUIA CYIbl UCXOIM-
JIA 13 IPUMEHEHUS K CTIOPHBIM IMPAaBOOTHOIIEHUSIM
POCCHUIICKOTO 3aKOHOAATEIbCTBA, & HE aHTJIMIICKOTO
npaBa, KOTOPOMY ObLUI MOAYMHEH AOTOBOP O 3aBe-
peHusx. M36paHue cTopoHaMU aHTJIMIACKOTO MpaBa
MPpY HATUYUU COOTBETCTBYIOIIMX HOPM B 3aKOHO-
natenbcTBe Poccmiickoit Denepauuu cyabl COWIN
HEO0OOCHOBAHHBIM U MPUIILUIA K BBIBOAY O TOM, YTO
YCJIOBHS TIOTOBOpPA O 3aBEPEHUSIX, B COOTBETCTBUU C
KOTOPBIMU (DMHAHCOBBIC TTOTePU KOMIIAHUU KaK aK-
IIMOHEepa TMOKyNaTessl aKIuid SBISI0TC (PUHAHCO-
BBIMM TIOTEPSIMU CaMOTO OOIlIeCTBa, MPOTUBOpeYaT
POCCUICKOMY TpaXTaHCKOMY 3aKOHOMATEJIbCTBY.
HeyctpanuMble mpoTUBOpeYrsi HOPMaM POCCHUI-
CKOT'0 3aKOHOJIAaTEIbCTBA UCKITIOYAIOT BO3MOXXHOCTh
MpeabsBACHUST TPEOOBAaHUS O BO3MEIIEHUN TOJIK-
HUKOM UMYIIECTBEHHBIX MIOTEPb.

CornacHo ymoMsHyToMy O030py cyneOHOI
npaktuku BC P® Ne 1 (2016), noka3biBast HeJIeTU -
TUMHOCTb PEIIEHUs TPETEHWCKOro cyaa, KOHKYpC-
HOMY KpEIUTOpY HOCTaTOYHO IIPEICTaBUTh CYIy
JokaszaTeabcTBa prima facie, moaTBepAUB Cylle-
CTBEHHOCTb COMHEHUI B HAJIMYUU J0JITA, YTO UM U
OBLIO ClieJTaHO, TT0 MHEHUIO CYIOB IepBOI U BTOPOA
WHCTaHUUU. TakuM o0Opa3oM, MO MHEHUIO CYIOB,
yaosjieTBopeHue TpedboBaHuii Eurocement Holding
AG Heo0OCHOBAHHO, MOCKOJBKY JOTOBOD O 3aBepe-
HUSX, €CTeCTBEHHBIN JJI aHTJIMICKOrOo IpaBa, Ha
tepputopun Poccuiickoit Denepaninu aBisieTcs uc-
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KYCCTBEHHOM KOHCTPYKLIMEW, CO3MAaHHOW B LIEIIX
nepeknagbiBaHus puckoB Eurocement Holding AG
Ha MPOJABIOB aKIIWI, U TPOTUBOPEUNUT POCCUICKO-
My 3aKoHomateJbcTBY. Ha ocCHOBaHUM TaKoil O1leH-
KM CyIbl OTKa3aJli B YIOBJIETBOPEHUU TPeOOBaHUM
KpeauTopa IMOJHOCThIO, a HE TOJILKO B YAaCTH, 3aTPO-
HyTolt perienneM MKAC.

B ob0ocHOBaHMYM KaccallMOHHON Kajg00bl 3asIBU-
Tesib, KomnaHnus Eurocement Holding AG, yka3zana,
YTO B TOTOBOPE O 3aBEPEHUSIX MPETYCMOTPEHO TIPU-
MEHEHHE K IpaBaM M OO0S3aHHOCTSIM CTOPOH aH-
muiickoro mipaBa. [1py 3ToM ToNbKO AeCTBHE UM-
TepaTUBHBIX HOPM 3aKOHOAaTeNbcTBa Poccuiickoit
®enepaliiy MOXeT MOBJIEYb OTKa3 OT IPUMEHEHUS
M30paHHOTO CTOPOHAMU MHOCTpaHHOTO mpasa. [1o
MHEHUIO 3asBUTENS, CyIbl HE MPUHSIA Mep IS
YCTaHOBJICHUSI CONEpPKaHUS HOPM WHOCTPAHHOIO
TpaBa U He BO3JIOXWIM TaKylo 00SI3aHHOCTb Ha CTO-
poHbI. BBIBOI CyIOB O TOM, YTO TOTOBOP O 3aBepe-
HUSIX OIpaHUYMBAET OTBETCTBEHHOCTh KOMITAaHUM,
SIBJIIETCSI HEOOOCHOBAaHHBIM, MOCKOJBKY Tpedo-
BaHME KpEIWTOpa CBSI3aHO HE C pa3MEpPOM OTBET-
CTBEHHOCTH CTOPOH, a C U3MEHEHMEM LIeHbI aKIid
B COOTBETCTBUHU C YCJIIOBUSIMHU JOTOBOpa O 3aBepe-
HUSIX U HEMOCPEICTBEHHO MOrOoBOpa O KyTLIe-Ipo-
Jaxe akuuit ot 22 Hosiopst 2014 rona. Bo3aMoxXHOCTh
W3MEHEHUS 1IeHBI TOCe 3aKJII0OUYEeHUS TOroBopa B
cIyJasiX ¥ Ha yCJIOBUSX, IPETyCMOTPEHHBIX JOTOBO-
pOM, MPSIMO IOMYCKAeTCs POCCUACKUM 3aKOHOMIA-
TeJIbCTBOM. TakuM 00pa3oM, JOTOBOP KYILIM-IIPO-
JaXXW aKIUiA SIBSETCS JOTOBOPOM B IOJIb3Y TPEThE-
ro nuia, komnauuu Eurocement Holding AG.

KaccaumonHass MHCTaHIIMSI OTMEHUJIA PEIICHMS
CYIOB IEPBOM U aTEeJUISIIIMOHHON UHCTAHIIMMA, yKa-
3aB Ha HEOOOCHOBAaHHOE WTHOPHUPOBAHWE CydaMu
HopMmbI 'K 0 cBOOOIE BIOOpa MPMMEHUMOTO MpaBa
W HEBBIMTOJTHEHNE O0SI3aHHOCTH IO YCTAaHOBJICHUIO
COIEepXXaHWSI HOPM MHOCTPAHHOTO IpaBa, a TaKXkKe
Ha HEBEPHOE TOJIKOBAaHMWE MOTOBOpa O 3aBEPEHUSIX
C TOYKM 3pEHUs POCCHUICKOIro 3aKOHONIATEIbCTBA.
Heno ObUIO HaMpaBJIEHO Ha HOBOE PaCCMOTPEHME B
CyJ TIEpBOI MHCTAHIIWU.

Takum o6pazoMm, pemneHue MKAC cynamu nep-
BOWl W BTOpPOW WHCTAaHIUI OBLIO pacIEHEHO Kak
NpoTHBOpeyallee IMyoJudHoMy mopsaky Poccuii-
ckoit Penepaliuy HE3aBUCUMO OT BOIIPOCA MCIION-
HUMOCTH apOMTPakHOTO COTJIAIICHUS, 3aKITI0YEH-
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HOTro B JaHHOM ciyydae 1o 1 ¢espansg 2017 roga, To
€CTh corjacHo mnoAr. 2 1. 4 c¢t. 239 AIIK, a He mioa.
1 1. 4 ct. 239 ATIK.

Banwell International Limited
vs OAO «Pocwienbd»

Heno Ne A40-117331/18 o mpu3HaHUM U TpUBeE-
JNEHUW B WCIIOJJHEHWE WMHOCTPAHHOIO apOuTpax-
HOTO pelleHMs T10 3asiBJAecHUI0 KoMmaHuu Banwell
International Limited B oTHomeHuun OAO «Poc-
1eabgh» paccMaTpUBAJIOCh B Cyle TepBON WHCTaH-
M1 B ApOUTpaXHOM cyne . MOCKBBI B COCTaBe
cynbu ABarumsHa A. I'. eIMHOJMYHO MPHU y4acTUU
MnpeacTaBuTeNsl 3asaBuTedass (KommaHuu Banwell
International Limited) Jlammuna A. C.

Kommanusa Banwell International Limited obpa-
TWJIach B ApOUTpaXHbIN cya I. MOCKBHI ¢ 3asiBiie-
HUEM O NPU3HAHWU U NPUBEACHUN B MCIOJIHECHUE
Ha Tepputopun Poccuiickoit @eaepalin pelreHust
JIOHIOHCKOTO MEXTYHapOTHOTO TPEeTeHCKOro cyma
oT 5 anpensa 2018 roga, corjlacCHO KOTOPOMY UCTell,
KomrmaHus Banwell, nmena nmpaBo oOpaTUTb B3bI-
CKaHWe Ha CBoe obecrieyeHue aKIUusIMU B COOTBET-
CTBUM C COIIAlIEHUEM O 3ajI0re aKIL1ii oT 24 anpess
2008 roma. OtBeTunk (OAO «Pocuenbd») 10IKeH
ObL1 BBITLUIATUTH UcTLy (Banwell) cymmy Bo3Mellle-
HUSI pacXoloB Ha apOUTpaxkHOe pa3dMpaTesbCTBO.
BcerynuBiee B cuity peliieHue cyaa He ObLTO MCTION-
HEHO JTOKHUKOM.

Cyn mepBoOil MHCTaHIIMU, PAaCCMOTPEB BO3MOX-
HbIe OCHOBaHMUS IJIS1 OTKa3a B MPU3HAHUU U TIPUBE-
JIEHUW B MCITOJTHEHWE WHOCTPAaHHOTO apOUTpaKHO-
ro peureHus B cooTBeTcTBUU ¢ KonBenuuein OOH
1958 roma, BKiIOYasi HeapOUTPaOEIBbHOCThL CITOpa
M0 3aKOHAM CTpaHBl ITPU3HAHUS W IPUBEICHUS B
WCIIOJITHEHHUE, a TakKKe NMPOTUBOPEYMEe TIPU3HAHUS U
MpUBEACHNS B UCIIOJIHEHUE PelleHUs ee TTyOJIMYHO-
MY MOPSIIKY, HE YCMOTPEI OCHOBaHUM IIJIs1 OTKa3a 1
yIOBJIETBOPWII 3asiBieHre Banwell.

Takum obGpa3oM, apOUTpakHbIE COMTAIIEHUS MO
KOPITIOPaTUBHBIM CIIOpaM, 3aKI0ueHHbIe 10 1 ¢eB-
pang 2017 roma, B LEIsSIX CHUXEHHUS PUCKOB BO3-
HUKHOBEHUS TapaJlyIeIbHBIX MPOLECCOB MU pac-
CMOTPEHUS Criopa UCKIIOYUTEIBHO TOCYIapCTBEH-
HBIM apOUTpPaKHBIM CYJIOM JOKHbBI ObITh 3aKII0UEe-

AHAJIUTUKA

Hbl 3aHOBO WJIM OOHOBJEHBI. UTO KacaeTcsi oTKasza
B NMPU3HAHUM U MIPUBEACHUM B UCIIOJIHEHHUE apOu-
TpaXXHBIX PEIICHUI, KAK BHYTPEHHMX, TaK U MEXTY-
HapOAHBIX, B CyAcOHOI MPaKTUKE HEUCTTOTHUMOCTh
apOMTPaKHOM OrOBOPKM IO yXKe€ BBIHECEHHOMY
pelIeHUI0 HE paccMaTpUBaeTCsl B KauyecTBe Heap-
OUTpabeTbHOCTH MpeaMeTa cropa, Tak YTo OTMEHa
MPOUCXOIUT MO APYTUM OCHOBAaHUSIM.

Il
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Official Launch of Prague Rules
in cooperation with Global
Arbitration Review

14 December 2018

Venue: Prague, the Czech Republic
Time: 09.30-18.00
Language: English

Discussion topics:
— Horses for courses: common law vs. civil law procedure in
international arbitration

— Is the sky the only limit? Discovery and e-discovery in arbitration
— Lie to me. Fact witnesses vs. documentary evidence: can a paper lie?
— How much loaded guns contribute to the truth? Party appointed
vs. tribunal appointed experts
— Showing a sphinx face. Limits of the tribunal’s role in fact findings
— No place for old men? Jura Novit Curia in international arbitration
NB. The Conference will be concluded by a signing ceremony of the
Prague Rules, a group photo of the delegates in a historical place
in Prague and the Reception
For sponsorship opportunities please contact to
alexandra.brichkovskaya@arbitrations.ru
Register now http://gar.live/prague2018
www.praguerules.com

Date:
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APBUTPABEJIbBHOCTb CIMOPOB

APBUTPABEJIBHOCTb CINOPOB,

OCJIO>XXHEHHb
SQJIEMEHTOM: I

X MYBJINHHBIM
PABWJ10 UJTU

NCKJTKOHEHWE U3 TIPABUJIA?

AHHa Pa3aHoBa

OLLIMM KpuUTepueM sl OoIpeaeaecHus apou-

TpabeabHOCTU criopa B Poccum siBisiercst

XapakKTep CIOPHBIX ITPaBOOTHOIIeHUH. Tax,
CIIOp MOXET ObITh PACCMOTPEH B apOuUTpaxke, eCIu:
— OH BO3HUK U3 IpaXIaHCKMX IIPaBOOTHOIIICHMIA;
— B 3aKOHE OTCYTCTBYET IIPSIMOIA 3aIIpeT Ha pa3pe-

LIIEHUE TAKOT'o cIiopa B apouTpaxke. !

M3 aToro cienyet, 4To HeapOUTPaOdEJIbHOCTh CIO-
pa SIBIISIETCSI UCKITIOUeHUEM, a He OOIIM IIPaBUJIOM.

Tem He MeHee B pOCCUICKOI cy1eOHOI TTpaKTUKe
CJIOXMIACh KOHLEMLMS <«KOHLIEHTpaUUM ITyOand-
HBIX 3JIEMEHTOB», KOTOpasl MO3BOJIMIA HEKOTOPHIM
cylaM OrpaHMYUTh apOUTPadesIbHOCTh CIIOPOB U B
OTCYTCTBHE IIPSIMOTO 3ampeTa B 3akoHe. CorjiacHO
JAHHOM KOHLENUWY HAJIN4YUEe B CIIOPE MyOJIMIHBIX
3JIEMEHTOB MEHSIET IpaXkIaHCKO-IIPaBOBOI Xapak-
Tep OTHOIIEHU M HCKIYaeT apOuTpabeabHOCTh
TaKOoro CIopa.

Tak, B 2005 romy Beicmmit apOMTpakHBIN Cy
P® nocunTan HeapOUTpabEeTbHBIMU CIIOPHI IO TTO-
BOIY HEOBWDKMMOCTH M3-3a HAJIWYUS TPeOOBaHUS
0 TOCYIApPCTBEHHOH peructpanuu Ipap.? OgHaKO

' 9.2 ct. 1 3akona PP ot 7 mrost 1993 roma Ne 5338-1 «O mexpy-
HApOJZHOM KOMMepPUYeCKOM apburpaxe»; 4. 2 cT. 1 PegepanpHoro
3aKkoHa ot 24 vrona 2002 roga Ne 102-P3 «O TpeTeiicknx cygax
B Poccuiickoit @epepanum»; 4. 3 ct. 1 OenepanbHOro 3aKoHa OT
29 mexabpst 2015 roga Ne 382-D3 «O6 apburpake (TpeTeiickom
pas6uparensctBe) B Poccuiickoit Peneparmm».

I1. 27 napopmannonHoro nucbMa [Ipesuanyma BAC PO ot 22
nekabpst 2005 ropa Ne 96.

66 | Arbitration.ru

Kouctutynmmonnslii cyn P 3aHsuT MHYIO TO3UITHIO
M yKaszajl, 4YTO HEOO0XOAMMOCTb TOCYAAapCTBEHHOM
perucTpalyu npaB Ha HEABUXHMMOCTh HE MPUIAET
crnopy nmyoJIMYHO-MPABOBOM XapaKTep M, KakK Clel-
CTBUE, HE UCKITIOYAET ero apouTpadesbHOCTH.

Takum ob6pazom, peuieHrue KOHCTUTYLIMOHHOTO
cyla IO CIIopaM, CBSI3aHHBIM C perucTpalueil He-
NBXKMMOTO UMYILLIECTBA, MOATBEPAMIIO OOIIIee mpa-
BUJIO, OJHAKO MPUMEHUTEIbHO K IPYTMM OTHOIIE-
HUSIM cyaeOHas MpakThKa MpoaoJiKala paclIupsTh
CIUCOK HeapOUTpabeIbHbIX CIIOPOB.

Tak, HeapOuTpabeabHBIMU OBLIM TIPU3HAHBI
CHOpPbI O B3bICKAHUM YOBITKOB MO WHBECTUIIMOH-
HOMY KOHTPAKTYy, 3aKJIOYEHHOMY ¢ MYHHULMNAIb-
HBIM 00pa30BaHUEM,* CIIOPHI U3 MPaBOOTHOLICHUI
IO apeHJe JIECHBIX YY4acTKOB,> U3 IOrOBOpa 3aJiora
HEIBWKMMOCTH, HAXOISIIEHCS B TOCYIapCTBEHHOM
COOCTBEHHOCTH,® 13 JIOrOBOPOB, CBSI3aHHBIX C HEsi-
TEJIBLHOCTBIO B 0COOBIX 9KOHOMUYECKHUX 30HaX.’

IMocranosnenne Koncrurynmonnoro cyga PO or 26 mas 2011
roma Ne 10-TI1.

IMocranosnenne mpesuguyma BAC PO ot 3 anpensa 2012 roga Ne
17043/11 mo mermy Ne A41-29131/10.

ITocranosnenue mpesupuyma BAC PO or 11 ¢espana 2014 roga
Ne 11059/13 mo pemy Ne A26-9592/2012.

Onpenenenne BepxosHoro cyaa PO ot 27 fekabpsa 2017 roga mo
mery Ne A64-906/2017.

Omnpepnenenne Bepxosroro cyma PO ot 28 mrona 2017 roga mo
memy Ne A40-188599/2014.
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Cnopbl no noeoay HEOBMXKMMOCTH
Moznuua BAC PO

WMHchopmaluoqHoe nucemo Ne 96 om 22 .12.2005 a.

PewaeTtcs BOMnpoc
nyGnuyHoro npaea o

Cnop npuobpeta

roc. perucTpauum npas xapakTtep

Moauuna KC PO

nyénu4yHo-NpasoBOA

MocmaHosaneHue Ne 10-1 om 26.05.2011 2.

XapakTep cropa
3aBUCHUT OT CI'IEL[,HCbHKH
W cyOBLeKTHOro
cCOoCTagea
NnpaBoOOTHOLWUEHWA

pPerucTpauum H

ABNAeTcA 3nemMeHTOM
rpaxgaHcKoro
NpaBOOTHOLUEHWA

TpebosaHuWe roc.

nPHSHaKH KOHUEHTPauWun HYGHH‘leIX 3NeMeHTOB

CneunanbHbIA
cyB1LeKkT goronopa
*opeaH 20c. anacmu,
nyGnuyHo-npasoeoe
obpasosaHue

MyBnuyHbLIA Xxapakrep
JOrOBOPHbIX ODA3AHHOCTEH,

HMX CBA3L C BNACTHBIMMKA
NONHOMOYHAMMK

HeobxoaumocTs nybnuyxoro
KOHTPONA OTHOLLEHWH

BrogxeTtHoe
(hMHaHCUpOBaHHe

Cynpl, ciienys KOHLEMNUNN «KOHLIEHTPALUU IIy-
OJMYHBIX DJIEMEHTOB», TaKXKe IPU3HAIM HeapOu-
TpaOEeIbHBIMU CHOPBI M3 TOCYIAPCTBEHHBIX M MY-
HULUTATBHBIX KOHTPAKTOB, 3aKJIOYEHHBIX B CO-
otBeTcTBUU ¢ PemepabHBIM 3aKOHOM OT 21 Mo
2005 roma Ne 94-d3 «O pasMmenIeHN 3aKa3oB Ha
MOCTaBKM TOBapOB, BHIIIOJHEHHE PadOT, OKa3aHHUE
YCIIYT JUISE TOCYOAPCTBEHHBIX M MYHUIIMMAIBHBIX
HyX1»® 1 @enepanbHbIM 3aKOHOM OT 5 arpens 2013
roma Ne44-d3 «O KOHTpaKTHOI cuctemMe B cepe

8 Tlocranosnenue npesuanyma BAC P® or 28 suBaps 2014 roga
Ne 11535/13 mo pemy Ne A40-148581/12, A40-160147/12.

-
| veapSmpateniocts

HeapBbuTpabenLHOCTL

AHAJIMTUKA
eT Cnopbl 0
HeABUXUMOCTH
HeapbuTpabenkHbl
e Cnopsi o
HeABUXUMOCTH
apbuTpabenbHbl
Puc. 1
Llenb sakniyeHns Ocobas
foroBopa— oblecTReHHan
obecneyeHune Hyxna 3HaYUMOCTb
oblecTea OTHOLLEHUIA
HecoBmecTUmocTb
NPUHLUMOB CNeLlanbHOro perynupoBaHiia
NPaBoOTHOLLEHWA U NPUHLMNOB apbuTpaxa
Puc. 2

3aKyloOK TOBapoB, pabOT, yCJIyr Ajsl oOecrieueHusI
TrOCYJAapCTBEHHBIX M MyHULIUITAIEHBIX HYX» .
IMo3nHee, B pesynbTate pedopMbl apOUTPaKHOTO
3akoHogarenberBa 2016 roma, Cropbl M3 OTHOLLIEHUI
10 KOHTpaKTaM, 3aKII0YaeMbIM IS OOECIICUSHMS
TOCYIapCTBEHHBIX M MYHMIIMITAJIBLHBIX HYXI, ObLIN
NpU3HaHBI HeapOUTpadeIbHBIMU Ha YPOBHE 3aKOHa. !
OpHako MX HeapOMTPadeILHOCTL HOCUT JIMIITD Bpe-

° TlocTaHOBNIeHMe ApOUTPaXHOTO CyHa YpalabCKOro OKpyra
or 26 ¢espansa 2016 roga Ne ®09-12090/15 mo merny Ne A50-
21984/2015.

10 T1. 6 4. 2 cT. 33 ApOUTpPaXKHOTO HpOLjecCyanbHOro Kopiekca PO.
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MpuYnHbLI ap6UTPaGenbLHOCTU COPOB U3 OTHOLIEHUH,

perynupyembix @3 Ne 223, B nene A40-165680/2016

MpaxaaHcko-
NpaBoBOM
Xapakrtep

OTHOLLEHUN

MyBnuYHbIA aNeMeHT MOoXeT
orpaHu4nTh apGuTpabensbHocTb,
HO TONbKO B cuny
HOPMbI 3aKOHa o
HeapOuTpabensHOCTH UNK No
pelleHUIo cyaa ANa 3allnThl
nyénuW4yHoro nopsaka

0BycnoBneH ux
perynupoBaHuem
[pamgaHckum
Kofekcom PO

MEHHBII XapaKTep: KOraa 3aKOHOM OyIyT OIlpeae/IeHbI
apOUTpaKHbBIC YUPEKACHUS, YIIPABOMOUCHHbBIC aIMU-
HUCTPUPOBATh apOUTPaXK IO CIIOpaM M3 TaKMX KOH-
TPAaKTOB, JAHHBIE CITOPBI CTAHYT apOUTpadeIbHBIMMU. !

HecMoTpst Ha To 4TO OAHOM U3 Lieeit apouTpax-
HOU pedopMBI OBIO YCTAHOBUTH 3aKPBITHINA TIepe-
YyeHb HeapOUTpabeIbHBIX CIOPOB,'? MOJHOIO CITH-
CKa CIOPOB C NIYOJIMYHBIM 3JIEMEHTOM, KOTOpPBIE
He MOTYT OBITh pa3pellleHbl B aponTpaxke, B pedop-
MHPOBAaHHOM 3aKOHOIATEJbCTBE TaK M HE ITOSBU-
JIock. B pesynbTaTe cympl IPONOIKUIN PACIIUPSTh
chepy HeapOMTpaOETbHBIX CIIOPOB: ITIOJ YIPO30ii
OKa3aJIMCh CIIOPHIl 13 JIOTOBOPOB, 3aKJIIOYEHHBIX
Ha ocHoBaHuM MeaepanbHOro 3aKoHa OT 18 mions
2011 roma Ne 223-d3 «O 3aKymKax ToBapoB, pador,
YCIIYT OTHCIBHBIMU BUAAMM IOPUINIECKUX JIMII».
HoroBopsl, 3akiIouyeHHBIe B paMKax P3 No 223,
HEJIb3SI OTOXIECTBIISITH C TOCYIapCTBEHHBIMU KOH-
TpaKTaMH: 3TOT 3aKOH PETyJIHUpPYeT OTHOIICHMS, B
KOTOPBIX 3aKa34MKOM BBICTYMNAIOT IOPUANYECKUE
Jmia (TOCKOpIopalny, X03sIMCTBEeHHBIE OOIIeCTBa,
B YCTaBHOM KaITuTajle KOTOPBIX AOJISI YJacTHUS IIy-
OIMYHO-TIPABOBBIX 00pa3oBaHuil npeBbimaeT 50%,
OI0IKEeTHBIC YUYpexXneHus W ap.). JJaHHBIII 3aKOH

' Cr. 13 ®egepanpHoro 3akona ot 29 mekabpst 2015 roga Ne 409-
®3 «O BHeceHUN M3MEHEHUIT B OTME/NIbHbIE 3aKOHO[ATE/TbHbBIE
akThl Poccuiickoit @efepanyy v NpU3HAHUK YTPATUBLINM CUITY
myHKTa 3 9acTu 1 cratben 6 PemepanbHoro 3akoHa «O camopery-
m/[pyeMbe OpraHmnsanuAx» B CBA3Y C IPUHATIEM (De,r,[epaHbHoro
3axkona «O6 apburpaxe (Tpereiickom pasbuparensctse) B Poc-
cuiickoit Pepepanym».

IlosicHuTeNnbHasA 3amiucKa, BKI. B IIACIIOPT 3aKOHOIIPOEKTA
Ne 788111-6 «O6 apbutpake (TpeTeiickoM pa3buparebCcTBe) B
Poccniickoit @enepanym»
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OTCYTCTBYIOT 3anpeThbl
Ha nepefady B apbuTpaK

B 3akoHopaTenwcTBe Kak

HeapOuTpabenbHOCTb
JAaHHbIX CNOPOB He
ABNAETCA 3NIEMEHTOM
nyénu4Horo nopsaaka PO

4o, TaKk U nocne
pecopmMel 2016 .,

JaHHEIX CNOpOB
Puc. 3

MO3BOJISIET BBIOpaTh KOHTpareHTa IJisd 3aKJIIode-
HUSI JOTOBOpa Ha o0ecIeueHre HYXXI KOHKPETHOTO
IOPUANYECKOTO JIMLia, a He MyOJMYHOro oopa3oBa-
Hug." TeM He MeHee CcyIbl B KayeCcTBe 00OCHOBaHUS
apourpabenbHOCTH criopoB 1o M3 Ne 223 ykas3biBa-
JI Ha ITyOJUYHBIC 3JIEMEHTHI, IIPUCYIIE OTHOIIIE-
HUSM U3 TOCYJapCTBEHHBIX KOHTPAKTOB. 4

B T0 e BpeMs B HeckoJbKuX aenax 2016 roma
BepxoBuerit cyn PO npusHaBan ciopsl U3 IIpaBoO-
otHommeHuii mo ®3 Ne 223 apbutpabeabHbIMU. "
OpgHako B JAaHHBIX JejlaX apOUTpadeTbHOCTh CIIO-
POB yCcTaHABIMBaJIach HE KaK 00IIee MPaBUIIO, a KaK
MCKJIIOYEHUE, OOYCIOBICHHOE OOCTOSITEILCTBAMU
KOHKpeTHoro aena. Hanpumep, BbIBOJ 00 apOuTpa-
0eJIbHOCTHU cIlopa ObLI clieaH, MIOTOMY YTO JOTOBOP
He OBUI CBSI3aH C pealM3alieil TocylIapCTBEHHBIX
MporpaMmM M obecrieurBajl IPOU3BOACTBEHHYIO JIe-
STEJIbHOCTh IOPUANYECKOTO JInIa. '

Ocoboro BHMMaHUS 3acayxuBaeT neiio No A40-
165680/2016, B KOTOpOM CHOBa BCTajl BOIIPOC 0O
apourpabenbHOCcTH criopoB o M3 Ne 223. B maH-
HOM [I€JI€ TPETEUCKUI Cyll CTPOUTEILHBIX OpTaHU-
zamuit topoga nipu AHO «llenTp 1opmmmyeckoit

I BenseBa O. A. IIpaBoBoe 3akmodeHne ot 2 Mas 2017 roma Ne 19
10 TeMe «ApOUTPabeIbHOCTD CIIOPOB IO JOTOBOPAM, 3aK/TI0YeH-
HBIM B COOTBeTCTBMM C PeflepanbHbIM 3aKOHOM OT 18 mronsa 2011
roga Ne 223-®3 «O 3akynkax TOBapoB, paboT, YCIYT OT/ENbHbI-
MU BUTAMU OPUANYECKUX UL,

" Onpenenenne Bepxosnoro cyna P® or 20 mapra 2017 ropa no
nery Ne A40-168379/2016.

> Cm., Hamp.: ompepenenus BepxosHoro cymna PO ot 18 aHBapsa
2016 ropa 1o ey Ne A40-22961/15; ot 19 centsabpa 2016 ropa
o pemy Ne A09-14438/2015.

!¢ Onpenenenne BepxosHoro cyna P® or 30 mapra 2016 roza mo
nemy Ne A60-31268/2015.
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MOIEPKKU CTPOUTEJbHBIX OpraHM3allMii ropoaa»
B3bICKAJT B T0JIb3Y AO «MocCTemIoceTbCcTpoit» (TToa-
PSAMUUK) 3aJ0JDKEHHOCTD 10 gorosopy ¢ AO «Mo-
CUHXIIPOEKT» (3aKa3uMK-TeHnoapsmauk), 100%
aKIIMiA KOTOpOro MpuHaiexat r. Mockse. JlaHHBIN
JIOTOBOP OBLIT 3aKJTI0OYEH B paMKaX roCy1apCTBEHHOM
nporpaMMbl T. MOCKBHI 110 IPOBEACHUIO PadOT Ha
00beKTax MeTpornoauTeHa. Cyabl MepBOi M Kacca-
UOHHOW WHCTAHIUMA BBILATA WCTOTHUTEIBHBIN
JIUCT Ha UCTIOJIHEHUE PEIIEHUS TPETEHCKOTOo Ccya.

AO «MOCUHXITPOEKT» 00paTUIIOCh C XXaJTo0Ool B
Bepxosnriii cyn PD, cchutasich Ha O1omkeTHOE (DU-
HaHCUPOBaHUE TOTrOBOpa, €ro HampaBIEHHOCTh Ha
YIOBJIETBOPEHUE TOCYIAapCTBEHHBIX MOTPEeOHOCTEM
10 CTPOUTETLCTBY TPAHCIIOPTHON MH(PACTPYKTYPHI
1 HEOOXOIMMOCTD IMyOJIMYHOTO KOHTPOJIs. 1o ripu-
YWHE HEOIPEeaeIEHHOCTH B CYIEOHOU MpaKTUKE IO
BompocaM apOuTpabdenbHOCTH criopoB n3 @3 Ne
223 BepxoBHbiit cyn P® obpaTuics ¢ 3alpocoMm B
KoHcturynmonnsiii cyn P®, omHako mociemHuit
OTKa3aJICsl paccMaTpuBaTh JaHHBIN BOIPOC MO CY-
mectBy.'” B utone 2018 roga BepxoBHbriit cyn PD
OKOHYAaTEJIbHO PAacCMOTpPEN 3TOT CIOp W IpHU3HAI
JAaHHbIE OTHOIIEHUS TpaXkKAaHCKO-TIPaBOBBIMU, a
CITOPBI M3 HUX — apOUTpabeIbHBIMU. 8

IMosunuio BepxoBHoro cyma P® mo maHHOMy
JIeTy CIenyeT OLICHUTD MOJOXUTEIbHO, TaK KaK OHa
COOTBETCTBYET HOpMaM 3aKOHOMATeIbCTBA 00 apOu-
Tpaxe U rpaXJaHCKOIo 3aKOHoAaTe bCTRa. JlaHHOe
JIeJJ0 MOTJIO OBl CTaTh KIJIIOYEBBIM MJISI MPaBOBOIO
pa3BUTHS MPOAapOUTPaXKHBIX TeHAeHUIMI B Poccun,
OJIHAKO BCE HE TaK OMHO3HAYHO.

ITo npyrum nenam B BepxoBHbiii cya P® 6111 mo-
JlaHbI KacCallMOHHBIE XKaJT00bl Ha CyIeOHbIE aKThl, B
KoTopeixX criopbl 3 M3 Ne 223 mpu3HaBaUCh He-
apOouTpadebHBIMU. B CBSI3M ¢ TOXIECTBEHHOCTHIO
00CTOSITESILCTB NIeJla U HEOOXOAMMOCThIO TOJKOBa-
HUS OMHUX U T€X XX€ HOPM IpaBa MPOU3BOACTBO IO
JaHHBIM Xajio0aM ObLTO MPUOCTAHOBJIEHO IO BCTY-
TUIEHUS B 3aKOHHYIO CUJTY OTIpeAesIeHUs 1Mo aeay No
A40-165680/2016."

7 Onpenenenne Koncruryuonsoro cyga P® or 12 ampens 2018
roma Ne 865-0.

'8 Onpenenenne BepxosHoro cyga P® or 11 mions 2018 roga mo
nery Ne A40-165680/2016.

¥ Cwm., Hamp.: onpefienenns Bepxosroro cyma PO ot 7 mexabps
2017 ropa 1o memy Ne A40-9078/2017; ot 21 pmekabpsa 2017 ropa

AHAJIUTUKA

B utone — aBrycre 2018 roga mpou3BOACTBO IO
YKa3aHHBIM kajg06aM ObLIO BO30OHOBIEHO. OqHa-
ko BepxosHbiii cyn PP oTkaszancs rnepecMaTprBaTh
JaHHBIC ejia ¥ TTOCYUTa, YTO PeIIeHUs HIXKECTO-
SIIUX CYI0B O HeapOUTPabeIbHOCTH cIopoB 13 O3
Ne 223 He comepkaT cyaeOHOI OITMOKM WA CYIIE-
CTBEHHOTO HapyIlIeHWs HOpM TpaBa.?’

Taxum obpasom, MosiBIeHNE B TpakTHKe BepXoB-
Horo cyna P® ogHoro onpeaejieHusT B MOJb3Yy ap-
OUTPabeILHOCTH CIIOPOB 13 oTHOIIeHMH o M3 No
223 He U3MEHWJIO YCTOSIBLIErocs IMoAaxo[a BbICIIEH
cyneoHoit uHctanuuu. Io3unusg BepxoBHoro cyaa
P® 1o neny Ne A40-165680/2016 moka mpeacraB-
JgeT coboli cKopee MCKIIYeHUEe, HEXEIU HOBOE
MPaBuUIIo.

1o remy Ne A40-12265/2017; ot 11 mas 2018 ropa o memmy Ne A40-
138440/2017; ot 30 mrorns 2018 roma mo ey Ne A40-7391/2017.
Cwm., Hamp.: ompepenenne BepxosHoro cyma PO ot 24 mronsa
2018 ropma mo memy Ne A40-49560/2017; ot 30 mrona 2018 ropa
mo mermam Ne A40-9078/2017, A40-12314/2017, A23-2501/2016.
Taxoke He OBUIN TIEPEJAHBI B KACCALNIO [iea C 06CTOSITebCTBA-
My, moxoxumy Ha peno Ne A40-165680/2016: ompenpeneHue
BepxosHnoro cyna P® ot 27 miona 2018 ropa no gemam Ne A40-
79471/2017, A40-242465/2015.
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OBb30P CYLEBHbIX
PELLUEHUWN PO

Banepusa lNyennHuesa

Homep pena B rocygapcteseHHom cype: AKIMN18-566.

CtopoHbI crnopa:

MuHUCTEePCTBO CTULMM PO - aAMUHUCTPaTUBHbIN OTBETUUK.

MpeacTaBUTENIN CTOPOH B FOCYA,apPCTBEHHOM CYAeE:
AHO «LleHTp apbuTtparkHOro pasbmnpatenbCcTBan:
1. O. AcTtaxos, M. 3. Mopo30B.

MuHucTepcTBo tocTuummn PO: . M. XXaHpaposa.

AHO «LleHTp apbuTtpaxkHoro pasbupaTtenbctsa» (Poccus) - agMUHUCTPATUBHBIN UCTELL;

FO. I. VIBaHeHKoO.

Cyabs, BbIHECLLUWIA PELLIEHNE B rOCY4apCTBEHHOM Cye:

MHble nnua, yyacTBOBaBLUME B 3aC€laHMU B rOCYapCTBEHHOM cyae:
Mpokypop leHepanbHOM NpoKypaTypbl Poccuinckomn epepauum — E. V. KopobKos.

MPOLLELYPA BblJAYM PEKOMEHOALUA O NPEOOCTABJIEHUAU CTATYCA
NMOCTOAHHOIO APBUTPAXXHOTIO YUYPEXXAEHUNA COOTBETCTBYET 3AKOHY

14 aBrycra 2018 roma BepxoBHblii cyn Poccuiickoit
®eneparyu BeiHeC peteHue! mo ncky AHO «Llentp
apOUTpakHOTO pa3dupaTeabCTBa» O MPU3HAHMUU HE-
IEeUCTBYIOIIMMU HeKOTOphix HOopM Ilomoxenus: o
MopsiAKe co3maHus U aesTenbHocT CoBera II0 Co-
BEPIICHCTBOBAHUIO TPETEMCKOTO pa30oMpaTesIbCTBa.
ITonoxeHue yTBEepXAEHO MNOCTaHOBJIeHUEM Mu-
HuctepctBa roctninn PO, CyneOHBIM aKTOM OBIJIO
OTKa3aHO B IPU3HAHWU HOPM HEIEHCTBYIOIIUMU, a
IIOBOIBI MCcTHA 00 ux mpoTuBopeunu PeneparbHOMY
3akoHy «O0 apOuTpaxe (TpeTeicCKOM pa3OupaTeib-

! Pemenne BepxoBHoro cyma Poccuiickoit ®epepanuy ot 14
asrycra 2018 ropa no ey Ne AKITI18-566.
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ctBe) B Poccuiickoit @enepaumu»? u enepanbHo-
My 3aKOHY «O 3allnTe KOHKYPEHLIMI»® CYI ITOCYM-
TaJl IUIIEHHBIMU IIPABOBBIX OCHOBAHMIA.
OcnopeHHBbIe HOPMBI PETYIUPYIOT IOPSIIOK CO3-
naHus U nesateabHocTr CoBeTa IO COBEPIISHCTBO-
BaHMIO TPETEHCKOro pa30MpaTebCcTBa, a TaKXkKe
MPOILEAYPY PACCMOTPEHUS 3asBJICHHUS O BbIOadye
pexomenganun [IpaButensctBy PP o mpemocTaB-
JICHUM TIpaBa Ha OCYIIECTBIeHUE (PYHKIIUI ITOCTO-

2 QepnepanbHblil 3aK0H 0T 29 mexabpst 2015 roga Ne 382-D3 «O6
apburpaxe (Tpereitckom pasbuparensctBe) B Poccmiickoit
DQenepanun».

* QepepanbHblit 3aK0H oT 26 mionsa 2006 roma Ne 135-03 «O
3aIyTe KOHKYPEHIMIL».



SIHHO JEWCTBYIOIIETO apOUTPaKHOTO YUPEXKIECHUS,
B TOM YMCJIE MPOIIeAypY IEPBUIHOTO PACCMOTPEHUS
CeKpeTapeM JOKYMEHTOB, IIPEACTaBISIEMbIX IS
BbIJA4M TaKOW peKoMeHmaiu. B nckoBoM 3asiBiie-
HUM aBTOHOMHAas HEKOMMepuecKas OpraHu3aius
«IleHTp apouTpaxkHOTO pazdupaTeSbCTBa» yKaszalia
Ha TO, YTO YCTaHOBJIEHHAs! HOpPMAaTUBHBIMU aKTaMH
Mpolienypa pacCMOTPEHUSI JOKYMEHTOB M BbIIa4yM
PEKOMEHAAIUI HE TIO3BOJIAIIA €M PeaATU30BaTh CBOM
3aKOHHBIA MHTEPEC B PACCMOTPEHWM M aHaIu3e
3asIBJICHMSI O MPEIOCTaBICHUM TpaBa Ha OCYIIECT-
BJIeHVE (DYHKIIMU MOCTOSTHHO I€MCTBYIOIIETO apOu-
TpaxkHoro yupexaeHus. [1pu odbpaieHru B MuHu-
CTEpPCTBO IOCTUIIMM aBTOHOMHOUW HEKOMMEpPUYECKOM
OpraHu3aIuy ObLIO HEOTHOKPATHO OTKAa3aHO B ITe-
penavye COOTBETCTBYIOIIETO 3asIBJICHUS U MPEICTaB-
JICHHBIX TOKYMEHTOB Ha paccMoTpeHue B CoBeT 1o
COBEPIICHCTBOBAHUIO TPETEWCKOTO pa30duparesb-
ctBa. TeM caMbIM, IO MHEHUIO UCTIA, MUHUCTEP-
CTBO IOCTMIIMM BOCIIpENsITCTBOBaIO Aoctyrmry AHO
«IleHTp apOuTpaxkHOTO pa3dUpaTeabCTBa» Ha PhI-
HOK YCJIYT 10 apOUTpaxy.

Ilpu stoM wuctenr otMetwa, 4yto IlomoxeHue
0 Topsake co3maHusd u AesarenbHocth CoBera,
YTBEpPXIeHHOe MUHUCTEPCTBOM IOCTMIIMU, Hajie-
JISET TIOCeAHee IMUPOKUMM TTOJTHOMOYUSIMU, MO-
3BOJISIIOIIUMU MUHUCTEPCTBY CBOMMMU ACHCTBUSIMU
noaMeHaTh TojHomouust CoBeta. B yacTHocTH,
B COOTBETCTBMM C TIOJIOXEHHUEM II€pBUYHOE pac-
CMOTpEHNME 3asBJICHUS O BbIIa4e€ PEKOMEHIAIK
U WHBIX JOKYMEHTOB OCYILECTBISIETCS CeKpeTapeM
Cogerta ¢ yyacTHeM AOJDKHOCTHBIX AL MUHUCTEP-
CcTBa locTULIMU. Takke MOKYMEHTBI, HEOOXOaUMBbIE
IS pacCMOTPEHUS 3asBICHUS, TMPEICTaBISIOTCS
B MUHUCTEPCTBO IOCTULIMMA B COOTBETCTBUU C yU-
PEXAEHHBIM 3TUM Xe MUHUCTEPCTBOM IEPEUYHEM.
CornacHo BblpaxeHHoMy AHO «IleHTp apoutpax-
HOTO pa30MpaTesbcTBa» MHEHMIO, BOIIPOC O BhITade
MPaBUTEIbCTBY PEKOMEHAAIIUMN O MPEIOCTaBICHUMN
MpaBa Ha OCYIIECTBJIEHWE (PYHKIIUI MOCTOSHHOTO
apOMTPaKHOTO YUPEXKICHUS TOJDKEH pellaThesl He-
3aBUCHMON CTPYKTYypoil 0e3 amMUHUCTPAaTUBHOTO
KOHTPOJIs1 MUHMCTEPCTBA IOCTULINM.

BricTynaBiiee agMUHUCTPATUBHBIM OTBETYMKOM
MUWHUMCTEPCTBO yKa3aslo, 4TO Mpu NpuHsaTUU Ilono-
>KeHUS AeHCTBOBAJIO B Mpeaeax MpeaoCTaBIeHHbIX
€My 3aKOHOM ITOJJTHOMOYMIA, a HOPMBI OCITapuBae-
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MOTO aKTa COOTBETCTBYIOT AEHCTBYIOIIEMY 3aKOHO-
JaTeIbCTBY.

B cBoem pemeHun BepxoBHBIN cyn momaepkai
no3unuilo MuHHUCTepcTBa locTUIMU Poccuiickoi
®enepanyn. [1pu paccMOTpeHUU iea Cy/I PUILeST
K BbIBOay, uTo doBoabl AHO «IleHTp apOuTpax-
HOTO pa30upaTeIbCcTBa» CBOIATCS K HECOTJIACHUIO
C YCTaHOBJIEHHBIM B COOTBETCTBUHU C 3aKOHOM IIO-
pSIIKOM co3naHus u aesatenbHoct CoBeTa U K He-
11eJIeCO00pa3HOCTU  OCHApUBAEMBIX  ITOJIOXECHMIA.
ITpu sTOM BOIpOC 1I€J1I€COO0PA3HOCTH TPUHATHUSI
aKTOB KaKMM-JM0O TOCyIapCTBEHHBIM OpraHOM
CyIbl paccMaTpuBaTh He BIIpaBe, a OCIIapMBaeMble
HOpPMATHBHBIE TTOJIOKEHMS OBLIN YTBEPXKIACHBI MU-
HUCTEPCTBOM MpaBoMepHo. [IpoTuBopeunii Mmexmy
paccMaTprvBacMbIMU HOPMATUBHBIMU TIOJIOXKECHUS -
MU U 3akoHamu «O0 apouTpaxke (TpeTeiickoMm pas-
oupatenbctBe B Poccuiickoit @enepaunm» u «O
3alllMTe KOHKYpeHLIM» BepXOBHEIN cyn Takke He
YCTaHOBUJIL.

IToMumo mpouero, cya yKa3al Ha TO, YTO aAMHU-
HUCTPATUBHBIM MCTEl] HEMpPaBWJIBHO MCTOJKOBAJ
HopMBI TTojToxkeHUs, COrJTaCHO KOTOPBIM pellieHue
O JMATBLHENIIEN Tiepegaye 3adBJICHUSA U TIPENCTaB-
JICHHBIX TOKYMEHTOB ocylecTBisieTcs: COBETOM IO
COBEPIICHCTBOBAHUIO TPETEWCKOTO pa3duparesb-
cTBa, a He MUHKUCTEPCTBOM IOCTULIMU. BepXOBHBII
Cyl He TOocYuTal HEOJHOKPAaTHBIA oTKa3 MuHM-
CTEPCTBa IOCTUIIMM B JaJIbHEHIIIEM pacCMOTPEHUU
JOKYMEHTOB OCHOBaHMEM JIJIsI TIPU3HAHUS OCTIapy-
BaeMbIX HOpM HeAelcTByOMMMHU. [Tpoune n10BOABI
WCTLA OBbLTA TPUHSTHI CYIOM 3a TIPEUIOXEHUST 00
W3MEHEHMU YCTaHOBJICHHBIX HOPM, HE yKa3bIBalo-
IIMe Ha HECOOTBETCTBUE 3aKOHOAATEIbCTBY KOH-
KPETHBIX MOJIOKEHU oclapuBaeMOro akTa.

ITo pesynbpTaTaM paccMoTpeHus aejia BepxoBHBI
CyJ TMIPMHSLI pellleHre 0TKa3aTh B yIOBIETBOPEHUU
uckooro 3asgsieHus1 AHO «IleHTp apOuTpaxkHOTO
pa3oupaTeaIbCTBaAY.
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CtopoHbI crnopa:
00O «[MupuTta» (Poccusa) - ncteu;
000 «KnuH» (Poccusa) - oTBETUMK.

MpepncraBuTENN CTOPOH B TPETENCKOM Ccype:
H/n.

ApbuTtpbi:
A. B. KpaBLioB (e4MHO/IMYHBIN apbuTp).

lNepBas nHctaHumsa: T. H. MwiTaHoBa.

C. B. KpacHosga.

Homep pena B rocyaapcTseHHoM cyae: A40-103738/2018.

MpepcTaBUTENN CTOPOH B rOoCy4apCTBEHHOM CyAe:
[MpeacTaBUTEIM CTOPOH Ha 3acefaHue He ABUJINCh.

CyabM, BbiHECLUME peLUeHUE B rOCYAapCTBEHHOM cyae:

KaccaumorHas nHctaHums: C. B. HevaeBa (npeacenatenscTeytowmi cyapbs), H. FO. lyHaesa,

FOCYOAPCTBEHHbIV CY[, HE NPUHAJT LOKA3ATE bCTBA 3AKJ/TFOYEHUA
JOroBOPA, KOTOPBIE HE BblJI NMPEAOCTABJIEHbI TPETEMCKOMY CYAY

16 aBrycra 2018 roma ApOuTpaxKHbIi cyal MOCKOB-
CKOTO OKpyTa BBIHEC pelieHue* 0 MpPaBOMEPHOCTH
otkaza B Belgaue OO0 «ITuputa» UCIIOTHUTEIHHO-
TO JIMCTAa HAa MPUHYAUTEIbHOE UCIOJHEHUE pellle-
HUS TpeTerickoro cyaa B oTHomeHnn OO0 «Knun».
PaccMoTpeB 1o B KacCallMOHHOM MOPSIAKE, TOCY-
JApPCTBEHHBIN CY/ MPUIIIES K BBHIBOAY O MPOTUBOpPE-
YUM WCTIOJHEHUS pPellieHUs] TPETeMCKOro cyaa my-
onmyHOMy nopsaaxKy Poccun.

Kaxk ObU10 yCTaHOBJIEHO CYAOM ITI€pBOIl MHCTaH-
uu, 1 Hos6ps 2017 roga MeXIy IByMST pOCCUICKH-
MU KOMITAaHUSIMU OBLT 3aKJTIOYEH TOTOBOP TEHEXKHO-
ro 3aiima. [TozgHee mexay OOO «Ilupura» u OO0
«KmMH» BO3HUK CIIOp B OTHOIIIEHUHU 3aKJIIOYEHHOTO
JIOTOBOpa, IJIs1 pa3pellieHusI KOTOPOro I0 corailie-
HUIO CTOPOH OBUT CO3[aH TPETEUCKUIA Cyll B COCTaBE
€IUHOJINYHOIO apbuTpa ApOUTPaKHOTO TpeTei-
ckoro cyna r. Mocksel A. B. KpaBuoBa, u3BecTHO-
TO KaK ydpeauTelsid U mpeaceaaress ApOuTpaxkHOro
Tperteiickoro Cyna r. MocKkBbI (KOTOPBIiA, K CJIOBY,
He moJTyyus paspeineHus [IpaBuTenbcTBa Ha aqMu-
HUCTPUPOBAHME TPETEHCKOro pa3drpaTesibCTBa U He

* TlocraHoB/eHNe ApOUTPaXKHOTO cyfa MOCKOBCKOTO OKpyra OT
16 aBrycra 2018 roma mo memy Ne A40-103738/2018.
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HWMeJ TIPaBO OCYIIECTBISATh TaKylo MEITeTbHOCTD C 1
Hos10ps1 2017 romga) Ilo pesynbrataM pacCMOTPEHUS
nena 3 mast 2018 roga enMHOIMYHBIM apOUTPOM OBLIO
BbIHECEHO pelieHue o B3bickaHuu ¢ OO0 «Knun» B
nonb3ly OO0 «Iluputa» gonra mo JOroBopy 3aiima
(okoso 1,95 maH py6.). PemieHue He OBLIO UCITOJ-
HEeHO 100poBOJILHO, B ¢BsI3U ¢ yeM OO0 «ITuputa»
00paTHUIOCh B TOCYIAPCTBEHHBINA apOUTpakKHbBINA Cy
C 3asIBJIEHMEM O Bbla4ye WCIIOJHUTEIBHOTIO JINCTA Ha
MPUHYIUTEIbHOE UCTTIOTHEHWE JAHHOTO PEIeHHUS.
OngHako TOCyHapCTBEHHBIM apOUMTpaXkKHBIA Cy1
TepBOI MHCTAHIIMY B BbIJaue UCIIOTHUTEIBLHOTO JIN-
cTa OTKasaj, a BCJed 3a HUM M ApOUTpPaKHBINA CyI
MOCKOBCKOI0O OKpyra B KadyecTBE Cyla KaccalliOH-
Hoil uHcTaHumK. Cya cocnajcs Ha HeHaIIeXallyro
OLICHKY TpEICTaBICHHBIX TPETEMUCKOMY CyIy TOKa3a-
TEJILCTB CYILIECTBOBAHUS MEXTY CTOPOHAMM JOTOBOPa
3aliMa, TIpX 3TOM CZEJIaB BBIBOJ O TOM, YTO B €70 KOM-
TETEHIIUIO HE BXOAUT UCCIIeTOBaHUE TOTIOTHUTETHLHO
MpEeACTaBJIEHHBIX B MaTepHAaJIbI JiejIa TOKa3aTeIbCTB.
Ha MoMeHT 3akiiouyeHusi CTOpOHaMM JIOTOBOpa
3aiiMa JaHHBIA BUI JOrOBOpA CUMTAJICS pEaTbHOM
CHIEJIKOM, a 3HAYMT, TIPU OLIEHKE €r0o CYIIECTBOBAHUS
MojJieXajla yCTaHOBJIEHUIO (baKTUYecKas Tepeaada
JIEHEeT 3aMMOoaBLEM 3aeMIUKY. OqHaKo, TT0 MHEHUIO



TOCYIAPCTBEHHOTO Cyla, TPETEWCKUI Cyll He UCCIle-
JIOBaJT TOKA3aTeJIbCTBA Mepeaadr JEHEXKHBIX CPECTB,
HapYIIXB OCHOBOMOIAraloIIi MPUHIIUIT POCCUICKO-
IO MpaBa — NPUHIIUI 3aKOHHOCTH, U, CJIEIOBATEIbHO,
MPUHSUT pellieHue, TMPOoTUBOpeYallee MMyoJTuIHOMY
nopsinky Poccuiickoit @eneparuu.

IIpu atoM ApOuTpaxHbiii cynq MOCKOBCKOIO
OKpyTa MOCUMTAJ, YTO MPEACTaBICHHbIC B MaTepHa-
JIbl IeJ1a B TOCYAapCTBEHHOM CYyJIe JOTIOTHUTEIbHbIE
JI0OKa3aTeIbCTBa, TMOATBEPXKAAIONINE 3aKIIOUYEHUE
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CTOpOHaMU JOTOBOpaA 3aliMa, He MOIJIeXXaT pacCMO-
TpeHuto. I'ocyaapcTBEeHHbBIN apOUTPaKHBIN Cyd He
00Jy1amaeT MOJJHOMOYMSIMH Ha pacCMOTPEHMUE 110 CY-
IIECTBY CIOpa, pa3pelleHre KOTOPOro OTHECEHO K
KOMITETEHLIMY TPETEeCKOro cyaa.

Ha ocHoBaHMU U3/10XKEHHOTO APOUTPAXKHBIN CY1I
MOCKOBCKOI'0 OKpyra oTkasaj B BblJauye MCITOJIHU-
teabHOTo ructa OO0 «Ilupurta», OCTaBUB Ompee-
JIeHWe cyla MepBOii MHCTAHLIMM Oe3 M3MEHEHUs, a
KaccallMOHHYIO XXaj00y — 6€3 YIOBJIeTBOPEHMUSI.

CTopoHbI cnopa:

MpeacTaBuTEeIN CTOPOH B TPETENCKOM Cyae:
H/n.

ApbuTp:
E. B. JlayTc.

AO «AToMIHeproCobiT»: M. B. ChenyxuHa.

A. . ABarumsH.

Homep pena B rocypapcteseHHoM cype: A40-129953/18-141-962.

AO «AToM3HeproC6bIT» (Poccus) - 3a9BUTE/Ib B FOCYAaPCTBEHHOM CYAE;
000 «AtomTennodnekTpoCeTb» (Poccusa) — [OHKHUK MO peLLeHNIo TPETENCKOro cyaa.

MpeacTaBuUTEIN CTOPOH B rocyAapCTBEHHOM cyAe:

OO0 «AtomTennodnekTpoCetb»: O. H. [daBblaoBa.

Cyabs, BbIHECLUMI peLLeHue B rocygapCcTBEHHOM cyae:

PECTPYKTYPU3ALUA OOJITTA, OCHOBAHHASA HA PELLUEHUN TPETEMCKOIO CYJA,
HE NMPENATCTBYET BbIAAYE NCMOJTHUTEJIBHOIO JINCTA

3aKkiI0YeHe CTOPOHAMU COMIALIEHUS] O PEeCTPYyK-
TYpU3alMK 3a0JOKEHHOCTU, OCHOBAHUEM KOTOPOit
SIBJISIETCS pellieHUe TPETEHCKOro cyna, He sSBIIsIeTCs
MPENSITCTBUEM TIPU BbIaYe UCTIOJTHUTEIBHOTO JINCTA,
yKa3zan ApOUTpaXKHbIN ¢yl I. MOCKBBI B CBOEM OITpe-
neneHuu ot 14 aBrycra 2018 roga.’ PaccMmatpuBast 3a-
SIBJIEHWE aKIIMOHEPHOTro 001ecTBa «AToMOHeproC-
OBIT» O BBIJIAYE MCIIOTHUTEIBLHOIO JIMCTA HA TIPUHY-
JIUTEbHOE WCIIOJHEHUE €ro JTOYEPHUM OOIIECTBOM
«AtomTemnodnexkTpoCeTb» pelIeHusT TPeTeHCKOro
cyla, ToCyaapCTBEHHBI apOUTPaKHBIN Cyl omvpai-
¢4 Ha noctaHoBiieHne KoHncrurynuonHoro cyaa PO.

> Ompepenenne ApburpaxHoro cyfa . Mocksbel oT 14 aBrycra
2018 ropa mmo gemry Ne A40-129953/18-141-962.

CoracHo MaTepuajiaM jeJia, MEXJIy BBILIEYIO-
MSIHYTBIMM OOIIIECTBAMM OBLT 3aKJIIOYEH JOTOBOP
okazanus ycayr. 10 masg 2018 roma eAMHOIUYHBIM
apOUTpOM apOWTPaXkKHOTO IIEHTpPAa TPU aBTOHOM-
HOl HEeKOMMepueckoil opraHuzauuu «MHCTUTYT
COBPEMEHHOI'0 apOuTpaxka» OBUIO IPUHSITO pelle-
Hue 1o ucky AO «AToMBOHeproCObIT» 0 B3bICKAHUUN
3a/I0JDKEHHOCTH, a TaKXKe Pacxo/oB IO oIjiaTe ap-
outpaxkHoro cbopa (okojo 8,5 MJIH py0.) o JaH-
HoMy goroBopy ¢ OO0 «AtoMTermoBHeproCobIT».
KomrmereHisi Ha paspellleHue CIopoB B OTpaciu
aTOMHOI DHEPTreTMKU Oblaa TepelaHa BBIIIeYIO-
MSIHYTOMY apOUTpaXkHOMY LICHTPY Tocjie peopMbI
Tpeteiickux cymoB 2016 roma. JIo aToro aena B 1aH-
HOI1 oTpaciv nepeaaBaarich Ha paCCMOTPEHUE Tpe-
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TEWCKOMY Cyday I pa3pellieHrus] SKOHOMHUUYECKUX
CIIOPOB TIPU YaCTHOM yupexaeHuu «LleHTp Tpereii-
CKOTO PETYJIMPOBaHMS U TIPaBOBOM 3KCIEPTU3BI»,
yupenuTesieM KoToporo sBisiics PocatoM.

IMockombKy pellieHue TpeTelcKoro cyaa He ObLIo
ucnonHeHo OO0 «AromTemnodnekTpoCeTb» 10-
opoBosibHO, AO «AToMBDHeproCObIT» 00PaTUIOCh
B ApOUTpaxHBI cya T. MOCKBBI C 3asiBIEHUEM O
BbIJIa4€ MCIOJHUTEIBHOTO JIMCTA HA €r0 MPUHYIM-
TeJIbHOE UCITOTHEHUE.

B xoze paccMoTpeHus fesia OTBETYMK COCIajcs Ha
TO, 4TO Mexkny HUM 1 AO «AToMDHeproCOBIT» OLLIO
3aKJTIIOYEHO COTJIallieHUE O PeCTPYKTYpU3ally J0JITa,
un3-3a yero, no MHeHn0 OO0 «AToMTemnodaeKkTpo-
CeTb», y cy/a OTCYTCTBOBAJIM OCHOBAaHMS /IS BBIIAYU
WCTIOJTHUTENIBHOTO JINCTA Ha TIPUHYAUTENIBHOE HC-
MOJTHEHWE PEIIeHUST eAMHOJIMYHOTO apOUTpa TpeTeli-
ckoro cyna. OmHako ApOUTpaKHbBIA ¢yl I. MOCKBBI
OTKJIOHWJI IOBOJIBI OTBETYMKA, PUMEHMB 110 aHAJIO-
ruu onpeneyneHne KoHcruryunonHoro cyga PD ot
13 okTsa6pst 2009 roma,’ ykassIBaloliee, 4YTo cama 1o

¢ Omnpepenenne KoncrurymmonHoro cyaa PO ot 13 okts16ps 2009
rozma Ne 1286-0-0 «O6 oTka3e B IPUHATUY K pACCMOTPEHUIO JKa-
71065 0011eCTBA C OTPAaHNYEHHOI OTBETCTBEHHOCThIO «CTpoitd-
HeproKommnekc» Ha HapylleHNe ero KOHCTUTYIIOHHBIX IIPaB 1

ceOe BblIaya MCMOJHUTEBHOTO JINCTA JIUIb (PUK-
CUpYeT YCTaHOBJICHHBbIC CYJIeOHBIM aKTOM IIpaBa U
00513aHHOCTHU CTOPOH, a TAKXKE YTO Bbl1aya UCITOJIHU-
TEJBLHOTO JIMCTa Ha BCIO CYMMY, MOUIEXXAIIYIO yIuiaTe
110 MUPOBOMY COTJIAIICHUIO, HE TIPETSITCTBYET TIPel-
CTaBJIEHUIO JODKHUKOM J0KAa3aTeIbCTB YaCTUIHOTO
WUCTIOJTHEHUSI MUPOBOTO COIIAILIEHUS] B XO/IE UCIIOJI-
HUTEJILHOTO MPOM3BoACTBa. ONUpasich Ha BHIPAXKEH-
HYI0 B OMNpeAeeHUU TTO3ULINIO, TOCYIapCTBEHHBIN
apOWTPaKHBIA CyI MPUIIEN K BEIBOLY O TOM, UTO 3a-
KJIIOUEHHME CTOPOHAMM COIJIAILLIEHUSI O PECTPYKTYPH-
3aI[My JOJITa HE TIPETSITCTBYET IMOATBEPXKACHUIO MPaB
1 00SI3aHHOCTE CTOPOH, B CBSI3U C YeM MPUHSUT pe-
LIIEHKE O BbIIa4Ye UCTIOJTHUTEIBHOTO JIMCTA HA TIPUHY-
JIATEJIbHOE UCTIOTHEHNE PEIIeHUST TPETECKOTO Cy/a.
ITo pesynbratamM paccMOTpeHMs ejla ApOUTpaxK-
HBIM CylIOM T. MOCKBBI OBIJIO TIPUHSITO pEIIECHUE
O YacTUYHOM YAOBJETBOpeHUU TpedoBaHuss AO
«AToMDHeproCObIT» B OTHOIIEHUH 3aJ0JKEHHOCTH
10 TOrOBOPY 3aitma (cBbIie 7,5 MiH pyo.). [Tpu aTom
CyZl OTKa3ajJ BO B3bICKAHWU B MPUHYIUTEIBHOM I10-
PsIIKE pacxooB IO oIjiaTe apOUTpaxkKHOro coopa.

CBO6OX 4. 2 cT. 142 ApOUTPa’KHOTO IIPOLIECCYanbHOrO KOfjeKca
Poccuiickoit epepanym».

CTopoHbI crnopa:

MpepncraBuTENN CTOPOH B TPETENCKOM Ccype:
H/na.

ApbuTp:
H. B. [paBupoB (egMHOANYHBIA apbUTP).

WM . B. MoMoT: anyHo.
I C. M. Ctpukko: O. K. dDunnyes.
OO0 «TaHTan»: NpeacTaBUTE b HE ABUJICS.

MepBas nHctaHums: T. H. MwaHoBa.

Homep pena B rocyaapcteseHHoM cyae: A40-100082/2018.

MM O. B. Momort (Poccus) - 3aaBUTeNb KacCaLMOHHOM 3Kanobbl;
MM C. M. Ctpukko (Poccus) - AOMKHUK MO peLLIEHNIO TPETENCKOro CyAa;
OO0O «TaHTan» (Poccusa) - 3aMHTEPECOBaHHOE NNLLO.

npeACTaBMTeﬂM CTOPOH B rocy,apCtB€eHHOM cyje:

Cyabu, BbiHECLLME peLLEeHUE B roCyAapCTBEHHOM cyae:

KaccaumoHHas nHctaHums: C. B. Hevaes (npeacenatensctayrowmi cyaps), H. . denncosa, C. B. KpacHosa.
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PACCMOTPEHMUE TPETENCKUM CYOOM CMOPOB O NPU3HAHUU MPABA
COBCTBEHHOCTU HA 3EMEJIbHbIE YHACTKU NMPOTUBOPEYUAT NMYBJINHHOMY

NMnoPAOKY POCCUUN

15 aBrycra 2018 roga ApouTpaxxHabIii cyn MocKoB-
CKOT'O OKpyra BBIHEC peIIeHHE IT0 KacCallOHHOMN
XKajnobe MHAMBUAYAJIbHOTO MpeanpuHumarens .
B. Momora Ha onpeneiaeHue ApOUTpaxKHOro cyaa
r. MOCKBBI, B COOTBETCTBUM C KOTOPBIM 3asIBUTEIIIO
2KaJI00BI OBLJIO OTKA3aHO B IPUHYAUTEILHOM HUCIION-
HEHUH pelIeHUs TpeTelcKoro cyna. EnmHommaHbI
apOuTp, pa3pellaBIIMii CIIOp HA OCHOBAaHMHU MCKa
npennpuaumMatenss K C. I1. Crpmxkko, mpusHa
npaBo cobctBeHHocTu . B. MoMmoTra Ha 3eMenb-
HbIE YJACTKH, SIBJISIOIIMECS IIPEAMETOM AOTOBOpa
mexnay C. I1. Ctpuxko u OOO «TaHTtan», mmpaBo-
MpeIIIecCTBEHHUKOM HCTa. B cBoeM mocTaHOBIIe-
HUU' CYI KacCallMOHHON MHCTAHLIMU HOATBEPINII,
YTO pellIeHUE TPETeICKOIO Cyaa HE MOXET SIBJISIThCS
OCHOBaHHMEM IJIsI IIPM3HAHUS 3a JIUIIOM IIpaBa co0-
CTBEHHOCTH Ha 3¢MEJIbHBIN YIaCTOK.

B 2017 romy wHIMBMOYaJbHBIN TIpeAIpUHIMA-
tenb C. I1. Ctpmkko B KadecTBe mpomasna u OO0
«TaHTan» B KayecTBe ITOKYMATeNIs 3aKIIOUMIN PSI
JIOTOBOPOB KYIUIM-TIPOAAXHN 3€MEJIbHBIX YJAaCTKOB.
B anpene 2018 roga o61IecTBO ¢ OrpaHNYEeHHO OT-
BETCTBEHHOCTBIO IIepenajo IpaBa U OOS3aHHOCTHU
10 JOTOBOPY MHAMBHUIYyaJIbHOMY MpEIIIpUHUMATE-
mo JI. B. Mowmorty. IlocneagHuii oOpaTuiicst B Tpe-
TelicKuii cyJl ¢ TpeOOBaHUEM O TIpeKpallleHUU ITpaBa
coocrBseHHocTH C. I1. Ctprmkko u mpu3Hanuu 3a /1.
B. MomoToMm 1ipaBa COOCTBEHHOCTU Ha 3eMeIbHbIE
YYacTKH, SIBJISIONIMECS IIpeaMeToM aoroopa. H.
B. I'paBupoB, Bxomsiuii B cocTaB apOUTPaKHOI'O
neHTpa npu AHO «IIpaBocymme» (He MMEOIIETO
pa3peleHrs Ha PacCCMOTPEHUE CIIOPOB B Ka4eCTBE
MOCTOSIHHO JEMCTBYIOIIET0 apOUTPaXKHOIO YIpexK-
IeHUsI), B KAYeCTBE SAMHOJIMIHOIO apOUTpa BEIHEC
peuieHue 00 yIOoBIETBOPEHUU TpeOOBaHUI UCTIIA.

C. Il. Crpumxko He WUCITOJIHWJI JAaHHOE pelIeHNe
JI0OOPOBOJILHO, UTO TTOCIYXUJI0 MPUYUHOI obpallie-
Hus [. B. Momota B ApouTtpaxkHblii ¢y r. MOCKBBI
C WCKOM O IPU3HAHWU U NPUBEICHUM B HCIIOIHE-
HUE pellieHUs eAMHOJIUYHOTO apOuTpa apOUTpax-
Horo ueHtpa npu AHO «I1paBocynmne». OmHaKo cyn

7 TlocraHoB/eHNe ApOUTPaXKHOTO Cya MOCKOBCKOrO OKpyra oT
15 aBrycra 2018 roga mo memy Ne A40-100082/2018.

MEepPBOM MHCTAaHIIMK OTKA3aJICsl MCIIOJIHSITh JaHHOE
peleHue, ¢ YeM BIOCJEACTBUU coTjlacuics Apou-
TpaxKHBIN cyn MOCKOBCKOIO OKpyTa.

B mpuHSTOM IIOCTAaHOBJICHWHU CYA KacCallMOH-
HOI MHCTAHIINM yKa3all, YTO UCIIOJIHEHNE PELICHUS
TPETEHMCKOro CyJa HapyllaeT OCHOBOIIOJIATalOIIne
MPUHIIAIBI POCCUICKOTO IIpaBa, BCIECACTBUE YETO
MIPOTUBOPEYUT ITyOIUIYHOMY IOpsiAKy Poccuiickoit
®denepanyn. B coorBeTcTBrM ¢ DenepabHBIM 3aK0-
HOM «O rocygapCTBEeHHOI perucTpaliuiy HeIBYKM-
MOCTU»® TOCyZapCTBeHHAs! PErUCTpalvs SBISETCS
€IMHCTBEHHBIM H0Ka3aTeJbCTBOM CYIIECTBOBAaHUSI
IpaBa Ha HEABIDKMMOE UMYIIIECTBO. ApOUTPaKHBII
cyol MOCKOBCKOro OKpyra IIpHIIe] K BBIBOOY, YTO
rocyIapCTBEHHAsI PerHCTpallys IIpaB Ha HEIBYIKM-
MO€ MMYIIIECTBO BXOIUT B chepy MyOTNIHBIX OTHO-
menuii. Cya yKasaj, 9TO CTOpOHaMHU ObLjIa co3IaHa
BUAMMOCTH YaCTHOIIPABOBOIO CIIOpa O MPU3HAHUUI
npaBa COOCTBEHHOCTU Ha 3eMeJIbHbIe ydacTKu. [1pu
3TOM XapakKTep CIOPHBIX OTHOIICHUI MCKIIOYaeT
PaccCMOTPEHME MOMOOHBIX A TPETECHCKUM CYIOM.

B cBs131 ¢ BBIIIEN310KEHHBIM CYJI KACCAIIMOHHOM
WHCTAHILIMY MIPUIIE K BEIBOAY O TOM, UTO PEIIeHNe
eIMHOJINYHOTO apOUTpa apOUTPaKHOTO LIEeHTpa IpU
AHO «IIpaBocynne» He COOTBETCTBYET NMPUHIIAITY
3aKOHHOCTH, a €T0 UCITOTHEHNE IIPOTUBOPEUMIIO OBl
nyoarmaHoMy Topsinky Poccmiickoit denaepanim.

IToctanoBneHueM ApouTpaxkHoro cyaga MocKoB-
CKOT'O OKpyTa OIlpeAe/IieHHE Cyaa IIepBOil MHCTaH-
LIMA OCTaBJICHO 0e3 M3MEHEHMSI, a KaccallMOHHas
xkanoba I. B. MoMoTa — 6e3 yaoBJI€TBOPEHUSI.

8 BeposTHO, MMeeTcs B Bupiy HopMma defiepanbHOro 3akoHa ot 13
nions 2015 roma Ne 218-D3 «O rocysapcTBEHHON perncTparyn
HeJIBIDKMMOCTI. B 060CHOBaHME CBOEI IIO3NINN Y/ TPHBOJUT
nonoxxenue cr. 2 ®emepanbHoro 3akoHa or 21 mrona 1997
roga Ne 122-®3 «O rocymapcTBEHHON PeTMCTpAluy MpaB Ha
HEIBIDKMMOE MMYIIECTBO U CHENOK C HUM».
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HEeUucnoJIHUMOU

CtopoHbI crnopa:

MpepncraBuTENN CTOPOH B TPETENCKOM Ccype:

ApbuTpbl:

Hukonac OeHHuc (Nicholas Dennys)
SHapto benkep (Andrew Baker)

lMepBas nHctaHumsa: CopokuH B.I1.

BepxoBHbi cyg P®: MNMpoHnHa M.B.

BepxoBHbIN cya, npu3Han TUNOBYIO apbUTparkHYo orosopky cyaa MTI1

Openyxnn aHa, Maputanm MeHeaykmeHT CA — 3asiBUTe b
AO «NHXMHUPUHIroBas Kopriopaumsa «TpaHccTpor»» — OTBETUYMK

Ot OpenykuH aHa, Maputanm MeHeaykmeHT CA - [I>koH l'yaman, DAC Beachcroft LLP
AO «MH>XnHUpUHroBas Kopropaums «TpaHccTpom»» - Muxamn MeaHos, Dentons

Kpuctod Nmxyc (Christophe Imhoos) (npeacenatesb coctaBa apbuTpaska)

MpepcTaBuTENN CTOPOH B rOCY0,apCTBEHHOM cyae:
Ot Openyxnn aHa Maputainm MenemxkmeHT CA: XBanen B.B., pebeHbkoBa B.C., HoBukos [1.B.
AO «NHXMHUPUHroBas Kopriopauus «TpaHccTpor»: BopoHuH C.HO.

Cypnbun, BbiHECLLME peLleHne B roCcyJapCTBEHHOM cyae:

KaccaunoHHas nHctaHums: Hevaes C. B., enucosa H. ., dyHaesa H. FO.

BepxoBHbIN cya Npu3Han TUMOBYIO apObUTPaXKHYIO OroBopKy cyaa MTI1 HeMcnonHMMomM

26 cenTsiopst 2018 roma BepxoBHbrii cyn P® otkazan
B Ilepeqaye Ha pacCMOTPEHUE KOJIJIETMY MO 9KOHO-
mudeckum cropaM BepxoBHoro Cyma P® kacca-
LIMOHHOM Xano0bl KoMnaHuUM JpemkuH sHA Moa-
putaiitM MeHemxmeHT CA Ha cyneOHbIe aKThl HU-
JKECTOSIIIUX CYIOB 00 OTKa3e B MPU3HAHWU U TIPU-
BEIEHUM B MCIIOJTHEHWM WHOCTPAHHOIO apOuTpax-
Horo pemeHus. Cynbs IlponuHa M.B. mocuurana
BEPHBIMU BBIBOJBI CYIOB MEPBO U KaccallMOHHOM
WHCTAHIIMA O TPOTUBOPEYUN IPU3HAHUSA U TIPU-
BEIEHWSI B UCIIOJHEHUSI apOUTPaKHOrO pelIeHUs
nyoanyHoMy mopsinky Poccuiickoit Penepanuu, a
TakXe O HEHMCIOJTHUMOCTHA apOUTpaxKHOUM OroBop-
KM, HAa OCHOBaHUHU KOTOPOI OBLIIO BEIHECEHO apOu-
TpaxXHOE peIlIeHHUE.

4 okts6ps 2010 roma CTOPOHBI 3aKTIOUMIN J0-
TOBOpP MOCTaBKM, M0 KoTopoMy HpemkuH sH1 Ma-
putaiitM MeHemxMeHT («3asgBuTenab») CA TOKeH
OBLT MOCTaBUTh B MeCTO, yKazaHHoe 3A0 «MHXu-
HUpUHToOBas Koprnopauus «TpaHccTpoit» («OTBeT-
YHK») IeCYaHO-TPaBUITHYIO CMECh.
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B cBs3u ¢ TeM, yTo OTBETYMK HE BBIIIOJHUI BCE
MpeTyCMOTPEHHBIE JOTOBOPOM ITOATOTOBUTEIbHBIE
YCJIOBUS JUISI TIOCTaBKU, 3asiBUTENb PacTOPr IOTo-
BOD U 00paTUJICcs B apOUTpak ¢ TpeOOBAaHUEM O B3bI-
CKaHWM TIPETYCMOTPEHHBIX TOTOBOPOM YOBITKOB M
HEYCTOMKMU.

JloroBop mMOCTaBKM comepxXajl apOUTpaxkKHyIO
OTOBOPKY, COTJTaCHO KoTopoii «JIt060ii He yperyau-
POBaHHBI MUPHBIM ITyTEM CITOp ... JOJDKEH OBITh
OKOHYATEJIbHO YPETryJIMPOBaH B COOTBETCTBUU C
IIpaBunamu apobutpaxa MeXTyHapOIHOH TOPro-
BOW TMaJIaTHL...».

15 centsa6ps 2014 ronga B ZKenese (IlIBeitiapus)
cocTaB apOuTpaxa MexXIyHapogHOTO apOUTpax-
HOTO cyaa npu MexXnyHapoaHOW TOProBoi majarte,
JNEUCTBYIOIINI B COOTBETCTBUU C ApOMTpakHBIM
perntameHToM MTII, BbIHEC pellleHHWE MO Oy B
MOJIb3y 3asiBUTEIS.

29 mag 2015 roga B oTHomeHMM OTBETYMKA ObLIa
BBeZleHa Mpoleaypa 6aHKpOTCTBa — HaOJI0aeHUE.
3asgBUTENb HEe OOpaTWiCS C 3asiBJIeHMEM 00 ycTa-



HOBJICHUU CBOUX TPeOOBaHUI B MPEAYCMOTPEHHBIN
®enepanbHBIM 3aKOHOM «O  HECOCTOSITETbHOCTU
(0aHKpPOTCTBE)» CPOK, COOTBETCTBEHHO €ro Tpe-
0OBaHUS MOJJIeXaTu PaCCMOTPEHMIO B MpPOLEAype
0aHKpPOTCTBa, CJICIYIOIEH 3a HaOTIOCHUEM.

OmHako 10 Toro, Kak B oTHolleHun OTBeTYMKaA
ObLTa BBEJEHA ClIeayIolas mpoleaypa 0aHKpOTCTBa,
€ro KpeauTOphbl MPUHSUIM pellleHrue 00 yTBepXKIe-
HUW MUPOBOTO COIallleHus, B pe3yabrare yero 14
ceHTss6opsa 2017 roga mpou3BOACTBO MO ey O OaH-
KpoTcTBe OTBeTUMKA OBIIIO MPEeKpPaIIeHO.

BBuny npexkpaiieHus aena o 60aHKpOTCTBE, a TaK-
Xe TOCKOJAbKY OTBETYMK HE WCIIOJHUJ pelleHe
TpeTeiicKoro cyaa n100poBOJbHO, 3asgBUTEIb 00pa-
TWJICS B TOCYTAPCTBEHHBIN CYyI ¢ UICKOM O MpU3HA-
HUU ¥ IPUHYAUTESIIBHOM UCTIOJIHEHUU PEIICHUS ap-
OuTpaxka B 0OBIYHOM MOPSIIKE.

Cynpl TepBoii U KaccallMOHHOM MHCTaHIUM OT-
KazaJi B IPU3HAHUU U TIPUBEICHUY B UCTIOJIHEHUE
apOUTPaKHOTO PEIIeHMS], MOCKOJIbKY COWIM, UYTO
(1) Takoe mpusHaHUWE OymeT MPOTUBOPEYUTH IMy-
ommuHoMy mopsinky Poccuiickoit @enepannu, (2)
apOuTpaxkHasl COIVIAllleHWE, 3aKJIIYEHHOE CTOpO-
HaMU, SIBJISIETCA HEUCTIOTHUMBIM.

Hapymenue nmyoanyHoro nopsiaka Poccuu cyabl
YCMOTpENIW B HapyllIeHWW Jieraiu3anueir apou-
TPaXKHOTO pellleHus mpaB KpeauTopoB OTBeTUMKA,
3aKJIIOYMBIINX MUpOBoe corjaimieHue. C CChUIKON
Ha mpenpIayinyo npakTuky BepxosHoro Cyna P®D,
HIDKECTOSIIE CYAbl YKa3aiu, YTO JIEMEHTOM ITy-
onmuyHoro nopsiaka Poccuu siBisieTcsl 3aliura OX-
paHsIeMBbIX 3aKOHOM MHTEPECOB TPETHUX JIWI B OT-
HOIIIEHUSIX C HEIJIaTeKECIMTOCOOHBIM TOIKHUKOM.

bonee Toro, cyasl mocyuTain, YTO apOUTpakKHasI
OroBOpKa, Ha OCHOBAaHUM KOTOPOIt OBLIO BBIHECEHO
apOUTpakHOE PEeIIeHUE, SIBISIETCS HEUCTTOTHUMON,
TMIOCKOJIBKY HEJOCTATOYHO YE€TKO OIpeaessieT apou-
TPaXXHbIE MHCTUTYT, KOMIIETEHTHBIM paccMaTpu-
BaTh CIIOP.

Cynpl TIepBoii M KacCallMOHHOM MHCTAHIIMU yKa-
3a71, YTO M3 TeKCTa apOWTPaKHOIO COTJIAIICHUS
HEBO3MOXHO ONpeNesiNTh, KaKoil MMEHHO OpraH
JIOJDKEH paccMaTpuBaTh CITOP, MOCKOJBKY CChUIKA
B IOTOBOPE Ha MEXIyHapOAHBIA apOUTpax JTU0O Ha
npaBuia apoutpaxka MTII cama no cebe He mpena-
CTaBJISIET COOOI COTrJlallleHWe CTOPOH O Ieperaye
criopa B KOHKPETHBIM apOuTpaxHbiii cyn. Cymabl
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COWIN, YTO apOUTPaXHOE COTJAlleHUE SIBISIETCS
JNBYCMBICIEHHBIM W TIO3BOJISIET CTOpPOHaM 0Opa-
TUTBCS B OO0 CXOXUIA TTO HAUMEHOBAHMIO apOu-
TPaXXHBINA CYI.

KpoMe TOro, cymsl mocuuTaad, 4YTO HEONpeae-
JIEHHOCTb CO3[Aa€T COMIACOBAHHOE CTOPOHAMU Me-
cto apoutpaxa B ZKenee (ILIBeitiapust), Beab ecin
OTrOBOpKa JIEUCTBUTENIBHO OTChUIaeT K cyny MTTI,
TO MecTO apOWTpaxa JOKHO COBIAIaTh C Pacrio-
JloxkeHueM 1Tad-kBaptupsl cyna MTII B ITaprxe.

BepxosHnlii cyn P® cyen ykazaHHbBIE BBIIIE BbI-
BOJIBI CYIOB MPaBWIbHBIMU W TTOJTHOCTHIO COOTBET-
CTBYIOLIIMMH 3aKOHY M TaKXX€ OTKa3asl B MPU3HAHUM
W TIPUBEACHUY B UCTIOTHEHNE apOUTPakKHOTO peliie-
HUS Ha TeppuTopun Poccum.

JJaHHOE pellleHue CO3IaeT OYEHb OMAaCHBIN Tpe-
LIEIEHT, CTaBsd IOJ yrpo3y HCIoJdHeHue B Poccum
HE TOJBKO apOUTPaKHBIX PEIICHUM MO perjaMeHTy
ICC, HO 1 11000T0 APYroro aBTOPUTETHOTO MEXIY-
HapoAHOTO apOWUTpaxa, MOCKOJIbKY TOA00HAs JIO-
TMKa MOXET OBITh MMPUMEHEHA TaKXKe M K UX TUTIO-
BBIM apOMTPaKHBIM OTOBOPKaM.
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T PO NMPUHANA TMPABAJIA
OOPMWNPOBAHWNA PEKOMEH-
DATEJIbBHOI'O CIMTMCKA APEUTPOB

18 pexkabpsa 2017 ropa Toproso-
NnpoMmbILLAeHHas nanata Poccmmckon
Pepepaumm Bbinyctraa npmkas N2 89a
0 nopsiake GOpMUPOBAHUSA U BEAEHMS
cnmncka apoutpos MKAC n MAK.

yIIIECTBOBaHME CITUCKOB apOUTPOB HE SIBJISIETCS] YHUBEPCATBHOMN

MPakKTUKOM B MeEXAyHapoaHOM apOutpaxe. B yactHocTH,

Beaylme apoutpaxHble LHeHTphbl, Takue Kak ICC, LCIA u
SCC, He MMEIOT TaKuX CIIMCKOB. IlpruynHa He TOJBKO B TOM, UTO
HaJIMuMe CIHUCKa apOUTPOB OTPaHMUMBAET BO3MOXHOCTU CTOPOH
M caMoil MHCTUTYLUMM TI0 (OPMUPOBAHUIO COCTaBa apOUTpaxa,
HauOoJjiee TMOAXOIAIIEro IJIs pa3pellleHus KOHKPETHoro cropa. B
KayecTBe apryMeHTa MpPOTHUB CYIIECTBOBAHUS CIMCKOB apOUTPOB
4acTo MPUBOIAUIICS HEMPO3payHbIii XapaKTep MpoIeIyphl BKIIOYCHUS
B TaKOM CITUCOK M — YTO Jaxe 0oyiee BAXKHO — UCKIIOYEHUS U3 HETO.
W3BecTeH, HanmpuMep, caydail, Koraa TpeTeMCKOTro CyIbl0 UCKIIOUMIN
W3 CIUCKA OJHOM BOCTOYHO-EBPONEHCKON MHCTUTYLIMU 3a TO, UTO OH
BBICKA3aJl CBOe 0cO00e MHEHMUE T10 JIETy.

B aToM cMmbicie gaHHbIi npuka3 TIIIT HocuT HOBaTOpCKUiA xapak-
Tep, MOCKOJIBKY OH OIpenessieT He TOJBbKO MOPSAOK BKIIOYEHUS, HO
U nNopsa0doK UCKAYeHUs apOuTpa U3 CIUCKOB. Tak, JIMLIO MOXET OBbITh
HUCKJTIOUEHO 3a «HeHaIiexalee MCIoHeHne QyHKIMI apOuTpar» uimn
«yTpaTy CBS3M ¢ apOUTpaKHBIM yupexaeHueM». HecMoTps Ha TO 4TO
JaHHBIC OCHOBAHMS HEIb3sl CYMTATh OECCIIOPHBIMU, CaMO TTOSIBJICHUE
MOA0OHOTO JOKYMeHTa, 0€3YCIOBHO, CTAJIO MOJOXUTEIbHBIM (paKkTO-
poM B chepe MeXITyHapOIHOTO apOuTpaxa.
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TOPTOBO-ITPOMBILIJIEHHAS MAJTATA POCCUMCKOW ®EAEPALIMU

Ne 89a 18 mexabps 2017 roma

ITPUKA3

O nopsake opMupoBaHus 1 BeJleHHS CIIUCKOB apOMTPOB
MeXayHapoaHOro KOMMEPYECKOro apouTpakKHoro cyaa u Mopckoii apouTpaKHoi
Komuccuu npu Toproso-npomsiinieHHoi najgate Poccuiickoii @enepanuu

B 1eax coBepIeHCTBOBAaHUS IESITEIPHOCTH MeXIyHapOTHOIO KOMMEPUYECKOro apOMTpPaKHOTO cyna

1 Mopckoit apouTpaxkHoit KomMmuccn npu ToproBonpoMbIuieHHON TTanate Poccuiickoit Denepannn u

B cooTBeTcTBUM ¢ MyHKTOM 2 Ilomoxenus o MexXayHapogHOM KOMMEpPUYECKOM apOUTPaKHOM CyIe IIpU

ToproBo- mpoMeIieHHOM Tanate Poccuiickoit ®enepanmn 1 myHkToM 1 I[Momoxennst o Mopckoit apon-

TpaxKHOM KOMUCCHY TIpU ToproBo-TipoMbIiieHHoH manate Poccniickoit ®enepanmnm (mprtoxenus I, 11

3akoHy Poccuiickoit Menepannmn «O MeXIyHAPOIHOM KOMMEPYECKOM apouTpaxke» oT 7 utoiast 1993 rona

No 5338-1):

1. VYtBepauts [Topsinok popMupoBaHUs U BeASHUSI CITMCKOB apOUTpoB MexXIyHapOJHOIr0o KOMMEPUYECKOTO
apbuTpaxxHoro cyga U MopcKoil apOUTpakHOI KOMUCCUM TIpu TOproBo-TIPOMBILIJIEHHON IanaTe
Poccuiickoit @enepanum (mpujiaraeTcs).

2.  KoHTpoih 3a BRIMTOTHEHNEM TTpUKa3a BO3JIOXNTh Ha BUlie-Tipe3uaeHTa Yybapona B.B.

IIpe3uaeHT
ToproBo-npoMBIIIICHHOM ITaJIaThI

Poccniickoit ®eaepanym C.H.Kateipnn
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ITpunoxenne x mpukasy TIIIT PO
Ne 89a ot «18» nexab6pst 2017 rona

Iopsanok
(opMupoBanus 1 BeieHUs] CIMCKOB apOMTPOB
MexayHapoaHOro KOMMEpYeCKOro apoOMTpaxkHoro cyna u Mopckoi apouTpaxHoii
Komuccun npu Toproso-npomsinuieHHoi najgare Poccuiickoit @enepanuu

1. Topropo-mpomsbiuieHHass Itanara Poccuiickoit ®enmepamum ¢GopMHUpPYeT, YTBEpXKAAeT MPUKA30M
W BEIET CIMCKM apOUTpoB MekayHapogHOTO KoMMepueckoro apourpaxuaoro cyga npu TIIIT PO
(manmee mmo tekctry — MKAC) 1o MexxmyHapoIHbIM KOMMEPUYECKUM CIIOpaM, II0 BHYTPEHHUM CITOpaM,
II0 KOPHOPATHUBHEIM CIIOpaM M IO CIIOPTUBHBIM CIIOpaM, a TakKXe CIIMCOK apOuTpoB Mopckoii
aponTpaxkHoit komuccuu ripu TIITT PD (manee mo tekcty — MAK).

Crmcku apoutpoB MKAC u crimcok apoutpoB MAK B coorBetcTBUM ¢ DenepaabHBIM 3aKoHOM «O0
apouTpaxke (TpereiickoM pa3oupatenbcTBe) B Poccuiickoit Meaepanm» HOCAT peKOMEHIATEIbHBII
XapakTep, He TOPOXITAIOT TPYAOBBIX WM TPaKIaHCKO-IPaBOBBEIX oTHomeHui Mexmy TIIIT P®,
MKAC, MAK n apouTpamu, BKIIOYEeHHBIMA B CITUCKH.

CtopoHbI BipaBe N30path IS pa3pellleHUsI CIiopa apOUTPOB, HEe BKIIOYSHHBIX B YKa3aHHBIC CITUCKU,
3a VICKJTIOUEHUEM CJTydaeB Ha3HauYeHUs apOuTpoB B cooTBeTcTBUM ¢ TipaBmiaMn MKAC 1 MAK.

2. TIIIT P® BkitoyaeT B peKoMeHAOBaHHBIe criucku apouTpoB MKAC mo cOOTBETCTBYIONIMM BMIaM
CIIOpPOB, a TakXKe B peKOMEHAOBaHHLINM chucok apoutpoB MAK crneumanucToB, o0JagaolInx
COOTBETCTBYIOIIEH KBaIMPUKaIei, MpohecCuOHAIBHBIMU KayeCTBaMU, CIIEIIMaJbHBIMUA 3HAHUSIMU
B 00JlacTu paspelleHusi cropoB, oTHeceHHbIX K KomneTeHUMn MKAC n MAK, u aBTOpUTETOM,
HEOoOXOMUMBIMHM J151 BBITIOJIHEHUS (YHKIIUIA apOuUTpa.

3. B mensax obcyxkaeHWS KaHAUAATYP IJIST BKIIIOYESHUS UX B peKOMeHIoBaHHbBIe criiucku apoutpos TTIIT
P® BmnpaBe 00pa3oBBIBaTh pabouMe TPYIIILI C MPUBICYEHUEM B HUX, B TOM YMCJE CIIELIMAJIMCTOB,
BKJTIOUCHHBIX B ICHCTBYIONINE peKOMEHIOBaHHBIe crimcku apoutpoB MKAC 1 MAK.

4. Tlpu QopMUpOBaHUN PEKOMEHAOBAHHBIX CIUCKOB apoutpoB MKAC 1o COOTBETCTBYIOIIMM
BUIAaM CIIOpOB, a TakXke PeKOMEHIOBAaHHOTro crnucka apoutpoB MAK mpuHMMAalOTCS BO BHMMaHUeE
COOTBETCTBUE CIIELIMAIMCTa TpeOOBaHUSIM, YCTAHOBJIIEHHBIM B ITyHKTE 2 HacTosero Iopsiaka, a Takke
MHEHUS aBTOPUTETHBIX CIELMATUCTOB B COOTBETCTBYIOIIEH cdepe.

B oTHo1IeHUM crienanuncTa, KOTOPBI OyaeT BHICTYNaTh B KauecTBe apouTpa B OtaeneHussx MKAC
n MAK mnpyHMMamTCsSd BO BHMMaHWE TakKe PEKOMEHIAllMKA TOPTrOBO-TIPOMBILIJIEHHBIX ITajlaT, Ha
TeppuTopun KoTophix co3aanbl OtaeneHnus MKAC u MAK.

5. TIIIT P® BmpaBe mo Mepe HEOOXOTMMOCTA BHOCHUTE JOIIOJTHEHUS M N3MEHEHUST B PEKOMEHIOBAaHHEBIC
criiucku apoutpoB MKAC n MAK.

JomonHeHne peKoMeHIoBaHHBIX cncKoB apoutpoB MKAC m MAK ocymiecTBiasieTcss B LEISIX
pacimmpeHns CnUcKoB apoutpos, Tipu oTkpbiTn Otnenenmii MKAC 1 MAK, a Takke B ApYyrux
HEOOXOIUMBIX CIIyJasix.

HckmoueHne apOouTpa M3 peKOMEHIOBAaHHOIO CIIMCKAa OCYIIECTBIISICTCS B CIyJasx €ro CMEpTH,
COBEPIICHMST TPECTYIUICHUS, NPU3HAHMUS €ro HeIeeCIIOCOOHBIM, OTPaHMYCHHO IEeCIIOCOOHBIM,
0e3BECTHO OTCYTCTBYIOIINM WJIM OOBSIBIICHUS] YMEPIIMM Ha OCHOBAaHMU PEIICHUS CyAa, BCTYIIMBIIETO
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B 3aKOHHYIO cwmiy, B ciaydasx mpusHanusi TIIIT P® yrtpatbl apOUTpoM CBSI3W C apOUTPaXkKHBIM
YUpEXXACHUEM, HEOMHOKPATHOTO HEWCITOTHEHUS WM HEHaIJIeXalllero MCIIOJHEHWS UM (QYHKIIWA
apOuTpa, OCYIIECTBJICHUS NEUCTBUIA, IMOpOYAIMX pEemyTalMio apOWuTpa WJIM HaHOCAIIUX YIIepo
aBToputeTy MKAC 1 MAK, a TakKe B MHBIX CiTydasix, Koraa, mo MmuHeHuto TIIIT P®D, He mpeacTaBiseTcs
BO3MOXHBIM PEKOMEHIOBATh €r0 CTOPOHAM B KadyecTBe apOouTpa.

6. PexomenpmoBanHble criucku apoutpoB MKAC 1 MAK ¢ n3MeHeHUsIMU, BHECEHHBIMU IpPUKa3aMu
TIIIT P®, pa3memmaiorcss Ha caiiTaX yKa3aHHBIX apOMTPaKHBIX VUpEXIeHUN B WH(MOPMAIIMOHHO-
TEeJIEKOMMYHUKAIIMOHHOMW ceTn MHTepHET B COOTBETCTBHU C MOPSIAKOM, YTBEPKICHHBIM IIPUKA30M
Munuctepcrsa octunuu Poccuiickoit @eaepanuu ot 27 nexadps 2016 roga Ne 312.

TIIIT P® comeitctByer MKAC m MAK B pasMmelnieHMM B COOTBETCTBUM C TpPEeOOBAHUSIMU
3aKOHOJATEIbCTBA aKTYaJIbHBIX PEKOMEHIOBAHHBIX CITMCKOB apOMTPOB Ha CalTaxX 3TUX apOMTPaxKHBIX
yupexxaeHni B MTH(POPMALIMOHHO TeJICKOMMYHUKAIIMOHHOM ceTr MHTepHeT.

y A (@) United Nations
cOCITON NS UNCITRAL WEA@ " Atb

APPLICATION OF THE NEW YORK
CONVENTION IN AUSTRIA, BELARUS,
RUSSIA & UKRAINE

Moderator Supported by:
= Anna Joubin-Bret (The Secretary, UNCITRAL) law
SB offices
Speakers
= Markus Schifferl (Zeiler.partners, Vienna) MANSORS
= Alexandre Khrapoutski (SBH Law offices, Minsk)
= Olena Perepelynska (Integrites, Kiev) @ ICI?IST IE ?3 IFT, E’%

= Roman Zykov (Mansors, Moscow)

3 0 Wiedner HauptstraBe 63, Registration starts at 18.30. Reception to follow.

OCTOBER : ] Event is Free of Charge.
2018 Vienna, Austria (WKO) RSVP to alexandra.brichkovskaya@arbitrations.ru
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APBUTPAXKHAA PEOOPMA
B YKPANHE: OB30P
OCHOBHbIX USMEHEHUW

Mamepuan nybauxyemcs 6 asmopckoii opghoepaguu.

| occUs He eIMHCTBeHHasl cTpaHa Ha mpocTpaHcTBe CHI, B koTopoii

npoiiuia apoutpaxkHas pedopma. Tak, B KoHue 2017 roga YkpanHa

3aBepllnia U3MEHEHWE HAlMOHAJIBLHOTO apOUTPaKHOTO 3aKOHO-
JIaTeJIbCTBA U CBSI3aHHBIX C apOUTpaKeM CcyleOHbIX mpoueayp. Pedpopma
3arnojHuIa TPOOENIbl B YKPAMHCKOM MPOLIECCYaTbHOM 3aKOHOAATEIb-
CTBE, CYIIECTBOBABIIIME MHOTME TOMbI, YCOBEPIIICHCTBOBAIA TPEXKHUEC
cyneOHbIe MPOLIETY P, MPEIOCTaBIIIa HOBBIE MPOIIECCYaTbHbBIE BO3MOX-
HOCTH TI0JIb30BAaTeISIM apOrTpaka 1 B LIEJIOM TTO3BOJIMIA YKparHe CTaTh
Oosiee OJIArONpPUSITHOM AJIs apOUTpaxka opucaukuueii. B oktsopbckoMm
HoMmepe Arbitration.ru myOJuKyeT MepBYIO YacTh OOJIbIIOI0 0030PHOTO
Matepuaia Enensl [TepeneMHCKOM, MOCBSIIEHHYIO 3TUM U3MEHEHUSIM.
EneHa lNepenenunHckas, BaxxHo oTMeTUTB, UTO B pe3yibTaTe pedOpMbI y TI0JIb30BaTe el ap-
INTEGRITES, Kunes, napTHep OUTpaka HAKOHEIL-TO MOSBUIACh BO3MOXKHOCTbD T0JIy4aTh COAEeHCTBIE
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YKPauHCKUX CYIOB B BOIIpOCax MpPUMEHEHUsT 00e-
CIIEYUTEJIBHBIX MEP B MOAAEPXKKY apouTpaxa, obe-
CIIEYCHUM U TTOJTYYEHWU JOKa3aTesIbCTB IS apOu-
TpaxkHoro pazbupaTenbcTBa. Pedopma mosBosuia
3aKJTI09aTh apOUTPaKHBIE COTJIAIIEHUS B 3JIEKTPOH-
HOH (popMe M yTOUHWMIIA MpaBWJia apOUTPaOUIbHO-
CTH B OTHOIIIEHWU HECKOJIbKMX KaTeropuii CIIOpOB.

BaxxHbIM 111aroM 1T MOBbIIEHUS 3(hGhEKTUBHO-
CTH BCEX CBSI3aHHBIX C apOUTPaXKeM CYAeOHBIX MPO-
LIeIyp CTajo COKpallleHUe BOBJIEYEHHBIX B 3T MPO-
IIECChl CYyIeOHBIX MHCTAHIIMIA C YeThIpEX OO0 NBYX:
KOMIIETEHTHBIA ameJUIIMUOHHBIA CYyd W HOBBIA
BepxoBHBIii cy/I.

Pedopma

ApOutpaxkHas pepopma OblIa YaCTbIO KOMILIEKC-
HOIl cynebHoil pedopMbl', BBEIEHHON B AeiicTBUE
3akoHoM YKpamHel No 2147-VII ot 3 oKkTs0ps
2017 roga? (manee — 3akoH Ne 2147). 3aKOH BCTY-
nun B cuny 15 gekadbps 2017 roma — B IeHb Havaja
(byHKLIMOHMpOBaHUSA HOBOro BepxoBHoro cyna.?
3akoH Ne 2147 U3710XWI B HOBO# pedaKLIMU TP
MpoIeCcCyaIbHBIX KomeKca: ['paxkmaHCKuiA IIpoliec-
cyanbHbIi Kogeke Ykpaunbl* (I'TIK), Xo3siicTBeH-
HbI TIpolLieccyanbHBI Kodeke YkpauHbr® (XITK)
n Komekc amMHMHKUCTPaTUBHOTO CyIOIIPOM3BOACTBA
YKpaunHbI® — a TaKKe BHEC U3MEHEHMS U B caM 3aKOH

ITonpobuee cM. Ha caiite CoBeTa IO BOIPOCaM CYAeOHOI
pedopwmsr http://jrc.org.ua/.

2 3akoH YkpauHbl oT 3 okTa6psa 2017 roma Ne 2147-VII «O BHe-
ceHMM u3MeHeHMii B X03AMICTBEHHBIII POLIeCCyabHbI KOJEKC
Ykpannbl, IpakgaHCKMiI IpOLECCYaNbHBI KOJEKC YKpauHBbI,
Kopekc afMMHUCTPAaTBHOTO CYAOIPOM3BOACTBA YKPAauHbBI 1
ApyTue 3aKOHOJATebHbIe aKThbI», http://zakon.rada.gov.ua/laws/
show/2147-19.

BepxoBHBIN Cy# — BBICIINII CYA B CHCTeMe CYHOYCTpPOMCTBa
YKpauHbl, CO3[aHHBII B X0fe 60/Ib11I0I CyAeOHOI pedOpMBI ITy-
TeM IPOBENEHN OTKPHITOTO KOHKYPCa, B COCTaB KOTOPOTO BO-
LIV TaK)Ke a/iBOKATHI ¥ IPEfICTaBUTENN HaYYHOI cpefbl, https://
supreme.court.gov.ua/supreme;/.

IpakpaHckmit mponeccyanbHbli KOJEKC YKpauHbl oT 18 map-
ta 2004 rtoma Ne 1618-IV, http://zakon3.rada.gov.ua/laws/
show/1618-15.

X034JICTBEHHBIN NPOLIECCYanbHbI KOJEKC YKpPauHbI OT 6 HO-
A6pss 1991 roma Ne 1798-XII, http://zakon2.rada.gov.ua/laws/
show/1798-12.

Kopekc aiMMHUCTPAaTBHOTO CYHZOIPOU3BOACTBA YKpaWHbBI OT
6 miona 2005 roma Ne 2747-1V, http://zakon.rada.gov.ua/laws/

AHAJIUTUKA

Ykpaunbl «O MeXIyHapOIHOM KOMMEPUYECKOM ap-
outpaxe»’ (nanee — 3akoH o0 MKA). ITpumedarenb-
HO, YTO, HECMOTPSI Ha BCIO KOMIJIEKCHOCTb JaHHOTO
aTarna cyaeoHoit pehopMbl, BOITpOcaM MeKIyHaPOI-
HOTro apOuTpaxa B Heil OTBOIUJIOCH 0CODOE MECTO,
YTO HEOMHOKPATHO MOAYEPKUBATIOCH B TOSICHUTE/b-
HOI 3aMucKe K COOTBETCTBYIOIIEMY 3aKOHOMIPOEKTY.

HeobxommMocTh M3MEeHEHMII Ha3peila JaBHO, U
apOUTpakHOE COOOIIECTBO YKpauHBI TOBOPUJIO O
HUX HE OOWH TOJ, Ipemiaras pasJIndHBIM OGHIIN-
aJIbHBIM pab0o4YMM rpyImaMm, B ToM yrcie CoBeTy o
BOIIpocaM CyneOHO# pecdopMbl, CBOM HapaOOTKM.?
MHorue npeioxXeHnsT YKpauHCKON apOuTpakHOM
accoumanuu (YAA) Halui cBoe oTpaxkeHue B HO-
BbIX pegakuusax I'TIK u XITIK, a 3aMedyaHust U KOM-
MEHTapuM, TIpelcTaBiecHHbIe YAA TpU IIPOXOX-
JEHUM TOrja elle 3akoHompoekToM No 6232 map-
JIJAME@HTCKUMX UTeHMIA, ObLJIM B TO WJIM UHOI Mepe
yaTeHHBI BepXoBHOIT pamoii.

Pedopma KocHynach BOmpocoB apOUTPaOUIILHO-
CTU, apOUTPaXKHOTO COTIJAllIEHMS, apOUTPaXKHOTO
npoliecca, CyIeOHOro KOHTPOJISI U CONECUCTBUS ap-
outpaxy. [Ipu aToM pedhopmMa He 3aTpOHYJIa BOITPO-
CBHI CO3[aHMsI 1 CYIIECTBOBAHUS apOUTPaKHBIX MH-
CTUTYLIMI B YKpanHe, paBHO KaK M BOIIPOCHI IPO-
BeleHUs B YKpawHe apoutpaxkein ad hoc wim ap-
OUTpakKHBIX Pa30UPaTENIbCTB, aTMUHUCTPUPYEMBIX
MHOCTPAaHHBIMUY apOUTPaKHBIMU MHCTUTYLIUSIMU. B
9TOM acIieKTe B YKpauHe HMKaKUX U3MEHEHMI He
npousonuto: MKAC npu TIIIT YkpauHbl ocTaeTcs
€IMHCTBEHHOI B CTpaHe apOMTpa>KHOl WHCTUTY-
LIMei 1o pa3pelIcHUI0 MEXIYHApPOIHBIX CIOPOB.’

show/2747-15.

7 3akoH Ykpamubl oT 24 ¢eppansa 1994 roma Ne 4002-XII «O
MEXIYHapOJHOM KOMMep4eckoM apbutpaxe», http://zakon2.
rada.gov.ua/laws/show/4002-12.

8 CM. mnpemioxenuss YAA 10 M3MEHEHMIO IIPOLIeCCYa/bHO-

TO 3aKOHOJNATENbCTBA YKPAMHBI B YacTH CYyAeGHOr0 KOHTPO-

71 M HEKOTOPBIX BOIIPOCOB CYHeGHOrO CORENMCTBISI MEX[Y-

HapOLHOMY apOuTpaxy: http://arbitration.kiev.ua/ru-RU/

Novosti-UAA/Razrabotan-proekt-izmenenij-v-nekotorye-

zakonodatelnye-akty-Ukrainy.aspx?ID=194, a Takxe COBMeCTHbIE

npemoxennss YAA u ICC Ukraine 1o M3MeHEHNIO POLIeCCyab-

HOTO 3aKOHOZNATEebCTBA YKPAMHBI B YaCTH CyeGHOTO COReCTBI

MEX/[YHapoIHOMY apbutpaxy: http://arbitration.kiev.ua/ru-RU/

Novosti-UAA/-Razrabotan-proekt-izmenenij-v-zakonodatelnye-

akty-Ukrainy-otnositelno-sudebnogo-sodejstviya-arb.aspx?1D=484.

3a He6ONBIINM JICKIIOYEHNEM B YacT MOPCKUX CIOPOB U

CIIOPOB, CBSI3AHHBIX C (PMHAHCOBOII PECTPYKTYPU3ALIEIL.
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AHAJTINTUKA |

OnHako CTOPOHBI BITpaBe, Kak 1 paHbllIe, IepeaaTh
CBOI1 ciop B apouTpax ad hoc WM apOUTpax 1o pe-
IJIAaMEHTY MHOCTPaHHOM apOUTPakHOM MHCTUTYLIUU
U TIPY 3TOM CBOOOIHO BBIOpATh MECTO apOUTpaKa B
J000#i IOPUCAMKIINY, BKJIIOYasl YKpauHy.

ApObutpabusibHOCTDb

MHorue rogpl B yKpanHCKOM 3aKOHOAATEIbCTBE CY-
mecTBoBajio nmpoTuBopeune Mexmy ct. 12 XIIK (B
cTapoit pegakum) u cT. 1 3akoHa o MKA, perymm-
pyloleil BOIpOCH apOUTpaOMIALHOCTH. DTOT KOH-
(nuKT Kacayucs Ipexkae BCero HeKOTOPBIX KOPIIO-
PaTUBHBIX CIIOPOB U CIIOPOB, CBSI3aHHBIX C JOTOBO-
paMu 00 YIOBJIETBOPEHUHU TOCYyIapCTBEHHBIX HYXII.
INommeITKM ycTpaHUTh 3TO TIpotmBopedme B 2011
romy He YBEeHYAINCh OCOOBIM YCIIEXOM, ITOCKOJIBKY
MHOTHWE CYIObU IIPOIOJLKAIM TOJKOBAaTh COmepXKa-
muiicg B cT. 12 XIIK 3ampeT BechbMa IIMPOKO, YTO
Ha MpakTuKe IPUBOIMIO K OTMEHE HEKOTOPHIX ap-
ourpaxubeix pemeHnii MKAC mipn TTIIT Ykpannst
M K JOJITUM Y U3HYPUTEIbHBIM CYIeOHBIM OaTaIusIM
B OTHOIIEHUM WCIOJHEHUS WHOCTPAaHHBIX apOu-
TPaXXHBIX PEILICHUNA.

M xors apOuTpaxkHoe cOOOILECTBO IIpeaiaraio
KapAWHAJIbHO M3MEHUTh ITOAXOABI K peryaupoBa-
HUIO apOUTPaOUIBHOCTU CIOPOB B 3aKOHOJATEIb-
CTBe YKpauHblI, B YACTHOCTU yOpaB U3 IpOLiecCy-
aJIbHBIX KOIEKCOB KaKWe-I100 HCKIIOUCHUS U3
MpaBuJI, YCTAaHOBIEHHBIX 3akoHoM o MKA, aB-
TOPBI CyaeOHOU pedOpMBl HE COIIACHINChH C 3TH-
MU OPeIJIOKEHUSIMUA U BKIIOUMIM B MpoekT XITK
00BEMHBIN CIIMCOK UCKIIOUYEHUN U3 O0ILMX TTpaBU
apbutpabunbHocTu. Pasmax M3Ha4ajibHO MpPEAsIo-
JKeHHBIX 3aIlpETOB BBI3BaJl BOJIHY OCTPOM KPUTH-
K1 apOUTpaKHOTO COOOIIECTBAa, B TOM YMCJIE U CO
CTOPOHBI YAA, MOCKOJbKY YIrpoKajl HOpMaJlbHOMY
(PYHKIMOHUPOBAHUIO MEXIYHAPOIHOTO apOuUTpa-
*Ka B YKpauHe B nipuHumIie. K cyactpio, CoBeT 110
BoITpocaM cyaeOHoM pedopMbl M BepxoBHas pana
NPUCTYIIATUCH KO MHOTMM KOMMEHTapusaM YAA,!?

" Cm. yacTh KOMMeHTapueB YAA B OTHOLICHMY 3aKOHOIPOEK-
Ta Ne 6232 (craBurero BmocienctBuu 3akoHom Ne 2147): http://
arbitration.kiev.ua/ru-RU/Novosti-UAA/UAA-predstavila-v-
Sovet-po-voprosam-sudebnoj-reformy-svoi-kommentarii-i-
predlozheniya-v-otnoshen.aspx?ID=614.

84 | Arbitration.ru

APBUTPAXKHAA PEOOPMA B YKPAVHE I —

u ¢uHanbHas Bepcus cr. 20 u 22 XIIK He ToabKO
He BBeJIa HOBbIE UCKJIIOUEHUS, HO M BHECIA ICHOCTh
B BOIIPOCHI apOUTPaOMIILHOCTH HEKOTOPBIX KaTero-
pUil COPOB, B OTHOIIEHUM KOTOPBIX PEryarMpoBa-
HUE paHee MOIPOCTY OTCYTCTBOBAJIO.

Taxk, mociae MHOTUX JIET 3ampeTa U IMpOTUBOpE-
YUBOW CyIeOHOU MpPaKTUKWA B OTHOLIEHWUM apOu-
TPaOMJIBHOCTU KOPIIOPATUBHBIX CIIOPOB BBEJACHHBIE
HoBble TipaBmia XITK Bce ke paspelnaloT nepena-
BaTh B MEXIyHapOIHBIN apOUTpaX KOpHopaTUBHBIE
CITIOPBI, BOZHUKAIOIINE U3 TOTOBOpa, HAa OCHOBAaHUM
apOUTPaKHOTO COIJIAIIEHMS, 3aKITIOUYEHHOTO MEXIY
IOPUANYECKUM JIUIIOM W BCEMM €r0 yYaCTHUKAMMU.
HNHTrepecHo, 4TO 3Ta HOpMa SBJSIETCS MCKIIOYE-
HUEM M3 OOIIEero UCKIIOUEHUS B OTHOILIEHWUM ap-
OUTPaOMIBHOCT KOPITOPAaTMBHBIX CIIOPOB, OIpe-
nenaeHHbIx B XITK Kak cropbl, BO3HUKAIOIIUE W3
KOPITOPAaTUBHBIX OTHOIIEHW, B TOM YHUCJIE MEXITY
yJacTHUKaMU (OCHOBATEISIMU, aKI[MOHEPaMH, Wie-
HaMM) IOpUIMYECKOTO JIMIAa WIM MEXAY IOpUIH-
YEeCKUM JIMIIOM M €T0 YYaCTHMKOM (OCHOBaTesIeM,
aKIMOHEPOM, YJIEHOM), B TOM YHUCJE BBHIOBIBILIUM
YYaCTHUKOM, «CBSI3aHHBIE C CO3MaHUEM, JeSTeNIb-
HOCTBIO, YMpaBJIEHUEM WM TpeKpalleHUueM Je-
SITEILHOCTU TaKOIo IOPUAMYECKOIO JIMIAa, Kpome
TPyAOBbIX criopoB». ITpu aToM XIIK He BBen HUKA-
KMX OrpaHWYEHUI KacaTeJbHO apOUTPaOUIbHOCTH
CIIOPOB, BO3HUKAIOIIUX W3 CIOEIOK B OTHOIICHUM
aKIIuii, DOJIei, maeB, APYTMX KOPIIOPAaTUBHBIX TTpaB
B IOPUINYECKOM JIMIIE, KOTOPBIE TTO OOIIEMY IpaBU-
JIy SIBJISTIOTCSI apOUTPaOUIIbHBIMU.

Hogsble mpaBuia apOUTPaOUIBHOCTH MPSIMO pa3-
pelIaoT MepeaaBaTh B apoOUTpax rpakaaHCKoO-Ipa-
BOBBIE aCIIeKTHI CIIOPOB B OTHOIIIEHUH MpUBaTU3A-
IIMA MMYIIECTBa, B chepe KOHKYPEHIIMH, a TakKke
CIIOPOB, BO3HMKAIOIIUX TPU 3aKIOUEHUU, U3Me-
HEHUU, PaCTOPKEHUU U UCITOJTHEHUU JTOTOBOPOB O
MyOJIMYHBIX 3aKYITKaX.

Bce uHbBIE acIeKTHI BBILIETIEPEYMCICHHBIX BUIOB
CIIOPOB, PaBHO KaK M CIIOPHI KacaTeJIbHO rocymap-
CTBEHHOI perucTpaiu npaB Ha HEABUXKMMOE UMY-
1IECTBO, MpPaB MHTE/UIEKTYaTbHOU COOCTBEHHOCTH,
MpaB Ha IIEeHHbIe OyMaru, CIiopbl 0 0AHKPOTCTBE U
MO0 MMYIIECTBEHHBIM TPeOOBAHMSIM K MOJKHUKY,
B OTHOIIEHWU KOTOPOT'O OTKPBITO MPOU3BOJACTBO B
Jejie 0 0aHKPOTCTBE (BKJIIOYasl MpU3HAHUE Hedel-
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CTBUTEJILHBIMU CHEJIOK, COBEPIIEHHBIX TOJIKHU-
KOM), SIBJISIIOTCSI HEapOUTPaOWIIBHBIMM.

ApbuTtpakHoe cornaiueHue

3akoH No 2147 BHeC HECKOJbKO M3MEHEHU B 3a-
KOoH 0 MKA, KOoTOpblii ¢ MOMEHTA €ro MPUHSTUS B
1994 rony neiictBoBai 6ojee 20 J1eT IpaKTUYECKH B
HEM3MEHHOM COCTOSIHWM, JOCJIOBHO ITOBTOpSS, 3a
HeOOoJIbIINM UCcKIIoYeHneM, TunoBoii 3akoH KOH-
CHUTPAJI 1985 rona.

Tak, nonoxenud cT. 7 3akoHa o MKA o co6to-
JIEHUU TIMCbMEHHOI (popMbl apOUTPaAKHOIO COTrJia-
IIeHUST ObUIM pacIIMpPEeHBl U TeHephb IIPSIMO paspe-
IIAIOT 3aKJII0YCHIE apOUTPaKHOTO COIIAIICHUS ITy-
TeM OOMeHa 3JIeKTPOHHBLIMU COOOILIEHUSIMU, €CIIU
copepxKalascs B HUX MHMOpMALMS SBISIETCS O-
CTYIMHOM JIsI €€ MOCJENYIOLIEro MCIOJIb30BaHMSI. !
Taxkoii momxom cieayeT TeKCTy 4. 4 ¢T. 7 (BapuanT 1)
Tunosoro 3akoHa FOHCUTPAJI B pegakuun 2006
roja ¥ B IIEJIOM COOTBETCTBYET ITOJIOKEHUSIM cT. 207
I'paxkpaHckoro Kogekca YKpauHbl O TPeOOBaHUSIX K
NUCbMEHHOU (DopMe caenok,'? KoTopble ObUIM H0-
nonHeHbI B 2015 rony.

! Temreps cormacHo cT. 7 3akoHa 0 MKA «ApbutpakHoe cormaiie-
HIe 3aK/TI0YaeTCsl B MMCbMeHHOI popMe. CoralieHne CYuTaeT-
s 3aK/TIOYEHHBIM B IIVICbMEHHOI (pOopMe, eCTM OHO COfIePXKUTCA
B JIOKYMEHTe, ITOANCAHHOM CTOPOHAaMM, WINM 3aK/II0YEeHO Iy-
TeM 00MeHa MUChbMaMM, YEKTPOHHBIMY COOOLICHUAMY, eCII
cofiep)KalasAcs B HUX MH(OPMAIVA ABIAETCA FOCTYIHOM AL
ee MOC/IeAYIOIero MCIOMb30BaHN; COOOIIEHIAMI IO TEIEKCY,
Tenerpady WM C UCIOIb30BaHMEM MHBIX CPEACTB CBs3M, 00e-
CrieyyBaroIMX QUKCALMIO TAKOTO COMIALIeHN, 60 myTeM 00-
MeHa JICKOBBIM 3asIBJIEHJIeM U OT3BIBOM Ha JCK, B KOTOPBIX OffHA
U3 CTOPOH CChUIAETCS Ha Ha/lM4ue COIIAIleH s, a ipyras IPOTUB
9TOro He Bo3paxkaeT. CChUIKa B JOTOBOpe Ha JOKYMEHT, COep-
>Kalmil apOUTPa>KHYI0 OTOBOPKY, AB/IAETCA apOUTPa>KHBIM CO-
IJIallleHMeM TIPY YC/IOBUM, YTO JIOTOBOP 3aK/II0OYeH B IMCbMEH-
HOJI popMe U AaHHAS CCBUIKA TAKOBA, YTO A€IaeT YHOMSAHYTYIO
OTOBOPKY 4aCThI0 JIOTOBOPa».

Y. 1 ct. 207 IpaxkgaHCKOro KofieKca YKpauHbl OT 16 AHBaps
2003 ropma Ne 435-1V, rmacut: «Coenka cuumaemcs cosepuieHHOL
8 NUCbMeHHOTI opme, ecu ee codeprcanue 3aPuUKCUposaHo 6 00-
HOM U HECKOTbKUX OOKYMeHMAX (6 mMom Hucse 3/1eKMPpOHHbIX),
8 NUCLMAX, enespammax, KOmopviMu OOMEHSNUCH CIOPOHDL.
Coenka cuumaemcs coeepuieHHOl 8 NUCbMEHHOU Popme, ecnu
8071 CIMOPOH BbIPANEHA C NOMOUGLIO MENEMATINHO20, INEKMPOH-
HO20 UM UHO20 MeXHUHecKoeo cnocoba cesasu», http://zakons.
rada.gov.ua/laws/show/435-15/paran1173#n1173.

AHAJIUTUKA

Takxe BHeCeHbl M3MEHEHHUS B CT. 8 3aKOoHa O
MKA — B pamKax yCTpaHEHMSI MPOTUBOPEUUS B
3aKOHOJIATEILCTBE YKPaWHBI MPU pa3pellieHUun CH-
Tyalluii, KOrJa B Cy/ MoAaH UCK 1O BOIIPOCY, SBJISI-
IolIeMycs TIPeaIMETOM apOUTPaKHOTO COTJIAIIeHUS.
Panee ct. 8 3akoHa o MKA npenycmaTtpuBaja o0s-
3aTeJIbCTBO CY/la «IIPEKPaTUTh TPOU3BOACTBO» 1 Ha-
MpaBUTh CTOPOHBI B apouTpax. Ct. 80 XIIK (B npe-
JBITYIIEH peaaKIIMK) TakKe TpearnchbiBaga UMEHHO
MpeKpaniaTb TPOU3BOJACTBO IO Iy, HO IO APYTUM
OCHOBaHUSIM U 0€3 OrpaHUYeHUS CpOKa MPEeAbsIBIIC-
HUSI CTOPOHOM BO3pakKeHUi MPOTUB IOPUCIUKIIUU
rocyaapcTBeHHoro cyna. B o xe Bpems I'TIK npen-
ycMaTpuBajl 00513aTeJIbCTBO Cyja OCTaBUTh UCK 0e3
PacCMOTPEHUS U BEPHYTH €T0 3asIBUTEITIO.

[pouieccyanbHble MOCAEACTBUS OCTAaBICHUS 3a-
SIBJICHUST 0€3 PACCMOTPEHUS W MpeKpalleHUs Mpo-
M3BOJCTBA I10 AeJTy CYIIIECTBEHHO OTJIMYAIOTCS: €CJIU
B MEPBOM cJiyyae MCTell He JIMIIeH BO3MOXXHOCTU
00paTUTbCS CO CBOMM 3asiBJICHUEM MOBTOPHO (Ha-
MpUMEP, €CIU COCTaB apOMTPaKHOTO cyda MOCYM-
Taj, YTO y HEro HeT I0PUCAUKIIUM Ha pACCMOTPEHUE
JAHHOTO CIIopa), TO BO BTOPOM Cllydyae OH TaKoe
MPaBo TepsieT.

Tenepp B ONMMCAaHHON CHUTyallMU CYyA OCTaBJIsI-
€T UCK 0e3 pacCMOTPEeHHUsI, €CIM OT OTBETUYMKA He
MO3/Hee TIPEACTABICHUS UM TIEPBOTO 3asBJICHUS
1O CYIIECTBY CITOpa IMOCTYIWJIM BO3paXKeHMS IMPO-
THB pa3pellieHus cropa B Cye, eCIu TOJbKO CyI He
MPU3HAET, YTO TaKOE ComIallieHue HeAeHCTBUTEIb-
HO, YTPaTWJIO CUJTY WY HE MOXET ObITh UCITOJHEHO.

JlaHHBIN TOAXOA YYUTHIBACT, YTO B OPUTMHAJb-
HOM TekcTe TUIoBOro 3aKoHa, paBHO KakK U B 4. 3
ct. 11 Hbto-MopKcKoit KOHBEHIINM CII0Ba «IIPeKpa-
TUTb MIPOU3BOACTBO» > OTCYTCTBYIOT.

ITpu 3ToM c Leabl0 GopMUpPOBaHUS OoJiee TPO-
apOMTPaKHOTO TOAXOJA CYIOB K MCITOJTHEHUIO U
TOJIKOBAaHUIO apOMTPaKHBIX COTJIAIICHUI HOBBIC
penakumu I'TIK u XIIK (crienys mpemToXeHUsM
VAA) ycraHaBiIMBalOT, YTO JIIOObIEe HETOYHOCTU B
TEKCTe apOUTPaKHOTO COTJIALIEHUsI CTOPOH W/WJIU
COMHEHUS B €T0 JIeMCTBUTEIbHOCTHU, IOPUINYECKON
CuJie U UCTIOJTHUMOCTH JIOJKHBI TOJIKOBAThCS CYIOM

3 BeposATHO, 3TU C/I0Ba B M3Ha4a/bHOI Bepcuy 3akoHa o MKA
6bpUIM 3aMMCcTBOBaHbl 13 3akoHa P® or 7 miona 1993 rogma Ne
5338-1 «O MeXX/[yHapOHOM KOMMEPYECKOM apOuTpaxe».
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B IIOJIB3Y €ro )Ief/'ICTBI/ITeJ'H)HOCTI/I, }OpHHquCKOﬁ
CHJIbI U UCITOJIHUMOCTHU.

ApbuTparkHasa npoueaypa

B xome pedopmnr B 3akoH 0 MKA Oblim BHece-
HbI ¥ MHbIE U3MEHEHMS, 3aTPOHYBIIINE HEKOTOPHIE
aCIEKTHI apOUTPaKHOM IIPOLIEAYPHI.

Hampumep, cr. 17 3akona o MKA (obecrnieun-
TEJbHBIE MEphl COCTaBa apOMTPOB) HOIIOJIHEHA
HOBBIM IIOJIOXKEHHEM O IIPUMEHEHHMU K CTOpPOHE,
UchpaluyBalolleit obecriedyuTebHble Mephbl, 00e-
CIICYCHUSI apOMTPaKHBIX pPacXomoB (BHECEHUEM
Ha OEMO3UTHBIA CYET OIPEACICHHON CyMMBI ap-
OUTPaXXHBIX PacXoOlIOB). DTO M3MEHEHUE, OUYCBU/I-
HO, ObLI0 pa3paboTaHo ¢ yyeTtom cT. 17E Tumnoso-
ro 3akoHa FOHCUTPAII B penakuun 2006 roga, a
TaKkK€ C YIeTOM HOBBIX IIPaBUJI IIPOIECCYabHBIX
KOIEKCOB B OTHOIIEHNH BCTPEYHOIO 00ECIICUeHUS,
MIPeIOCTaBICHUSI KOTOPOTO MOXET II0Tpe0oBaTh ro-
CyIapCTBEHHBIN CyI B Ka4eCTBE YCIOBHUS IJISI yCTa-
HOBJICHHSI 00ECIIeUNTEIHHBIX MEp B IpaXkIaHCKOM/
XO3SMCTBEHHOM IIPOLIECCE.

HMnaTepecHoe n3aMeHeHne BHECEHO B CT. 25 3aK0oHa
o MKA B orHomieHunu adverse inference. Tak, B Hee
Jo0aBiIeH HOBBIN maparpad, IIpsMO pa3pelIaroinii
COCTaBy apOMTPOB B CiIyJyae HEMOJa4yd IO €ro Tpe-
0OBaHUIO CTOPOHOM TOKA3aTEJIbCTB B 3aBUCUMOCTH
OT TOTO, KaKoe JINIIO YKJIOHSETCS OT MX IoJadyu, 1
TOT0, KaKOe 3TU 0Ka3aTeIbLCTBA UMEIOT 3HAUCHHE,
MPU3HATh OOCTOSITEIHCTBO, IJISI BBIICHEHMSI KOTO-
pOro IOJKHO ObUIO OBITh MOAAHO IT0KAa3aTeNabCTBO,
WIM OTKa3aTh B €ro IMpU3HAHWU, WIM PACCMOTPETH
IIeJI0 TI0 MMEIOIIMMCS B MaTepurajiax [Iejia JoKasa-
TEJIbCTBAM.

Taxke ObUTM BHECEHBI U3MEHEHMS B CT. 35 3aKo-
Ha o MKA B oTHolleHUM TpeOOBaHUN K TepeBOAY
apOMTPaxKHOTO COTJAllleHUsI/pelleHnsT IIpu odpa-
IIEHUX B TOCYTapCTBEHHBIN CyH 3a IIpU3HAHUEM U
WCMOJIHEHUEM apOuTpaxXHoro pewieHust. o 15 ge-
Kabps 2017 roma 3Ta HOpMa paspelliajia IoAaBaTh
apOuTpaxkHOe pelleHWe W/WIM apOUTpaxKHOe CO-
IJIallleHUEe «Ha YKPAaUHCKOM WM PYCCKOM SI3BIKE».
MHorue roasl 3Ta HOpMa MO3BoJjsia OecrpensT-
CTBEHHO IIPUBOINTH B UCIIOJTHEHNUE HA TEPPUTOPUH
Vkpanuw pemeanss MKAC mpun TIIIT YkpawnHsr,
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M3JIOKEHHBIE Ha PYCCKOM SI3bIKe, 0e3 IepeBoja, a
TakKe He MepeBOAUTh apOUTpaXkKHbie OTOBOPKHU B
PYCCKOSI3BIYHBIX KOHTpaKTaX. OJHaKO B MOCIeIHUE
HECKOJIbKO JIET, MpeallecTBOBAaBIIMX pedopme, B
CcyleOHOM TpaKTUKe HepeaKu ObLIU Caydau, KOT-
Ja Cyabl OCTaBJISIIA Oe3 pacCMOTpPEeHMUS 3asiBJICHUS
O TIpU3HAHUU U MPEAOCTaBJICHUM pa3pellleHUs Ha
WCITOJTHEHNE apOUTPaKHBIX pEIIeHUi, CUMTasI, UTO
MPUIOXKEHHBIE K HUM apOUTpakKHBIE pelIeHUsT WIN
comTalleHUs Ha pyCCKOM $I3bIK€ HE COOTBETCTBYIOT
TpedoBaHusam I'TIK u HL}O-I;IopKCKoVI KOHBEHILIUU.
B pesynbTare pepopMbl C10Ba «UJIM PYCCKOM» OBLITU
MCKJIIOUEHBI U3 TeKcTa cT. 35 3akoHa o MKA.

ITponomxeHue craTbu, BKJIIOYasl TJIaBBI O CY-
NeOHOM KOHTpPOJIE U COAEHCTBUM TPETEUCKUM CYy-
JaM B YKpauHe, YATAlTe B CJCAYIOIIEM HOMepe
Arbitration.ru.
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RAA UPCOMING EVENTS

On 25" of October SCAI-ASA-RAA organize the
conference: «What Makes Switzerland So Popular
in Arbitration? Sharing Some Secrets of Helvetia»,
which will be held in Moscow.

Date: 25 October, 2018

Venue: Marriott Grand Hotel, Tverskaya street,
26/1, Marfinskiy Hall, Moscow

Language: English

Topics of the discussion include:

— What makes a good arbitrator

— What makes a good counsel

— What parties expect from arbitration practitioners
— The role of SCAI-Swiss Rules for commercial ar-
bitration

The role of CAS for sports arbitration

— The role of the Swiss courts in arbitration

Confirmed speakers:

— Michael Schneider, Partner, LALIVE

— Dmitry Pentsov, Partner, FRORIEP Legal SA
— Xavier Favre-Bulle, Partner, Lenz&Stachelin

— Caroline Ming (Executive Director & General
Counsel of SCAI)

— Christopher Boog, Partner, Schellenberg Wittmer

— Mikhail Prokopets, Partner, Sila

— Christian Oetiker, Partner, Vischer

— Dmitry Dyakin, Partner, Co-Head of Arbitration
and Litigation Practice at Egorov Puginsky Afa-
nasiev & Partners

— Platon Guryanov, Head of legal support for inter-
national transport activities, Legal Department of
JSC «Russian Railways»

— James Hargrove, Partner, Orrick

— Philipp Habegger, Independent arbitrator

The conference is dedicated to the resolution of Rus-
sia-related disputes in Switzerland. The conference
will be attended by law firm partners, in-house law-
yers and lawyers from sports federations.

The event is followed by reception.

RSVP alexandra.brichkovskaya@arbitrations.ru
More information please find here: http://arbitra-
tions.ru/en/events/conference/sovmestnoe-mero-
priyatie-raa-i-scai/

X Annual IBA “Mergers and Acquisitions in Russia and CIS”

Conference

The 10" Annual IBA “Mergers and Acquisitions in
Russia and CIS” Conference will be held on 16 No-
vember, 2018 in Hotel Baltschug Kempinski, Mos-
COW.

Now in its 10" year, this leading conference will
once again bring together practitioners from around
the globe to discuss the latest emerging developments
and hot topics in Russian and CIS M&A law as well
as hosting input and commentary from some of the
world’s leading experts in the field.

Topics include:

— Review of M&A market in Russia and CIS —
trends and developments

— Russian and CIS M&A Hot Topics

— Current M&A challenges facing General Coun-
sels of major Russian companies

— Taxstructuring issues in JVand M&A deals — new
trends and developments

— M&A Disputes in Arbitration and Litigation
Participants of the session will discuss the M&A

market in general — Russian and foreign perspective
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— the bankers and investors view. They provide an
insider’s look of the financial, economic and business
factors affecting the M&A.

Also, the discussion will be dedicated to the lat-
est trends and developments in M&A deals in Russia
and CIS region, such as:

— Development of Russian law;
— Choice of law;

— Sanctions & Enforcement;

— National Security;

— Block chain & ICO.

The registration for the event is open here.

AHOHC MEPOMPUATUIA I

Who should attend?

Lawyers in private practice, in-house counsel, in-
vestment bankers, accountants and specialists from
mergers and acquisitions business.

Co-Chairs of the Conference:

— Christian Herbst, Partner, Schonherr Rechtsan-
walte, Austria

— Vassily Rudomino, Senior Partner, ALRUD Law
Firm, Russia; IBA Council Member, Federal
Chamber of Lawyers of the Russian Federation

For more information about participation and sponsorship opportunities please contact Alexandra:

alexandra.brichkovskaya@arbitrations.ru

10-as ExxerogHasa KoHdepeHuusa IBA «CnnaHus

n nornowieHus B Poccuun u ctpadax CHIM»

16 Hosi6ps 2018 roga B Otene «bamuyr KemmnuH-
ckn» B Mockse coctoutcs 10-s1 exxeromHast KoHpe-
peunus IBA «Cnusans u mornomenns B Poccun u
CHI».

B mecarslii pa3 monmpsin Bemyllue MHPOBBIE DKC-
NepThl B 00JaCTU SKOHOMUKMU W IOPUCIIPYACHLIAN
cobepyTcs, 4ToObl 0OCYIUTh HOBEWIIIEe TEHACHIINU
pBIHKA cIIMsTHU 1 mortoteHnit B Poccnr m CHI'.

Ha nmoBecTKy AHS BbIHECEHBI HauboOJIee aKTyalb-
HbIE Ha TaHHBII MOMEHT BOIIPOCHI, CBSI3aHHBIE CO
cIeJKaMy B 00J1aCTU CAMSHUAN Y TTOTJIOIIECHUIA:

— TeHmeHMU U pa3BUTHE PbIHKA CIMSIHWI U TO-
miomenuit B Poccun u crpanax CHI,

— PoIHOK ciuMsHuMiA U morioweHuir B Poccuu m
crpanax CHI': HauGoiiee akTyaabHBIE BOIIPOCHL;

— PBIHOK CIMSIHMIA Y NOIJIOLIEHUIA: TEKYIIME TPO-

OieMbl, CTOSIIME Iepel IIaBHBIMU IOPHMCKOH-

CYJIbTaMM KPYITHBIX POCCUMCKUX KOMITAHUM;

— HoBble TeHIeHUMU W Pa3BUTUC ONTHUMU3AIUN

Hanoroo6oxeHus 111 CII u cnenok M&A,;

— Cnopsl, cBA3aHHBIE CO caenkamMu M&A, B apou-

TPa>XHOM M CyAeOHOM pa3doMpaTebCTBE.

YyacTHUKU ceccumr OOCYASIT PHIHOK CIAUSIHUM U
TMOIJIOIIEHUN C TOYKU 3PEHUS POCCUMCKUX U 3apy-
OeXXHbIX 0AHKMPOB U MHBECTOPOB, KOTOPhIE MOAC-
JIITCSI HEKOTOPbIMM MHCAWIEPCKUMU B3DJISIIAMU
KacaTeJIbHO 9KOHOMNYECKUX 1 MHBIX JeJI0BBIX (haK-
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TOPOB, BJIMSIIOLIMX HA CACIKHU CAUSHUI 1 MOTJIOLIEe-
HUM.

Kpome Toro, obcyxneHue 0OyaeT IMoCBSIIEHO MOo-
CJICAHUM TEHACHLMSM U COOBITHSIM B MUPE CACIOK
cavstHuid 1 nornomeHuit B Poccun u CHIC, B ToMm
quCe:

— Ppa3BUTHE POCCUMCKOIO 3aKOHOAATEIbCTBA;
— BBIOOP IPUMEHUMOTO MpaBa;

— CaHKLMU U IPaBOIIPUMEHEHMUE;

— HalMOHa/lbHas 0€30MaCHOCTb;

— onoxkueitn u [1CO.

K ygacTtuio B KoOH(pEpeHIIUM IIPUTIALIAIOTCI KOP-
MOpaTUBHBIE IOPUCTHI, OPUCTHI YACTHOMN MPAKTUKH,
(buHaHCUCTBI U Apyrue dKCMEPThI, CIelUuaTu3upy-
fonecs B cpepe CIMSTHUI 1 TTOTJIOLICHUIA.

Conpepcepatenn KoHpepeHuun:

— Xpuctnan Xepoct, maptHep, Illenxepp Pext-
CBaHT, ABCTpUS

— Bacwmii Pynomuno, crapiuii mapTHEp OpUau-
geckoil pupmbl «AJIPY]l», Poccus; Ynen Kon-
CyJbTaTUBHOTO coBeTa KomwureTa 110 ympabiie-
HUIO 1opuandeckoii ¢pupmoit IBA

3aperucTpupoBaThcsl Ha MEPOIPUSATHE MOXKHO

34ECh.
CDJ'Ian MEPOIPUITUS BBl MOXKETE HAWUTH 3/1€Ch.


http://iba-ma.ru/en/registration/
http://iba-ma.ru/ru/registration/
https://www.sendspace.com/file/uy6axi
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AHOHC

Application of the New York Convention

in Austria, Belarus, Russia & Ukraine

Date: 30" October 2018
Venue: Wiedner HauptstraBe 63, Vienna, Austria (WKO)

Moderator:
Anna Joubin-Bret (The Secretary, UNCITRAL)

Speakers:

— Markus Schierl (Zeiler.partners, Vienna)

— Alexandre Khrapoutski (SBH Law oces, Minsk)
— Olena Perepelynska (Integrites, Kiev)

— Roman Zykov (Mansors, Moscow)

Supported by

— SBH Law offices
— Mansors

— Integrites

Registration starts at 18.30. Reception to follow.
Event is Free of Charge.
RSYVP to alexandra.brichkovskaya@arbitrations.ru

XIl Annual IBA Law Firm Management Conference

The 12" Annual Law Firm Management conference
offers a unique and unrivalled platform that unites law
firms the world over in discussing issues faced by the le-
gal business. This conference also allows key decision
makers to meet, network and exchange experience.
Date: 7 December, 2018

Venue: Radisson Hotel Ukraine, Kutuzovsky Pros-
pect, 2/1,bld. 1

Language: Russian and English (with simultaneous
translation)

Topics to be discussed include:

— New products and destinations

— Compliance in the law firms: does the shoemak-
er’s son go sometimes barefoot?

— Don’t wait for new business to come — make it
happen.

— Next generation of partners

— New ideas about law firm financial performance:
how lawyers will make money in the future.

Conference Co-chairs:

— Vassily Rudomino, Senior Partner, ALRUD Law
Firm; IBA Council Member, Federal Chamber of
Lawyers of the Russian Federation, Russia

— Alexander Khvoshchinskiy, Senior Expert, LS -
Institute, Germany

— Norman Clark, Managing Partner, Walker Clark,
Fort Myers; Member, IBA Law Firm Manage-
ment Committee Advisory Board

Details of the event can be found on the Conference’s official website.

For more information about participation and sponsorship opportunities please contact Alexandra:

alexandra.brichkovskaya@arbitrations.ru

12-9 mexxgyHapoaHas koHdepeHuusa IBA no YnpasneHuto

KOpunamnyeckumn ®upmamm

12-5 exeromHasts KOHG(EpeHIIUsS IO YIPABICHUIO
IOPUANIECKON (PUPMOII CTaHET YHUKAJIBHOM ILIaT-
(opmoii It BCTped MpeAcTaBUTEIE MeXITyHAPOI-
HBIX IOpUINYECKNX (PUPM U3 pa3HBIX CTPAH U TOPO-
JIOB, KOTOpbie BHOBbL COOepyTCsl ISl OOCYXKACHUS
npobJieM, CTOSIIUX Neped OPUANIECKUM OU3HECOM.

Jara: 7 neka6ps 2018 r.

Mecto mpoBenenus: Otenb «Paguccon» YkpawHa,
Kyrty3oBckuii nmpocnekr, 2/1, Kopi. 1

A3BIK: pycCKMIT ¥ aHIIMUCKUI (C CHHXPOHHBIM IIe-
PEBOIOM)

October 2018, N°2 | 89


http://iba-lfm.ru/en/  To register, please follow the link http:/iba-lfm.ru/en/registration/

Tembl KoHdepeHuuu:

HoBble MpoayKThl ¥ HATTpaBlIeHUS AeSITETbHOCTH;
CobroneHre MpaBOBBIX HOPM B IOPUIANYECKUX
upmax nnu CaroxxHuk 6e3 caror

He xnuTe mosiBeHUS yCHEITHOM CTpATETUU pas3-
BUTHUS OM3HEca — co3naiTe ee!

HoBoe mokosieHre mapTHEPOB;

HoBble naen o (pMHAHCOBBIX pe3yabTaTax IopH-
JUYEeCKO (PUpPMBI: KaK IOpUCTBI OyOyT 3apada-
THIBAThb JIEHBIY B OYIYIIIEM.

Conpepcepatenn koHpepeHUUn:
— Bacwmii Pynommno, crapmuii mapTHEp MOpU-

nudeckoit pupmbl «AJIPY]l»; Ynen KoHcynb-
TaTUBHOTO coBeTa KoMuTeTa Mo yIpaBieHUIO
opuandeckoi pupmoit IBA

Hopman Knapk, ynpasnsiomuii naptHep, Walker
Clark; Ynen KoncynbraTuBHOro copeta Komure-
Ta I0 YIpaBJeHUIO Iopuandeckoi pupmoit IBA
Anexkcanap XBOIMUHCKMIA, BeayIIMii akcnepT, LS-
Institute, 'epManus

IMoapobHOCTH MEPOTIPUSITUSI MOXXKHO HATU Ha odulinaibHoM calite KoHdepeHimu.
Peructpauus Ha KoHdepeHLIo JOCTYITHA 3/1eCh.
Mg moirydeHUsI OOIOJHUTEIbHON MHGOpMaunyu o0 y4acTMM M CIIOHCOPCTBE IMIIWTE AJIeKCaHApe:
alexandra.brichkovskaya@arbitrations.ru
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http://iba-lfm.ru/ru/
http://iba-lfm.ru/ru/registration/

Baker
McKenzie.

BAKER MCKENZIE RELEASED AN 11TH EDITION OF THE
INTERNATIONAL ARBITRATION YEARBOOK 2017-2018!

The 11th edition of The Baker McKenzie International
. Arbitration Yearbook is now available.

i In this edition, we look at important developments in
arbitration in 45 jurisdictions over the past year, including
the continuing wave of updates to institutional rules, new
The standalone rules for investment arbitration, and revised
Baker McKenzie national laws to support the use of arbitration. We focus in
K‘rtbei:?:ttilg:aYlearbook particular on third party funding in arbitration, surveying the

law and practice on this important topic across the globe.

Click on the link to download the book.

www.globalarbitrationnews.com www.bakermckenzie.com


https://f.datasrvr.com/fr1/018/76508/BakerMcKenzie_IAY_2017-18.pdf
https://globalarbitrationnews.com/
https://www.bakermckenzie.com/en/

Baker
McKenzie.

MANSORS

NHdonapTHeEpbI

Arbitration.ru

CIS Arbitration Forum

Russia- and ClIS-related International Dispute Resolution

IF LAWFIRM.RU



https://www.bakermckenzie.com/en/locations/emea/russia
http://mansors.com/
http://www.cisarbitration.com/
http://www.lawfirm.ru/
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