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BCTYIIHUTEJIBHOE CJIOBO
Joporue npy3bs!

Mpi cHoBa coOpanmvch ¢ Bamu Ha Hamie NpeKpacHOM IUIOIIAJKE, YTOOBI,
Pa3MECTUBILKCh B YJOOHOM Kpecie C yvalleykod Kode, B TPUSITHOM OOCTaHOBKE
nozenuTcs ¢ Bamu ormbIToM MEXITyHapOIHOTO apOUTpaska.

B ouepennoM HOMepe HamIero creruaiu3upoBaHHoOro miganus — «Chamber of
Arbitrators», MbI TpPagMIIMOHHO coOpaiu HauOosee akTyallbHbIE CTaThbU O
MEXTyHapOIHOM apOUTpaXke Ha PyCCKOM M aHIJIMHCKOM SI3bIKaX.

CeronHst Ha HalIMX CTpaHUIIAX Bbl cMOXKeTe MO3HAKOMUTBCS ¢ BO3ZMOKHOCTSIMU
BBIOOpA apOUTPaKHOTO MHCTUTYTA M MECTa apOUTpaXka, YTO B COBPEMEHHBIX YCIIOBHSIX
npuoOperaeT 0co0O€ 3HAYEHHME B  YCIOBHMAX  HBIHEIIHEM  TreOnoNUTHYECKON
«TypOYIEHTHOCTHY, C MOPSIIKOM CY/I€OHOM 3aIlUThI OT 37I0yNOTPEOIEHUI apOUTpaskeM 1
MHpPOBBIM coraiienneM. Haim aBTopsl Taroke npeioxkar Bam pelienre 1opuinueckux
npoOsieM, CBSI3aHHBIX C HCIIOJHEHHEM apOUTPaKHBIX PEIICHUH U PacCKaxyT o
BO3BpAILICHUU BUPTYAIbHBIX AKTUBOB B IMHAMUYHOM MHUPE UHTEPHETA.

MBpI BeIpaskaeM YBEPEHHOCTD, UTO MaTepHaiibl kypHasia «Chamber of Arbitratorsy
OymyT uMeTh i1t Bac mpakTU4ecKkyro nosb3y.

Penakuus sxypHana «Chamber of Arbitrators» BbelpakaeT O1arogapHOCTb BCEM
HaIllUM aBTOpaM, U Mpu3bIBaeT Bac, HaIm noporve YuTaTeny, AETUThCA C HAMU CBOMM
JIMYHBIM OMBITOM, KOTOPBI MOYKET OKa3aThCA PEIICHWEM TeX, Ha TEpBbIM B3IV,
HENPUCTYIHBIX 33/1a4, CTOSAIIMX Tepel HallluMy ¢ Bamu kosieramu o Bce MUpy.

C noureHuem,

npeaceaareb MexayHapoIHOI o
apONTPaKHOTO (TPETEHCKOro) cyaa
«ITanara apoutpos npu Corose IOPUCTOB)
Anexceit Kopoukun

I'naBHBIM pegakToOp KypHAaJIa
«Chamber of Arbitrators» Burtammii Kpeiianu
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KAK CHAEJIATb APBUTPA’K BOJIEE «9KOJIOI'MYHbIM» B
COBPEMEHHBIX YCIOBUAX

AJlekceil AHUIIIEHKO,

napmmuep Anischenko Laptev, cmapwuti npenooasamers
bry,

apoump, meouamop

Amnacracus [Ibimnas-Mypuna,

cmyoenmka 4 Kypca ¢haxyibmema meNcOVHAPOOHbIX
omnowenuu bI'Y

Annomayusa. B crathbe paccMaTpHBAIOTCS aKTyaJbHbIE TEHICHIMU B 00JACTU
paspeleHnsl CHopoB, B YaCTHOCTH BIIMSIHUE SKOJIOTMYECKOM OTBETCTBEHHOCTH,
COIMAILHOM OTBETCTBEHHOCTH U KopriopatuBHoro yrpanineHus (ESG) Ha nesrensHOCTD
apOUTPAXKHBIX YUPEKICHUN. ABTOpaMU MPEJIaracTcs OLEHUTh HEOOXOAUMOCTb, a TAKKE
PacCMOTPETh OCHOBHBIE PEKOMEHIAIIMY IO UX BHEJIPEHUIO.

Kniouesnvie cnosa: apoutpax; 1uppoBU3alys; SKOIOTHUECKasi OTBETCTBEHHOCTb,
COIMTbHAsl OTBETCTBEHHOCTh M KoproparuBHoe ympasienue (ESG); apOutpaskHbie
yupexnenus; «Kavnanus 3a 60jiee 9KoN02UUHbIE APOUMPAdICHbIE PA3OUPamMenbCmea,
«BejleHvle NPOMOKOIbLY; UCTIONb30BAHUE SKOJIOTMYECKH YHCTHIX MCTOYHHMKOB SHEPrUM;
YMEHBIIEHUE FKOTOTMYECKOro CIIENA.

DKooruyecKasi ¥ coluaibHas OTBETCTBEHHOCTh OM3HECA B TIOCTIEIHEE BpeMsi BCE
YaIre CTaHOBUTCS MPEAMETOM OXKMBIICHHBIX TUCKYCCHI Ha apOUTPAKHBIX MEPOTIPUSTHIX
1o BceMy Mupy. U, ecii BbI cunTaere, 4to mpoOJieMbl II00aTbHOTO MOTEIICHUS! CUITBHO
NpeyBeMUeHbl U K MEKIYHapOIHOMY KOMMEpPYECKOMY apOWUTpaky OTHOIIECHHS He
UMEIOT, PEKOMEHJIyeM BCIIOMHHUTb, YTO BCEro mapy JIET Ha3ajd, Korja TeMaTuka
B3aUMOJICUCTBUSI apOuTpaka U HMH(OPMAIMOHHBIX TEXHOJIOIWHA TOJNBKO TMOSBUIACH B
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MOBECTKE JIHSA, HUKTO U MOIyMaTh HE MOT, YTO OHJIAWH-3aCEaHuUs CTaHYT YCTOSBIIEHCS
NPAKTUKOH, a apOUTPKHBIM YUPESKACHUSIM OyIeT KpaiiHe CIOKHO KOHKYpHUpOBaTh Ha
MEXIYHApOIHOM U JaK€ PErHMOHAIBHOM apOMTPaXXHOM pbIHKE 0€3 3(PdeKkTUBHOM
ANIEKTPOHHOM CUCTEMBl aJIMUHUCTPUPOBAHUS J€I1 WU OHJIANH-TIIaTGopM paboTel ¢
JOKYMEHTaMH.

B nacroseii crarbe, mocie Kparkoi ooiei xapakrepuctuku heHomena «ESGy),
MBI TIpOaHAM3UpYyeM, Kak mnpuHImIbl ESG Moryr ObITh WMILIEMEHTHPOBAHBI B
JEATENTBHOCTh apOUTPAKHBIX YUPEKICHUIA.

ESG — mpu oykevt, komopuwie (He) cnacym nianemy

Tepmun «ESG»  (T.H.  «OKOJNOrMYeckass OTBETCTBEHHOCTb,  COIHAJIbHAS
OTBETCTBEHHOCTh M KOPIIOPATUBHOE YIIPaBJIEHUE») MOSBHICS okoino 20 jeT Hazal B
paMKkax Joknaaa moj HazpanueMm ““Who Cares Wins” («HepaBHOIYIITHBIN MOOSKIACTY),
KOTOpBII CTal pPe3yJbTaTOM COBMECTHOM HWHUIMATHBBI (DUMHAHCOBBIX YUPEXKICHUI,
npuriamneHHbix ['enepanbapiM cekperapeM OOH Kodu Annanom?'. Vcnonb3oBanue B
naHHoM otdere TepmMuHa «ESG» HOMKHO OBUIO MOAYEPKHYTh, YTO BCE TpU O0JIACTH
HEpaspbIBHO CBs3aHbI MEKTY €000 2 . BrocinecTBUU CEphE3HBIM HMITYJIBCOM K
pacTyiieMy HHTepecy OOIIecTBa K OOECIICUCHHIO 3alllUThl OKPYIKAIOIICH Cpebl
BeIcTymI0 nipuHsTue B 2015 romy Ilapmwxkckoro cornamieHus 00 M3MEHEHHH KIIMMaTa
(IMapu:kcKkoe coryaienne)’.,

BriostHe  ecTeCTBEHHO, YTO BONPOCHI MHTEPMPETAIlMA  CaMOro  TEPMHHA,
ONIPEJISTICHHUSI €ro 00beMa ¥ COJICP KaHKs BOHHUKIIM Cpa3y JKe U HE YTUXAOT JI0 CHX Imop?,
OJTHAKO TJIO0ATLHO MOXKHO TOBOPHUTH O CIIEMYIOIIEM Oosee-MeHee EeITUHOOOpPa3HOM
NOHMMaHUH KoHIem i ESG, He3aBHCUMO OT KOHKPETHOUM HAITMOHATTBHOW FOPUCTUKITAM®:

1 Gaffney, J. In Praise and Criticism of Arbitration as a Means of Resolving ESG Disputes / J. Gaffney // Kluwer
Arbitration Blog [Electronic resource]. — Mode of access:
https://arbitrationblog.kluwerarbitration.com/2023/04/18/in-praise-and-criticism-of-arbitration-as-a-means-of-
resolving-esg-disputes/. — Date of access: 15.11.2023.

2 Who Cares Wins: Connecting Financial Markets to a Changing World // UN whitepaper [Electronic resource]. — P.
2. — Mode of access: https://documentsl.worldbank.org/curated/en/280911488968799581/pdf/113237-WP-
WhoCaresWins-2004.pdf. — Date of access: 15.01.2024.

3 Manzano, M., Toimil, A. The role of arbitration in ESG disputes / M. Manzano, A. Toimil // VON WOBESER Y
SIERRA, S.C., ESG articles [Electronic resource]. — Mode of access:
https://www.vonwobeser.com/images/PDF_news/2021/21 11 12 ARBITRAJE_ESG_ING.pdf. — Date of access:
11.01.2024.

4 Cm. cHocky 2, ctp. 4.

5 Okoko, D. The Implications of ESG-Based Contractual Provisions in International Arbitration / D. Okoko //
LexisNexis Research & legal analysis [Electronic resource]. — Mode of access:
https://www.lexisnexis.co.uk/blog/research-legal-analysis/the-implications-of-esg-based-contractual-provisions-in-
international-arbitration. — Date of access: 14.10.2023.

Chamber of Arbitrators - Ne 04 (1) stHBaps - utons 2024




BO-TIEPBBIX,  (9KONOSUYECKAsL ~ OMBEMCMBEHHOCMbY  OOBIYHO  BKJIFOYAET:
(1) i3MeHeHne  kiMMara;  (2) UCTOIICHUE TPUPOIHBIX  pecypcos;  (3) mpobIieMbl
3arpsi3HEHUsI OKPYIKAFOIICH cpejibl; U (4) n30aBJIeHHE OT OMACHBIX OTXOJIOB;

BO-BTOPBIX, «Coyuanbhvle cmanoapmuly oxBarbBaroT: (1) TpeOoBaHusS K
37I0pOBBIO M 0E30MAaCHOCTH TpakiaH; (2) odecrieyeHre JTOCTOWHOM OIUIAThI M YCJIOBHIMA
Tpyaa; a Takke (3) HeOOXOIUMOCTh JIOJDKHOW OCMOTPHTEIBHOCTH LIETTOYEK MOCTABOK C
EJTbIO CMSITYEHHMSI TIOCTIE/ICTBUI COBPEMEHHOIO padCTBa U IETCKOTO TPY/a; U

B-TPETbUX, «YNpaAGIeHuUecKue CcmaHoapmol» CBS3aHbI C HEO0O0XOJUMOCTBIO
3pPEKTUBHOrO MOHHTOPHHIA KOPITOPATUBHON JCATEIBHOCTH W BKIIIOYAIOT TaKUC
BOIIPOCHI, KaK 00pr0a ¢ KOPPYIIIKEH, 3aIlliTa JaHHBIX, TIOI0TYECTHOCTRS.

B nacrosmuit Moment ESG-cranmapTel ctanu BaXHONW 0COOCHHOCTBIO KaK OU3Hec-
Cpelbl, TaK W TPABOBOTO «IGHOWAGgma» COBPEMEHHBIX TOCYIApCTB ' , BKIFOYAsI
Pecniyonmuky benapyck, koropast BUIUT 1ieiecoodpa3HocTb ananrtarmy ESG-moBecTky 1oy
HAlMOHAJIbHBIE MPUOPHUTETHI, yueTa ESG-ctaHaapToB B AESTEIBHOCTH KOMIIAHWH, HX
y4acTHsl B JOCTHKCHHH 11eJIeH YCTOWYMBOro pa3BUTHs®. B pyciie o0IeMUpoBbIX TPEHIOB
Ha ESG-Tpancdopmariuio B kauecTBe TVIaBHOM 3a7auM TEKYIIEro dTarna MpeJoaracTcs
«BbICMPOUMb KAYECMBEHHYIO HABULAYUOHHYIO CUCEMY, YmoObl npeooonemy meKyujull
ESG-6b1306, aoanmuposamv nosecmxy ESG ¢ yuemom HayuoHanbHbIX HpUOpUmemos,
UHMEPECOB U KOHMEKCMAY .

s atoro B PecnyOmuke benapych akTHMBHO pa3pa0aThIBAlOTCS U BHEAPSIOTCS
Mepbl, CBsi3aHHbIe C uHTerpanued ESG-NpUHIMIIOB B HAIMOHAJIBHYIO CTPATETHIO
YCTOMYMBOIO pa3BUTHSL:

" yTBEp)KJEHA  HaAlMOHAJbHAs  CTpaTeruss  yCTOMYMBOTO  COIMAIBHO-
sKOHOMHYEecKOoro pa3putus Pecnybnuku benapyce Ha nepuop g0 2030 rona;

" yrBepkAcH HannmoHanpHBIM IUIaH JAEUCTBUA 110 PAa3BUTHIO  «3€1EHOU
SKOHOMHKH 110 2025 rona;

6 Blanke, G. Arbitrating in a Modern World: Challenges and Opportunities / G. Blanke // Arbitration: The
International Journal of Arbitration, Mediation and Dispute Management. — 2023. — Volume 89, Issue 3. — P. 260.

" Gaffney, J. In Praise and Criticism of Arbitration as a Means of Resolving ESG Disputes / J. Gaffney // Kluwer
Arbitration Blog [Electronic resource]. — Mode of access:
https://arbitrationblog.kluwerarbitration.com/2023/04/18/in-praise-and-criticism-of-arbitration-as-a-means-of-
resolving-esg-disputes/. — Date of access: 15.11.2023.

8 Bonueamosa, E. Benapycu HHTEpeceH POCCHIICKMIA ombIT aganTamyi ESG-oBeCTKH 10/ HALIMOHANBHEIE
npuoputeTsl / E. Boxmrarosa // Odurmansaerii caitt MuancTepcTBa s5KoHOMEKH Pecmyonmku bemapych
[DnexrponnsIii pecypc]. — Pexxum moctyma: https:/economy.gov.by/ru/news-ru/view/elena-boligatova-belarusi-
interesen-rossijskij-opyt-adaptatsii-esg-povestki-pod-natsionalnye-prioritety-48367-2023/. — [Tata mocryma:
24.11.2023.

® Kapmyn, A. Heobxomumo anantupopath noBectky ESG ¢ y4eToM HallMOHAILHBIX TIPHOPUTETOB U HHTEPECOB / A.
Kapryn // OdunmansHeliit caiitt MuHHCTEpcTBa S5KOHOMUKHN Pecryonuku bemapycs [DnexTpoHHEIH pecype]. — Pexum
nocryma: https://economy.gov.by/ru/news-ru/view/andrej-kartun-neobxodimo-adaptirovat-povestku-esg-s-uchetom-
natsionalnyx-prioritetov-i-interesov-48428-2023/. — Ilata nocryma: 24.11.2023.
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B 2024 romy MuHnuctepctBo 3koHOMUKH Pecnyonmuku bemapych manupyer
MOATOTOBUTH PEKOMEH/IAINH 110 BHEIpeHUIO ESG-IPUHIIMIIOB B 1€ TENBHOCTH CYObEKTOB
xo3siiicTBoBaHMs. Tak, MOSIBATCSI HE TOJILKO HOBBIE TPEOOBAHUS PACKPBITHSI HEPUHAHCOBOM
OTYETHOCTH, HO M OOS3aHHOCTB JUIS BCEX OTEYECTBEHHBIX CYOBEKTOB XO3SMICTBOBAHHUS
neperTr K (OpMUPOBAHUIO ITyOIMIHON He(hUHAHCOBOM oTdeTHOCTH B oOmactu ESG mo
2040 roma.

[Ipu 3TOM, Kak MU MHOTHE Jpyrue rocyaapcTBa, umynmwe B dapBarepe ESG-
noBectkd, PecryOnuka benmapych crankuBaercs ¢ OOBEKTUBHBIMHU  TPYJHOCTSIMHU:
HEJIOCTaTOYHOW  ocBeAoMIIeHHOCThI0 00  ESG-cranmaprax,  OrpaHMYeHHOCTBHIO
MaTepualbHbIX W (DUHAHCOBBIX PECYPCOB, & TAaKXKE OTCYTCTBUEM KOMIIETEHTHBIX
CITCIMATCTOB M.

Bueopenue npunyunoe ESG ¢ Oeamenvnocmb  apoumparcHvix
UHCIMUMYMO8

B koHTekcTe MexAyHapomHOro apOurpaka BBeneHWe mnpuHIuioB ESG B
apOUTpaXHyI0 TIPOLEAYpY CO3[aeT MpPEANlOChUIKM, B TOM 4YHCIe Uil Oornee
«OKOI02UYHO20Y apOUTpaxKa.

B 2019 roxy apbutp Jlrocu I'punByn yupenuna «Kavnanuro 3a 6oee sKkonocuyHvie
apoumpadxcrvle pazoupamenscmea» (“the Campaign for Greener Arbitrations”)'?, tem
CaMbIM TIPENPHHSIB TIOMBITKY K BHEApPeHHMIO Kak ESG-puHIMMIOB, Tak W
MH(OPMAIIMOHHBIX TEXHOJIOTMHA IyTeM pa3pabOTKM TaK HA3bIBAEMBIX «3€/1eHbIX
npomoxonos» * . JlaHHbIE TPOTOKONBI HE SIBISIFOTCS OOS3aTEIBHBIMU Ui CTOPOH
apOutpaka U apOUTPOB: OHMU TPENCTABIAIOT COOOM HMHCTPYMEHTBI MSATKOTO TIpaBa,
KOTOPBIE MOT'YT OBITh MPUHATHI CTOPOHAMH U / HJTH apOUTPaMHU MOIHOCTHEO HJIA YaCTHYHO
C LEIBI0 O0ecreyeHrsT SKOHOMUUYECKH S(PPEKTUBHOIO M JKOJOTHUECKHA O€30MacHOro
TIPOBEJICHUSI apOUTPAaKHOTO TPOIIecca.

Jnst obecnieuenust Oosee MIMPOKOro OXBaTa 1IENEBOW ayTUTOPUH U TIPOJBIKEHNUS
NponaraHaupyeMbIX HAeH W IeHHOCcTed «Kawmnanua 3a 6onee  9KOIOLUUHDLE

0 I'puy, I ESG-SGE. ConuaneHas 0TBETCTBEHHOCTh OM3Heca BEIXOAUT Ha TepBbIi mias / I'. T'pur // OdurmansHbIi
caift 6enmopycckoro nHpopmannonHoro areHTcTBa BEJITA [OnekrpoHHBIH pecype]. — Peskum moctyma:
https://www.belta.by/comments/view/esg-sge-sotsialnaja-otvetstvennost-biznesa-vyhodit-na-pervyj-plan-
9009/?ysclid=luilnbo0ad639408241. — Jlara nocrtyma: 24.12.2023.

11 PykoBOACTBO 1O IPUMEHEHMIO SKOJOIHYECKHX, COLMANBLHBIX U yIIpaBieHdeckux cranaapros (ESG-cTanaapTos)
cyObeKkTamu xo3sicTBoBanus B Pecriydnnke benapycs [JnekrpoHnHslii pecype]. — Pexxum gocryna:
https://www.undp.org/ru/belarus/publications/rukovodstvo-po-primeneniyu-ekologicheskikh-socialnykh-i-
upravlencheskikh-standartov-esg-standartov-subektami-khozyaystvovaniya-v. — data moctyma: 21.11.2023.

12 sanghera, K. Campaign for Greener Arbitrations launches public consultation on framework and associated
protocols / K. Sanghera // HKIAC’s Official Website [Electronic resource]. — Mode of access:
https://www.hkiac.org/news/hkiac-signs-green-pledge-supports-green-protocols%20. — Date of access: 15.11.2023.

13 Green Protocols [Electronic resource]. — Mode of access: https://www.greenerarbitrations.com/green-protocols. —
Date of access: 04.02.2024.
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apoumpaoicHvle  pazoupamenvcmeéa» VHUIUMMPOBAIA TaK HA3bIBAEMOE  <(BelleHoe
obewanue» (“Green Pledge”), koropoe Ha CEroOAHAIIHUIA JICHb MOAMMCAHO COTHIMH
OTHENBHBIX TMPAKTUKYIOMIMX CIEIUAIICTOB, FOPUIMYECKUX (GUpM W apOMTpakHBIX
YUIpEXKICHHH 10 BceMy MUpY.

Peanmmzanust 3Toro «obewjaniisy 1 IPUMEHEHNE COOTBETCTBYIOIIMX PEKOMEHAALNIA
Ha TPaKTUKE YyX€ pPEealbHO CHOCOOCTBYET IOCTIKEHHIO IIENIEBBIX IOKa3aTelel o
[TaprxckoMy COMIAIIEHUIO.

PaGouas rpymma B pamkKax 3TOW MHHUIIMATUBBI PAcCMOTpeENia BCE ACHEKThI
MEKTyHapOIHOIr 0 apOUTpaka, BKITIOUasi POJIH, KOTOPbIE UTPAtOT apOUTPBbI, IPEACTABUTENH
CTOpOH, apOUTPAXKHBIE YUPEKICHUS U MOCTABIIMKHN YCIYT, U3y4riIa MOJEIU U MPAKTUKH
MOBEJICHHS B X0/I€ ME&KIYHAPOIHBIX apOUTPaKHBIX J1eM, KOH(EPEHIMH, U OTIpeIeuia Te
00J1aCTH, B KOTOPBIX BO3MOYKHA KOPPEKTUPOBKA TAKOr'O TMOBEACHHS B LEIAX CHIDKCHUS
BO3/ICCTBUS HA OKPYKAIOIIYIO CPEITY.

[locne meprona KOHCYJIBTAIMA C IIMPOKOW apOUTPaskHOM OOIIECTBEHHOCTHIO B
Hayasie 2021 roja BHUMaHUIO IIMPOKOM MyOiIMKU ObLIO MpeACTaBIeHO PykoBOACTBO 10
NPUHATHIO «3eIeHbIX NPOMOKOI06) U IIECTh MPOTOKOJIOB, KOTOPHIE BKIIOYAIOT:

«3enenvlii nPomoKo Ui apOUTPAXKHBIX PA30UPATEIIHCTB,

«Benenviti  npomoxon» IS IOPUINYECKUX (upMm, mamar M TMOCTAaBIIUKOB
IOPUAMYIECKUX YCITyT, paboTaromux B chepe apouTpaxa,

«3enenvitl NPOmMoKo» st apOUTPOB,

«3enenvitl NPomoKko» sl ApOUTPAKHBIX KOH(DEPEHIINH,

«3enenvitl NPOmMoKoI» sl MECT MPOBEJICHUS apOUTPAKHBIX CITYLIAHUN U

«Benenviil npomoKo 1S ApOUTPAKHBIX YIPSHKICHUI ™.

K nmnpumepy, pekoMeHZaMd B OTHOLIEHUWH JIEITENBHOCTH apOUTPaXKHbBIX
MHCTUTYTOB HaIlpaBJICHbI HA!

COKpALLICHHE ABMAIECPEBO30K 00erX CTOPOH M APOUTPOB B MEKIYHAPOAHOM
apouTpaske: TpPUPOAAa MEXKIYHAPOIHOrO apOUTpaXka TAKOBAa, YTO OH HCTOPUYECKU
npeznonarail OoJibIIOE KOJIMYECTBO TMOE3I0K, B OCOOEHHOCTH aBuarpaHcrnoptom. [Ipu
ATOM MMEHHO aBHAIEPEBO3KM OKa3bIBAIOT CAMOE CHJIBHOE BO3JICHCTBHE HA BHIOPOCHI
yrIIeKUCoro raza. K coxxanennto, Ha NpoTsSHKEHUH MHOTUX JIET YYaCTHUKH apOUTPaKHBIX
pa30upaTenbCTB CKOpEE TOPAWINCH M TPUBETCTBOBAJIM BO3MOXKHOCTH ITPOBEICHUS
COYIIaHWH B pa3iMYHBIX TOYKAX MHpA, HEKEIH COXaJIenu 00 SKOJIOTHYECKUX

14 Hanpumep, MesxkayHapoAHBIM apOUTPaKHBIM CyoM MesxaynapoaHoii Topropoit nanatel (ICC, Tapux),
MexIyHapOJHBIM apOUTPaXHBIM cyoM mpH [1anaTe sSkoHOMUKH ABCTpuH / BEHCKMM MEKTyHAPOAHBIM
apoutpaxasiM 1ieHTpoM (VIAC, Bena), ApourpakasiM HHCTUTYTOM Toprosoii mamats: T. Ctokromsma (SCC,
CrokrosbeM), PoccuiickiM apOnMTpaskHBIM LIEHTPOM IPU aBTOHOMHOM HeKoMMepuecKoit opranuzanuu «Poccuiickuii
HHCTHTYT cOBpeMeHHoro apoutpaxa» (RAC, Mocksa), MexayHapo HBIM apOUTPaXKHBIM (TPETEHCKUM) CyIOM
«ITanara apoutpoB npu Coro3e IOpUCTOBY U JPYTUMHU apOUTPAXKHBIMU YUPEKICHUSIMH.

15 Green Protocol for Arbitral Proceedings [Electronic resource]. — Mode of access:
https://www.greenerarbitrations.com/green-protocols/arbitral-proceedings. — Date of access: 04.02.2024.
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HOCJCACTBUSAX IMOJOOHOr0 TMOAXOAa K OpraHu3aliid apOUTPaXkKHOro Imporecca .
OdeBHUIHO, YTO COKpAIIICHUE aBUAIICPEIICTOB BO BPEMsl apOUTPaKHBIX pa3OMpaTeIbCTB,
YeMy 3HAYHUTEIIBHO CIIOCOOCTBYET «yughposusayusiy apOUTpaxa, 3HAUUTEILHO YCKOPUT
nporecc  ero  <oxonoeuzayuuy». OIHAKO TPEACTABISETCS OMMOOYHBIM W JaXkKe
prickoBaHHBIM cBezieHre ESG-TpakTik mpenMyIiecTBeHHO K I(POBU3aAINN apOUTpaka
B HAJSKJC, YTO HOBBIC TEXHOJOIMH AaBTOMATHYECKH CJIENIAIOT apOWTpax JIydIle,
addexTrBHEE U <«9Kon102uuHee». OHM, 0e3yCIOBHO, YIOOHBI, OJHAKO HE MEHEEe BaKHO
COXPaHUTh TIO3UTHBHOE HAC/ICAWE YXOAAIICH B TPOIUIOE DJIOXH C KOpOOKaMH
NIMCHMCHHBIX JIOKA3aTEIbCTB M HENIETbHBIMHE CITYIIAHUSMH B Pa3JIMYHBIX YTOJIKaX MHUPa, HE
YTPaTUTh «UYel08eYHOCMUY ApOUTpaXa, HE IOAMEHUTHh KHUBOE NPO(HECCHOHATHLHOE
OOIIIEHHE AIIEKTPOHHBIM «CYPPO2AMOM).

3JIEKTPOHHOE Be/leHHe ApOMTPAKHOIO Mpolecca, BKJIKOYAS 3J1eKTPOHHBIM
JOKYMEHT0000pOT, a TaK:Ke TIpOBeleHUe TUCTAHIMOHHBIX CIYIIAHUIA: TPOIECC
pacrieyaTblBaHUS U JIOCTAaBKU OyMa)KHBIX JIOKYMEHTOB 3a4acTyl0 NPUBOAUT K Oonee
BBICOKHM YPOBHSIM BBIOPOCOB YITICKUCIIOTO Ta3a, YeM Te, KOTOPBIE UIyT Ha TIPOM3BOJICTBO
camoii Oymaru. J[aHHbIA (hakT OOBSCHAETCS U NPUMEHEHUEM TI'PY30BBIX aBHAIIEPEBO30K
JUTSL TPAHCIIOPTUPOBKH TakuX JIokymeHToB . Kpome Toro, JIrocu I'puHBYM oTMEYaeT, 9to
JIaKe B €€ TIPAKTUKE MPEICTABUTEHN CTOPOH MOTJIM HATIPABJISATH THICSIYH JIOKYMEHTOB, TIPH
9TOM B paMKax CIyIIaHWH BCE W3 HHUX MOIMIMA OBITh PACCMOTPEHBI apOUTpaMu
UCKITIOUMTEIBHO B DJIEKTPOHHOM BHje. bonee Toro, HeCMOTpsi Ha TO, YTO COCTaB
apOuTpaxka peKOMEH/IOBAII TIPEICTABIIATH JIEKTPOHHBIC TIOKYMEHTBI, Y MPeICTaBUTENeH
CYIIECTBOBAIM OIACEHUS, YTO TEXHOJOTMsl JAacT COOM, W TieYaTHbIC TMAaNKd ObLIM
NPEIIOCTABIICHBI «Ha 6cskutl ciyuatin'®. Takum 00pazoM, CO3IaHNE 3ICKTPOHHON CHCTEMBI
AIMUHUCTPUPOBAHMUS JICJT, KaK U BBEJICHNE 0e30yMakKHOTO TIPOM3BOJICTBA BO BHYTPEHHHE
oriepary  apOUTPAKHBIX YUPEKICHUN CTaHyT 3(P()EeKTUBHBIMA WHCTpYMEHTAMH B
CO3IaHUM OO0JIee «IKoI02UUHO20Y apOuTpaXka. B coBpeMEHHOM apOUTPaKHOM TPOIIECCE
BCE JIOKYMEHTBI XPaHATCS B 3JIEKTPOHHOM BHJIE Ha 3alIUILEHHON M1aThopMe, CTOPOHBI U

16 Greenwood, L. The route to greener arbitrations / L. Greenwood // IBA Arb40 Common Heritage of International
Arbitration Competition for the Most Meaningful Personal Stories — Compendium of Winning Stories. — 2023. — P.
14-15.

17 Foty, C., Mcllwrath, M. Where Efficiency and Sustainability Meet: A Model Clause to Align In-House and
External Counsel on Carbon Emissions Reduction / C. Foty, M. Mcllwrath // Kluwer Arbitration Blog [Electronic
resource]. — Mode of access: https://arbitrationblog.kluwerarbitration.com/2023/03/18/where-efficiency-and-
sustainability-meet-a-model-clause-to-align-in-house-and-external-counsel-on-carbon-emissions-reduction/. — Date of
access: 15.11.2023.

18 Greenwood, L. The Green Pledge: No Talk, More Action / L. Greenwood, Kabir A.N. Duggal // Kluwer Arbitration
Blog [Electronic resource]. — Mode of access: https://arbitrationblog.kluwerarbitration.com/2020/03/20/the-green-
pledge-no-talk-more-action/. — Date of access: 15.11.2023.
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apOUTPBl AKTUBHO HAMPABIISIOT JIOKYMEHTBI TOJIBKO B AJIEKTPOHHOM (opMarte, a Takxke

TIPELIATaoTCs KOMILUIEKCHBIE YCITYTH T10 IPOBEIEHUIO OHIIANH-CITyIIaHmii®,

HCIO0JIb30BaHNE IKOJIOTMYECKH YUCTHIX HCTOYHUKOB YHEPIUM M YMEHbIIIEHUe
IKOJIOTHYECKOT0 CJIe/Ia: BHEIPEHUE «3¢/IeHbIX» TIPAKTUK B TIOBCETHEBHYIO JIESITEILHOCTD,
TaKMX KaK BHEIPEHHE JATYMKOB U CUCTEM OCBEIICHHUS C TaliMepoM B orcax, BTOpUIHAS
nepepadoTKa OTXOIOB, TaKkKe IMOMOTYT apOUTPAXHBIM YUPEXKICHHS CTaTh Ooee
COKONOCUYHBIMUN,

Kak BuanmM, apOutpam 1 apOUTpaKHBIM MHCTUTYTaM HEN30EKHO MPHUJIETCS ClIENaTh
CBOM1 BBIOOpP: OO CTaTh YaCTHIO MPOOJIEMbI U3MEHEHHSI KIIMMAaTa, MO0 CrIoCOOCTBOBATH
€ro PEIICHHUIO, TIPUYEM He TOJIBKO B YaCTH IPOJIBIKEHUS apOUTpaka B KauecTBE Hanboee
3¢ GEKTHBHOTO CIIOC00a YperyJIMpoBaHUs PACTYIIEro YWCla CIOPOB, CBSI3AHHBIX C
AKOJIOTMYECKON TPOOJIIEMAaTUKOW, HO IIyTEM HOBBIMICHUS «OKOIOSUYHOCHUY CaMOr0
apbutpaxa?l. [IpencTaBisercs, 4To MePBOE MOMPOCTY HEBO3MOXKHO Oe3 Broporo. Ecim
NPEACTABUTEIA CTOPOH, apOUTPhI, apOUTPaKHbIE MHCTUTYTHI, HE OyayT COOIIO/NATh
npuHimnbel ESG B cBoel AeATENbHOCTH, HaM OYAET KpailHE CIIOKHO COXPAHUTh U
NPHUBJIEYb KJIMEHTOB, KOTOPBIE YXKE CeroIHs BBIHYKICHBI CIIIOBATh JAHHBIM IIPUHIIUTIAM,
4TOOBI OCTATHCA B OM3HECE, OCTATHCS KOHKYPEHTOCTIOCOOHBIMUZZ, HET HUKaKnuX COMHEHHMI
B TOM, YTO COOTBETCTBUE M MNPHUBEPKEHHOCTh JyduliuM ESG-mpakTvkam HEH30eXKHO
CTAHET O0sI3aTENbHOM 4YACTbIO HMMHUJ/KA COBPEMEHHBIX apOUTPOB U apOMTPaKHBIX
MHCTUTYTOB, a rnosiBieHne ESG-pedTHHTOB apOUTPaKHBIX YUPEKICHUN — JIMIIIb BOIIPOC
BpEMEHH.

19 sanghera, K. Campaign for Greener Arbitrations launches public consultation on framework and associated
protocols / K. Sanghera // HKIAC’s Official Website [Electronic resource]. — Mode of access:
https://www.hkiac.org/news/hkiac-signs-green-pledge-supports-green-protocols%20. — Date of access: 15.11.2023.

20 Cwm. cHocky 16.

21 Ballantyne, J. GAR Live Miami: has the ESG era already begun? / J. Ballantyne // Global Arbitration Review
[Electronic resource]. — Mode of access: https://globalarbitrationreview.com/we-need-talk-about-esg. — Date of
access: 14.10.2023.

Gallagher, N. Arbitration in Changing Times / N. Gallagher // Achieving the Arbitration Dream: Liber Amicorum for
Professor Julian D.M. Lew KC. — 2023.— P. 59-66.

The rising importance of ESG and its impact on international arbitration [Electronic resource]. — Mode of access:
https://www.herbertsmithfreehills.com/insights/2021-07/the-rising-importance-of-esg-and-its-impact-on-
international-arbitration. — Date of access: 14.10.2023.

2 Foty, C., Mcllwrath, M. Where Efficiency and Sustainability Meet: A Model Clause to Align In-House and
External Counsel on Carbon Emissions Reduction / C. Foty, M. Mcllwrath // Kluwer Arbitration Blog [Electronic
resource]. — Mode of access: https://arbitrationblog.kluwerarbitration.com/2023/03/18/where-efficiency-and-
sustainability-meet-a-model-clause-to-align-in-house-and-external-counsel-on-carbon-emissions-reduction/. — Date of
access: 15.11.2023.
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3axknrouenue

Jnst Toro, 4toObl OCTaBaThCS BOCTPEOOBAHHBIMM M KOHKYPEHTOCHOCOOHBIMU
BEyIIIIE€ MHUPOBBIC apOWTPaKHBIE HMHCTUTYTHI, Takue Kak MeXIyHapOIHbII
apoutpaxubii cyn MexmynaponHoi Topropoit nanarsl (ICC, [Tapwk), MexmyHapoaHbIii
apoutpaxuelii cyn npu Ilamate skoHoMuku ABctpur / BeHCKui MeXIyHapOIHbIHI
apoutpaxubii 11eHTp (VIAC, Bena), ['oHKOHTCKMI MEXTyHApOIHBIM apOUTPaKHBIHI
ueHTp (HKIAC, ['0HKOHT) y)Ke MpuiiararoT akTUBHBIE, a TJIaBHOE — CUCTEMHbIE, YCHITHUSI
i1 BHenpeHus: ESG-npuHIMIOB B CBOIO AeArenbHOCTb. K mpumepy, B BeHckom
MexxayHaporHoM apoutpaxkHoMm 1HeHTpe (VIAC, Bena) B pamkax MexyHapoqHOro
KOHCYJIbTaTUBHOTO coBeTa co3iaH creuuaidbHeli ESG monkomurer. [lpoucxomut
peryisipHoe OOHOBIIEHHE AapOUTPaKHBIX PErJIaMEHTOB W aJanTaiys —IpoueIyp
pacCMOTpEHMsI  CIIOPOB K BbI30BaM  BpeMeHHM. llosroMy uii  coxpaHeHus
npuBiekarensHocTy Pecryomriku benapych B kauecTBe MecTa apOuTpaxka KpaitHe BayKHO,
YTOOBI OTEUECTBEHHBIC APOUTPAKHBIE MHCTUTYTHI — MEXTyHapOIHBIN apOUTPaXKHBIHI CY/T
npu ben TTIIT u ITanara apoutpos npu Coro3e FOpUCTOB — TAKKE HE OCTABAIUCH B CTOPOHE
OT JTOr0 BAWKHOTO M HEW3OESKHOro mporecca TpaHCHOpMaAIMU COBPEMEHHOM
MEXKITYHApOIHONW apOUTpaKHOW cCpedpbl, Jnenmas Oelmopycckuid — apOuTpax Ooree
«OKONI02UYHBIMY, COOTBETCTBYIOIIIMM CaMbIM IepeoBbiM ESG-cTranaapram, 1 TeM cambIiM
BHOCSI CBOM BKJIa]l B PEASTM3ALIMIO HAITHOHAILHON CTPATEry YCTOMYHUBOIO Pa3BUTHSI.
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CYAEBHAS 3ALIUTA OT 3JIOYIIOTPEBJIEHWS APBUTPAXKEM U
MHUPOBbLIM COI'TAIIEHUEM HA ITPUMEPE POCCHUUCKOU
I[TPAKTUKU

Amurtpuii JaBbigeHKo
Kanouoam ropuouueckux nayx,

Jloyenm u 6edywuti HayuHovlli COMPYOHUK Kagheopwvl
MeAHCOYHAPOOHO20 npasa ¢akynomema
MedHcOyHapooHvlx omuouwenuil bI'Y,

Pexomenoosannwviti apoump Ilanamer apoumpos npu
Coroze  1opucmos, Poccutickoeo — apoumpaxicnozo
yenmpa, T'onkoneckoeo MeAHCOYHAPOOHO20
apoumpasxcnozo yeumpa (HKIAC), Apoumpasicnoeo
yeumpa  wxcHoeo  Kumas  (SCIA),  konneeuti
Apoumpadsicnoeo yenmpa PCIII no Meoxcoynapoornvim
u  Tpaumcnopmueim  cnopam,  Kasaxcmancxoeo
MeAHCOYHAPOOHO20 apoumpasica u opyaux
apoOUmMpadCHuIX YupedtcOeHUll

Anacracus Ipimuasa-Mypuna

cmyoeumka 4 Kypca ¢hakyibmema mencOyHAPOOHbIX
omnowenuu bI'Y

Annomayusa. B crarbe paccMaTpUBAIOTCSl aKTyalbHbIC TEHICHIIMA B 00JAaCTH
pa3pelieHus CIIOPOB, B YaCTHOCTH BIIMISTHIE BO3MOYKHOTO 37I0YTIOTPEOJICHIS apOUTpakeM H
MHPOBBIM COTJIAIlIeHHEM Ha (hOpPMUPOBAHUE CYICOHOM MPAKTUKU. ABTOPaMH Mpeyiaraercst
paccMOTpeTh apOuTpak (Tperelckoe pa3dupaTesibcTBO) U MHUPOBOE COTJIAllICHHE KaK
CaMOCTOSITEIbHBIC (POPMBI  3aIlIUTHl TPAKTAHCKUX TIpaB, a TaKKe HEIOMyCTUMOCTh
370yHOTpeOICHHS MU, Ha IPUMEPE KOHKPETHBIX TPa’kKAaHCKO-TIPABOBBIX CIIOpaXx.
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Kniouesvie cnoea: co3nanve BUIMMOCTH CHOpa, (PUKTUBHBIE CIIOPBI, OTMbIBAHUE
JICHET; HeI0OPOCOBECTHOCTh, YKIIOHEHUE OT YIUIaThl HAJIOroB; OAHKPOTCTBO, MyOJIUYHBIN
HIOPSATIOK.

B npocmopeuuu: HApUCOBaHHAs 3aJI0JKEHHOCTb, MPOCYKUBAaHUE
«Hecywecmsyowux 001208, (PUHAHCOBBIE CXEMBI.

JUDICIAL PROTECTION AGAINST ABUSE OF SETTLEMENT
AGREEMENT AND ARBITRATION UNDER RUSSIAN PRACTICE

Dmitry Davydenko

Ph.D. in Law,

Associate Professor and Leading Researcher of the International Law Department of
the Faculty of International Relations of BSU,

Arbitrator of the Russian Arbitration Centre, Hong Kong International Arbitration
Centre (HKIAC), Shenzhen Court of International Arbitration (SCIA), panels of Arbitration
Centre at RSPP for International and Transport Disputes, International Arbitration Court
“IAC”, International Arbitration Court “Chamber of Arbitrators at the Union of Lawyers”
and other arbitration institutions

Anastasiya Pyshnaya-Muryna
Trainee at Sorainen and partners FLLC, dispute resolution practice

Abstract. This article outlines recent trends in the area of dispute resolution, in
particular, the impact of abuse of settlement agreement and arbitration on the formation of
judicial practice. The authors propose to analyze arbitration and settlement agreement as
independent forms of protection of civil rights, as well as the inadmissibility of its abuse on
the example of specific civil law disputes.

Keywords: sham dispute, fictitious disputes, money laundering; bad faith, tax
evasion; bankruptcy, public policy.

Colloquially: artificially created debt, the recovering of non-existent debts, financial
schemes.

CoBpeMeHHasT ~OUHAMUKA MEXKIYHAPOAHOTO  KOMMEPUECKOTO  apOHTpaka
HO/IBEp>KEHA BIMSHUIO PA3IMYHBIX (PAKTOPOB, HAUMHAS OT MAHIEMHUH U LU(POBU3AIMH JI0
W3MEHAIOIIMXCS TE€ONOJMTUYECKUX PEeIi. B KOHTEKCTE NaHHBIX BBI3OBOB CTAaHOBUTCS
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O0COOEHHO BaKHBIM OOECIICYEHHE CIIPABEIJIMBOCTH W I(PPEKTUBHOCTH apOUTPaKHBIX
pa30upaTeNbCTB, a TAKXKE MPEIOTBPAIIICHHE 3JI0YTIOTPEOSICHUH U (PUKTUBHBIX CITIOPOB.

[TpakTrdecky oOIIENPU3HAHHO, YTO apOUTPAXK SBJISIETCS] CIOCOOOM 3aIlIUThI TIPaB U
3aKOHHBIX MHTEPECOB CyOBEKTAMH TIpEANpUHUMATENLCTBA. [lenb obpamiennst cTopoH K
apOUTpaKy 3aKITIOYACTCS B TOM, YTOOBI 3aKOHHO pa3peruTh crop?. OHaKo CYIIECTBYIOT
Cllydad, KOTJia Yepe3 TPETEHUCKHE Cyabl HeT0OpPOCOBECTHBIE CTOPOHBI JICTATU3YIOT
HE3aKOHHBIA BBIBOJ] aKTHUBOB, HECYIIECTBYIOIIUE JIOJITH, UMUTHPYIOT CIOPHI BO BpeE.
CTpaxoBIIUKaM, OaHKaM, TIOPYIUTEIISIM, KPETUTOPaM U IPYTUM TPETHUM JIUIIAM.

[IpakTHKe U3BECTHBI CITyYaH, KOT/Ia CTOPOHBI HCTIONIL30BAIHA apOUTPAXKHOE PEIICHNE
JUIS TIepeBOJIa JICHET M AKTHBOB B TIONBITKE W30EXKaTh IPYrHX KpemuTopoB . Takue
JICUCTBUS CO3/TAIOT PUCK CHIDKEHUS TOBEPHS K MEXaHN3MY TPETEHCKOTO pa3oupaTebCTRa.

DOra mpolOiiema cymiecTByeT aaBHO. Poccuiickmii mpaBoBem konia XIX Beka
AmnnenkoB K. H. mican o 3moynorpe0ieHnn TpeTeHCKUM CYIOM:

«<...> 00paIaroTcsi K 3TOMY CyAy 3a PEIICHHEM ... C HEISIMH HEOIaroBUIHBIMU:
WM IS TIEpEYKPEIUICHUs] UMYIIIECTBA BO M30©KAHUE TUIATEXKa JIOITOB, WIH C IIEITBIO
M30eKaHMS TUIaTeKa YCTAHOBJICHHBIX 3aKOHOM ITOIUTMH U COOPOB HA CITyYa OTYYKICHUS
WMYIIIECTBA, WM, HAKOHEI, C IIeJhI0 00XO0Ja 3aKOHAa B TeX CIydasx, KOrja Mpojaxka
UMYIIIECTBA TYTEM 3aKOHHBIM TMPEACTABIISCTCS WIA HEBO3MOKHOW, WM HEYIOOHOMH
<...>»%,

Ceropnst 3Ta podiemMa mo-mpexHeMy OCTpa.

PaccMoTpyM TIpakTHKY BBISIBJICHHBIX CyJaMH 3JI0YMOTPEOJICHUH apOUTpakeM U
MUPOBBIM COTJIAIlIEHHUEM Ha IPUMEPE POCCHMCKUX cyieOHbIX aen 2017 — 2023 rr., rae 1enb
oOpaIlieHnst CTOPOH K apOUTpaXKy, TI0 MHEHHIO CY/IOB, B JISHCTBUTEITLHOCTH 3aKITIOYAIACh
HE B TOM, YTOOBI 3aKOHHO pa3pelidTh CIOpP, a MHPOBOE COIVIAIICHWE, BO3MOXKHO,
UCTIOJIb30BAJIOCH B YILIEPO TPETHUM JIULIAM.

2 TTonccon, Su. Unest apourtpaxa / u [lomncon ; mep. ¢ anri., mox pea. H. A. babamxkansna. — M. : Poccuiickuit
HWHCTUTYT COBpEMeHHOro apoutpaxa, 2021 — C. 21.

24 Zhu, L. Time to Loosen up on Ad Hoc Arbitration in China? / Li Zhu // Asian International Arbitration Journal. —
2019. — Vol. 15, iss. 1. — P. 43-54.

% Annenxos, K. H. OnbiT KoMMeHTapus K YcTaBy rpaskiaaHckoro cyaonpoussosctsa / K. H. Aunenkos. — CII6. :
Tun. M. M. CracroneBuya, 1887. — T. VI : 1. Mupogoii ycras ; 2. MupoBsie caenku ; 3. Tpereiickuii cyn. — C. 306—
307.
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Jeno «TEPMOJIAM®»: TpaHCHOPTHO-IKCNEAUIHOHHBIE YCIyTH

3noynoTpediieHre paBoM Ha oOpalieHne B apOUTpak; POCCHHCKUI ITyOIMIHbBII
HOPSIIOK; (PUKTHBHBIH CIIOp?

O0cToATEILCTBA J16J1a

VYxpaunckas kommanust B 2017 1. obparunack B ApOuTpaskHblil ¢y T. MOCKBBI ¢
3asBJICHUEM O NPU3HAHUM W IIPUBEICHUM B HCIIOJHEHWE HA Teppuropun Poccuiickon
@eneparyu  perieHuss MeXITyHapOIHOIO KOMMEPUECKOro apOMTPaKHOTo cyjaa HpH
ToproBo-npOMBILIIEHHOM NaaTe Y KpauHbl O B3bICKAHUN BO3HAIPAXKICHUS 32 OKa3aHHbIE
TPAHCIIOPTHO-3KCIEAUIIMOHHBIE YCIYI'M IIPOTUB POCCUMCKOM KoMmaHuu. llocnenHss B
JIETIE T10 DK3EKBATypE HE NPUHUMANIA yJacTHsl.

BbiBoabI cyaa

Cyn  ycTaHOBWIJI, 4YTO CTOPOHBI apOUTPaKHOrO CMopa HMMEIOT OMHAKOBOE
nanmeHoBaune «TEPMOJIAH®», IIPU 3TOM, HAMMEHOBAHUE OTBETYMKA JIONIOJIHEHO
ykazanueM «PYC». CorjlaCHO PEIICHUI0O MHOCTPAHHOTO TPETEMCKOro CyAa OTBETYMK
NOATBEPAWII Hanvuue 3afopkeHHOCTH. Cyn mocuuTan, 4Yro COBOKYNHOCTB  3THX
00CTOSITENIHCTB CBUICTENHCTBYET O (DAKTUUECKOM OTCYTCTBHH CIIOPA MEXITY CTOPOHAMIL.
OH ykazall, 4To MOJ00HOE MOBEJCHUE YYaCTHUKOB TPAKIAHCKUX CIETIOK IMPEICTaBISET
co00ii croco0 HE3aKOHHOTO MCTIONB30BAaHMS apOUTpaxka, OCKOIbKY OHU OOpaTWIvCh B
apOUTpaX HE B COOTBETCTBUU C €rO MPABOBOW MPUPOJIOHN, M. e. JJIsl pa3pellieHust cropa, a
npuOerim K apOUTpa)kHOMY Pa3OMpaTeNbCTBY C LEIbIO 3JI0YNOTPEOICHHS IPABOM. ITO
HapyIIaeT MyOIMYHBIN MOPSIOK, M TAKUE UHTEPECHI HE MOJICHKAT 3aIlUTe 3aKOHOM?'.

Omnpenensist pOCCUHCKHIA TTYOIMYHBIN TTOPSIIOK, CY/T COCTIAICS Ha HH(POPMAITOHHOE
mrckMo [Ipesnmuyma Beiciiero ApbutpakHoro Cyma Poccuiickort ®eneparmu ot
26 deparnst 2013 roma Ne 156: mop myOnMUYHBIM TOPSAKOM B IEISAX NPUMEHEHUS
HA3BaHHBIX HOPM MOHMUMAIOTCS (DyHIAMEHTAIbHBIE TPABOBbIe Hayana (IPUHIIUIIbI),
KOTOpble  00Jaat0T  BBICHIEH MMIIEPATUBHOCTBIO, YHUBEPCAILHOCTHIO,  OCOOOM
OOIIIECTBEHHOM ¥ MyOJMYHOW 3HAYMMOCTBIO, COCTABJISIIOT OCHOBY  ITOCTPOCHHUS
SKOHOMHYECKOM, MOJIMTUYECKOM, TIPABOBOM CUCTEMBI TOCYIapCTBA.

% Onpenenenne ApouTpaxkHoro cyaa r. Mockssl, aeno Ne A40-170631/17-68-950 ot 28 mapra 2018 rona.
[Moxnep>kaHO BEHIMIECTOSIINME CcyamMHu, B ToM umnciie [loctanoBnennem ApoutpakHoro cyna MOCKOBCKOTO OKpyra OT
2 urons 2018 roxa.

27 Cyn TaKske cocylajIcs Ha pelleHus Mo ApyruM aHanoruunbiM jgenam Ne A40-169142/17 ot 31 smsaps 2018 roaa u
Ne A40-169144/17 ot 25 staBaps 2018 romga MeX Iy TeMHU ke KOMITAHUSIMH.
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K TakuMm npuHImIam, B 4aCTHOCTH, OTHOCHUTCS 3alpeT Ha COBEPILIEHUE JICHCTBUH,
IPSIMO 3aIPEIIEHHBIX POCCUIHCKUMU UMITEPAaTHBHBIMIA HOPMaMH 3aKOHO/IATEIbCTBAS, ecin
ATU JAEUCTBUS HAHOCST yIIEpO CyBEpEHUTETY WM O€30MacHOCTH TOCYIapCcTBa, HHTEpecam
OOJIBIINX COLMATBHBIX TPYIII, KOHCTUTYITUOHHBIM MpaBaM U CBOOOIaM JTMYHOCTH.

Kommenmapuii:

Cynpl NpUHSIIH, CIEAYeT NPU3HATh, HEBBICOKMI CTaHIApPT JIOKA3bIBAHUS B
OTHOIIIEHWH PU3HAKOB 3JI0YTIOTPEOICHHS ITPABOM CTOPOHAMHU: 1) OTCYTCTBHE CIiopa
B apOHTpake U 2) OJMHAKOBBIE (PMPMEHHbIE HANMEHOBAHHSI CTOPOH.

Cyn He yctaHoBuII (TI0 BCEil BUIMMOCTH, U HE MOT' YCTAHOBHUTD U3 MAaTEpUAIIOB
Jiena) 1efb 3J0yNOTPEeOsICHUs] IPaBOM CO CTOPOHBI CTOPOH U HE OOBSCHUI Oosiee
KOHKPETHO, KakuM O0O0pa3oM [EMCTBHS CTOPOH TMPEMSTCTBYIOT —peaiu3aliu
(dyHIAMEHTAIBHBIX  TPUHIMIIOB POCCUMCKOW TOJMTUYECKOM, TPaBOBOM W
HKOHOMHYECKOM cucTeM. OJTHAKO CeyeT OTMETUTD, YTO CY/I IIPUHSIT BO BHUMAHKE
NPABOBYIO MMO3HULMIO JIPYTUMX CY/AOB M0 AHAJOTMYHBIM JEJaM MEKIY TEMHU JKe
CTOPOHAMU — [TO-BUIUMOMY, 3TO UMEJO PELIAIOIIEE 3HAYECHUE.

Jeso «Bukenr-1Lnroc»: kymisg-npoaaka

3noynorpebieHue NpaBoM Ha oOOpallieHue B apOWUTpak; OTMBIBAHUE JICHET;
POCCHICKHIA ITyOIMYHBIN TIOPSITIOK; (PUKTUBHBIH CIIOp?

O0cToATEILCTBA /161

VYxpaunckas kommanusi B 2018 1. oOparunack C 3asBiI€HHEM O MPU3HAHUU U
NPUBEJICHUN B HCIOJHEHUE MPOTHUB POCCUHCKON KOMITAHUM apOUTPaKHOTO PEIICHUs O
B3bICKAHWM 33J0JDKEHHOCTH 3a IIOCTABJICHHBI TOBAap IO JIOMOBOPY KYIUIM-TIPOJAXKH,
BBIHECEHHOTO B COOTBETCTBMM ¢ PernameHToM MeXnyHapoqHOro KOMMEPUYECKOrO
apOUTPaXKHOTO cyjia Mpyu ToproBo-MPOMBIIIUICHHON MaiaTe Y KpauHbl.

B npou3BoACTBE 10 3K3€KBaTYpe Y4acTBOBAIM 00€ CTOPOHBL. CyJ1 TakKe MPUBJIEK K
Y4acTHIO B JIeJie B KAuecTBE WHOTO 3aWHTEpECOBaHHOro jmia PochuHMOHUTOpPUHT —
POCCUICKHIA TOCYIapCTBEHHBI OpraH, OCYIIECTBIISIOMININ (DYHKIH 0 MPOTUBOJCUCTBUIO
Jeranu3aid  (OTMBIBAHHMIO)  JIOXONIOB,  TOJNYYEHHBIX  MPECTYIHBIM  ITyTEM,

28 Cr. 1192 I'paxaanckoro kojekca Poccuiickoit ®enepannn (I'K P®).

29 Onpenenenne ApouTpaxkHoro cyna MockoBckoit o6mactu, aeno Ne A41-15132/18 ot 30 mons 2018 rona.
[MoyiepKaHo BBIIECTOSIIMMY CYICOHBIMEI HHCTAHI[USIMU, B TOM YHCJIE TIOCTAHOBICHUSMU APOUTPAIKHOTO Cy/a
MockoBckoro okpyra ot 2 utons 2018 ronma u BepxoBroro cyna Poccuiickoit @enepanuu Ne 305-3C18-24842 ot
8 ¢espains 2019 rona.
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(bHHAHCUPOBAHUIO TEPPOPU3MA U (PUHAHCUPOBAHUIO PACTIPOCTPAHEHUS OPYKHUSI MACCOBOTO
YHUYTOXKEHMUSI.

CropoHbl MOATBEPIWIM, YTO 3aKIHOYMIM BHEITHETOPIOBBIA JOToBOp. JlOmKHUK
TaKKe MOATBEP/IUIL, YTO 3HAJ O TPETEHUCKOM pa3doUpaTEIbCTBE M YACTUYHO OIUIATHII IO B
CUET HCIIOJIHEHUS! PEIIEHUS TPETEUCKOTO Cy/Ia.

JIOIKHUK BO3pakall MPOTUB UCTIOHEHMS apOUTPasKHOTO PEIICHHSI, CChUIAsICh HA TO,
YTO OH SIBJIAETCS JOOPOCOBECTHBIM MAPTHEPOM U TIHITAETCS BBIOJIHUTH B3SIThIC Ha CeOs
00s13aTeIbCTRA.

['ocynapcTBeHHBIN Oopran coOOIMI Cyay, YTO pacnosiaraeT uHbopmaiumeld o
COMHUTENBHBIX OIEpalUsiX TPAH3UTHOTO XapaKTepa, HE HMEIOIIMX SKOHOMHUYECKOrO
CMBICJIa, BO3MOXKHO HANpABJICHHBIX HA JICTAIU3AIMIO0 JICHEKHBIX CPEICTB U BBIBOJA
KarnuTasa (B 0co00 KpyIMHOM pa3Mepe) 3a MPeesibl CTPaHbl, COBEPIICHHBIX OTBETYUKOM U
€ro KOHTPareHTaMH.

CornacHO OQUIMATBGHBIM  JaHHBIM, aJpeC MecTa HaXOXKICHUS OTBETYMKA
OHOBPEMEHHO YKa3aH B Ka4eCTBE MECTA HAXOKICHUSA 35 NPYrux FOPUANYECKHX JIWLL.
Yupenurenb TOJDKHUKA TAKKE SBIISIETCS PYKOBOAMUTENIEM 7/ OpraHu3allii U PAHEE SBIISIICS
YUpEAUTENIEM 2 OpraHu3aiuil (BO3MOXKHO, «MACCOBbII PYKOBOIAUTEIb U YUPEIUTEND).

PykoBonuTens OTBETUMKA OJJHOBPEMEHHO SIBJISIETCS] PYKOBOIUTENEM U YUPEIUTENIEM
JPYroro IpUAXIECKOro JIUIA, 3apErUCTPUPOBAHHOIO 110 TOMY K€ aPECY, UTO U OTBETUHK.

Jannas wH(OpManys MOXKET CBHJICTEIBCTBOBATE O TOM, 4YTO JEATEITHHOCTH
OTBETYHKA SIBJISIETCS] (PUKTUBHOM U OH, BO3MOYKHO, Y4aCTBYET B HE3aKOHHBIX (DUHAHCOBBIX
CXeMax, CBSI3aHHBIX C PUCKaMH OTMBIBaHHWS JICHEr W TEpeBOja KaruTaja 3a Tpeaesibl
crpanbr’. Kpome Toro, XoTsi CTOPOHBI TOATBEPIKIAIOT, YTO OTBETUMK YACTUYHO ITOrACHII
JIOJT TOCTIE MPUHATHS apOUTPAKHOTO PELICHHS], Y TOCYJapCTBEHHOIO OpraHa OTCyTCTBYET
Kakas-1100 HHPOpMAaLUSI O HATHYUH (PMHAHCOBBIX OMEPAIii MEKIY CTOPOHAM.

BoiBoabI cyaa

Cyn MOCTaHOBWII, YTO HApPYIIEHWEM ITyOJMYHOrO MOpsIKa B JaHHOM Cilydae
ABJSIETCA  CO3JJaHME BUIMMOCTM YacTHOINPABOBOIO CIOpa C €ro OTHECEHHEM Ha
PAcCMOTPEHME HMHOCTPAHHOIO CyAa Ul TONYy4YeHHS B TMOCIEAYIOmEM (OpMaIbHBIX
OCHOBAHHMH ISl YIPOILIEHHOT'O BBIBO/IA IEHEXKHBIX CPEICTB 3a MPEIEIbI CTPAHBbI.

30 Boés, A. Public Policy Exception: Understanding and Application in Russia and Germany / A. Boés // The Chamber
of Commerce and Industry of the Russian Federation. — 2021. — Vol. 2021, iss. 1 (6). — P. 82-97.
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Kommenmapuii:

BeBogpl  cyma B ONpENeNeHHOM — CTEMEHH — CHEKYJSTUBHBI U
MPEANOJIOKUTENBHBI; TEM HE MEHEE, 3TO OIPABIAHO CIOKHOCTHIO YCTAHOBIICHUS
HEONPOBEPKUMBIX JI0Ka3aTEIbCTB OTMBIBAHUS JIEHEKHBIX CPENCTB. BBHUIY 3TOrO0
Cy/Ibl PYKOBOJICTBOBAIMCH TaK Ha3bIBACMBbIMH «KpacHbiMU (haramu» (“red flags”),
TaKMMU Kak 1) BOBJIEUEHHE CTOPOH B CJHENKH, HE HMEIOIINE SKOHOMUYECKOrO
CMBICJIa; 2) perucTpalyis 1o OJHOMY U TOMY e aJJpecy MHOXKECTBA FOPUINUECKUX
JILI, KOHTPOJIMPYEMBIX OTHUMU U TEMU JKE JIUILIAMHU.

Heno «banmkcnopm: cTpaxoBaHue 1eOUTOPCKOM 3a10/5KEHHOCTH

3noymnoTpebiaeHre paBoM Ha OOpalieHne B apOUTPaK; POCCUMCKUN TTyOTUIHBIN
HOPSIIOK; (PUKTHBHOCTH criopa®!

O0cToATELCTBA J16J1A

Poccuiickoe OO0 «banmkenopT» 00paTHiIoch B TOCYAAPCTBEHHBIN CY/l C HICKOM O
B3BICKAHUM C POCCUHCKOM KOMIIAHMHM CYMMBI CTPAaxOBOTO BO3MEIICHHS, YOBITKOB U
apOUTpaKHBIX pacxoaoB. Cy/ MPHUBIIEK K yYaCTHIO B I€JI€ POCCUMCKUI rOCy 1apCTBEHHBIIN
OpraH MO TPOTUBOACHUCTBUIO JIeTaM3alMk (OTMBIBAHHMIO) JOXOJNIOB, MOTY4YEHHBIX
npecTynHbM IyTeM (PocuaMoOHUTOpHHT).

Hcren yrBepskaa, 4To 3aCTpaxoBal KPaTKOCPOUYHYIO I€OUTOPCKYIO 3aI0TKEHHOCTb
N0 HEKOTOPhIM MEXKAYHAPOAHBIM JOroBOpaM KYIUIM-TIPOAXKUA OUTyMa JIOPOKHOTO
MOHT'OJIbCKUM KoMIaHusIM. [lokymnareny He omiaTvim noctaBieHHbIN ToBap. Jlonru Opuim
HONTBEPXKIEHbl ~ apOUTPaXHBIMU ~ PEIICHUSMH 10 TpaBwiaM  MeXIyHapoaHOro
KOMMEPYECKOro apOMTPaXHOTO cy/ia Mpy ToproBo-MpoMBIIUIEHHOM nanare Poccuiickoi
Oenepaiyn. CTpaxOBUMK OTKA3aJICS BBIIAUMBATh CTPAXOBYKD CYMMY, CChUIASICh Ha
NPU3HAKA MOILIEHHUYECTBA.

CrpaxoBUIMK OOpaTWiCs B POCCUMCKHE NPaBOOXPAHUTENbHbIE OpraHbl s
NPOBEPKU TPU3HAKOB MOIIEHHUYECTBA B cdepe CTpaxoBaHus. bbUIO BO30YXKIIEHO
YTOJIOBHOE JIENIO, B KOTOPOM CTPaXOBILMK [TPU3HAH MOTEPIIEBIIMM OT MOILIEHHUYECTBA.

31 Onpenenenne Ap6uTpaxksHoro cyzaa r. Mocksel, feno Ne A40-189475/22-14-1420 ot 9 nexabps 2022 roza.
[NonmepxaHo BBIIECTOSIIMMY CyIeOHBIMI HHCTAHIUAMH, B TOM urcie [loctanoBiaeHneM 9-ro anemsImnoHHOTO
apoutpaxHoro cyaa ot 20 mapra 2023 rona u [TocranoBnennem ApOuTpakxHOTO Cyia MOCKOBCKOTO OKpyra oT 12
nroinst 2023 roza.

Chamber of Arbitrators - Ne 04 (1) stHBaps - utons 2024 19 .




BbiBoabI cyaa

Cyan TOCTaHOBWIJI, YTO CTPAXOBIIMK WMENI TIPaBO IPHOCTAHOBHUTH BBITLIATY
CTPaxOBOTr0 BO3MEIICHUSI JI0 OKOHYAHWS YTOJIOBHOT'O pa30MpaTebCTBa.

Kpome Toro, cya ycTaHOBWII, 4YTO TPOMABEIl HE SIBIISUICS TMPOU3BOIAUTEIIEM
JTOPOKHOTO OMTYyMa M TIPHOOPENT €ro Y HEKOH «KoMnaHuu-nepekynuuxay (m. e. Takke He
SIBJISTFOITICHCS TTpom3BoauTeneM). LleHa peanmusaiuu mpu 3KcropTe Oonee yem B 12 pa3
IPEBBIIIANA [ICHY PeaTU3aliy IPH TOKYIIKE.

Cyn ycTaHOBWJI W3 CBEICHHH OT POCCHKCKOIO TOPrOBOTO TPEIACTABHTENS B
MOHTONMH, YTO MOHTOJILCKHE TTOKYTIATENIN 10 YKa3aHHBIM JIOTOBOpPaM KYTITA-TIPOIAXKH
OuTymMa He MIMEITH JIMIIEH3HH Ha TIPOBEICHUE TOPOKHBIX Pa0OT ¥ HE IPUHUMAITN YJacTHsI B
KaKHX-JIMOO aBTOAOPOXKHBIX MPOESKTAX; OHU (PAKTUIECKH HE PacIIoNIararoTcs, 1o apecam,
YKa3aHHBIM B O(DMIIMAIGHBIX M TPOYMX JOCTYIHBIX MCTOYHHMKAX. TakuM oOpazom,
TIOKYTIATEJIA HE BEYT HUKAKOH SKOHOMHUUYECKOH JeATCITHHOCTH.

Tak, cyn mpuien K BbIBOTY, YTO TPEOOBAHMS KCTIIA OCHOBAHBI HA (DMKTHBHBIX
JIOrOBOpax KyTUTH-TIPOIAYKHU M OH TIBITASTCS PEATU30BaTh CBOM HE3aKOHHBIN HHTEPEC ITyTEM
dopmupoBanust HOPMATBHBIX YCIOBHM /TSI TIEpEIauy PUCKA HEMCTIOHEHNST KOHTPAKTA.

B pe3ynbrare cy oTkazan B yIOBJICTBOPEHUH HCKA.

Kommenmapuii:

B naHHOM cnydyae BBIBOABI Cy/la TaKKE OCHOBAHBI Ha IMyOJIWYHOM
paccieloBaHU W HWCCIEJOBAaHHBIX CY/AOM JIOKA3aTeNbCTBAX CYIIECTBOBAHUS
(UKTUBHBIX JIOTOBOPOB, MO-BHIMIMOMY HANpPABJICHHBIX HA OOMaH TPETHhUX JIUI] U
3aKITIOYEHHBIX C YYaCTHEM MOICTABHBIX KOMITAHUI.

Hesno «Hopacrpoi»: 3aem

3noyrnotpedieHie TpaBoM Ha OOpallleHHe B apOMTPaXHBIN CY/I; POCCHHACKHIA
MyOJIMYHBIN MOPSIOK; (GUKTUBHBIN CIIOP; OAHKPOTCTBO?

Oo0crosiTesIbCTBA 1e1a
Poccuiickoe OOO «Hopactpoit» obpatunack B ApOuTpaskHbiii cya T. MOCKBBI ¢

3as1BJICHUEM O BbI1a4€ UCITOJTHUTEIILHOIO JIMCTA HA IPUHYAUTEIILHOE UCIIOJTHEHUE PELLICHUS
Tpereiickoro cyaa npyv aBTOHOMHOM HEKOMMEPYECKOM opraHu3anuv KoHCaITHMHIOBBIN

32 Onpenenenne Bepxosuoro Cyna Poccuiickoit ®enepanuu no aemy Ne 305-2C16-19572 ot 28 anpens 2017 roza.
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Lentp «He3aBucumasi sxcniepTr3a O B3bICKAHMM JOJTa 10 JOrOBOPY 3aiiMa C JAPYroi
poccuiickoit kommanuu. OnpezeneHreM cyaa oT 19 okrsaops 2015 roga mo aeny Ne A40-
147645/2015 3asiBnenue ObUIO YAOBIETBOPEHO.

Bank (kpeaurop B Jie1e 0 HECOCTOSITETBHOCTH KOMITAHUM-OTBETUMKA) OCHIAPUBAI 3TO
pEITICHUE B BBIIIECTOSIIIEH CYIeOHON HHCTAHITAMN, YTBEPKIast, UTO 1) CTOPOHBI OBLIH TECHO
apuIrpoBaHbl, 2) MEXIy HUMU HE CYIIECTBOBAJIO CIIOpPa, U 3) OHM HCIOIB30BAIA
apOUTpaXK JIUIIIL IS TOTO, YTOOBI Y3aKOHUTh HEOOOCHOBAaHHOE TPeOOBaHKE, OCHOBAHHOE
HAa MCKYCCTBEHHO CO3/IaHHOM JIOJIE, CO3/IaTh OCHOBY JUIS BO3OYXKICHUS YIPOIICHHOM
NPOLICAYPbl  HECOCTOSITEIBHOCTH C  HAa3HAYEHHWEM  YIPABJSIIOIIETO CO  CTOPOHBI
ahbUIMPOBAHHOTO C TOJDKHUKOM KPEIUTOpa, 3aBEA0MO B YIIIEpPO UCTUHHBIM KPETUTOPaM.

B cyne orBeTyMK (4aCTMYHO MOTAaCUBIIMN KPEIAWT) MPHU3HAT OCTABIIYIOCS YacCTb
JIONra, CChUIASICh HA OTCYTCTBUE CPEACTB JJIsl €ro ImoramieHus. baHK mnpencTaBuil
JIOKa3aTeNbCcTBa TOMO, YTO H3TO HE COOTBETCTBYET JIECHCTBUTENHLHOCTH. PeleHue,
TIOATBEPKIAIOIIIEE HATMYHE I0JITa, OBLIIO UCTIONIB30BAHO JIJIs TOTO, YTOOBI ITOMEIIAaTh OaHKY
MOJIYYUTb IJIATEX B PAMKax Jielia 0 OaHKPOTCTBE.

BoiBoabI cyna

Cyn BbICIIEH MHCTAHIIMM YCTAHOBWI, 4YTO HAJIMYHME 33JOJDKEHHOCTH HE
oCHapuBaJIoch OaHKOM M HE ObUIM B JOCTaTOYHOM CTEMEHU JOKa3aHbl HU
apPUIMPOBAaHHOCTH CTOPOH, HU HAPYIIIEHHUE MPAB KPEAUTOPA.

BepxoBHbI# cy/1 3as1BUII, UTO TIPH PACCMOTPEHUH CyJITaMU XOJIaTalCTB O IPU3HAHUU
U TPUBEICHUM B WCIOMHEHUE apOUTPAXKHBIX PpELICHUH HEOOXOAUMO YUYMTHIBATb,
JEUCTBOBAIM JIM CTOPOHBI pasyMHO M J0OpPOCOBECTHO, B TOM MeEpe, B Kakod 3TO
HE0O0XOAUMO 7151 00eCTICUSHUSI 3aIUTHI MPAB U 3aKOHHBIX HHTEPECOB JIMLI, HE SIBJISTFOLIIUXCS
CTOpPOHAMH, 3aTPOHYTHIMU apOUTPA’KHBIM PEILICHUEM.

Kaxk ykazai cyJ, npejHaMepeHHO COKpaTHB CTaJ MU CyAeOHOr0 pa3oupaTenbCTBa 1o
nenaM 00 UCIOJMHEHWM PEHICHUM TPETeHWCKUX CY/AOB, 3aKOHONATENb MpU3HAJ
UCYEPIBIBAIOIIYIO POJIb apOUTpaXxka B paspellieHud CIOPOB, MEPEeJaHHbIX CTOPOHAMH B
yKa3aHHBIM OpraH, U OTCYTCTBHE HEOOXOIMMOCTH IEPECMOTPA PEIICHUI TPETEUCKUX CYI0B
IO CYILIECTBY. ITO OOECTIEUMBAET MPOLIECCYATTbHYIO SKOHOMUIO M YCKOPSIET paCCMOTPEHNE
JIeNa 110 CIOpY, YXKE pa3pelieHHoMy apOuTpaxeM. OIHAKO TaKOM MOAXOJ HE UCKITFOYAET
HOJTHOMOUH T'OCYJapCTBEHHOr'0 Cy/1a TI0 MECTY MCIIOIHEHHUS] apOUTPaKHOTO PELIEHHS IO
3alllUTe WHTEPECOB  MYOMMYHOro  mopsiaka. Takue  MOJHOMOUHMS  SIBIISIIOTCA
O0ILIENPU3HAHHBIMUA KaK Ha YPOBHE MEXKIYHAPOAHOIO, TAK M BHYTPUIOCYAAPCTBEHHOIO
npasa.

N3 oOcCTosITeNnsCTB Jiea CEAyeT, YTO MCIOMHEHUE PELEHUs] TPETEHCKOro cyaa
MOXKET HapyIIaTh POCCUMCKHUNA MyOJUYHBIA MOPSIAOK B CBS3U C HEJOOPOCOBECTHBIM
MOBEJICHUEM CTOpOH. Takoe TMoBeAeHHe, (AKTUUECKH HalpaBI€HHOE Ha CO3/1aHue
UCKYCCTBEHHOM  3aI0JDKEHHOCTH, TIpM  OTCYICTBHM  JIOKa3aTeiabCTB  0OpaTHOrO,
NPENICTaBISIET COOOM HCIONBb30BAaHUE FOPUIMYECKUX JIMI[ B IIESIX 3JI0YNOTPEOSICHUS
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npaBoM. B paBHO¥ cTeneHu JaHHbIe JEUCTBYS PEJICTABIISIOT CO00M U (hopMy HE3aKOHHOTO
UCTIONIb30BaHUsl apOuTpaka, TIOCKOJIbKY HampaBlieHbl HE Ha paspelleHHe Ccropa B
COOTBETCTBHH C €r0 MPABOBOM MPUPOJION, & HA UCIIOIB30BaHUE apOUTPAsKHOIO MPOLEcca B
LEJSIX 370ynoTpedsieHus mpaBoM. Takue HHTepechl He MOAJIEKAT Cy1eOHOM 3allUTe.

B cBsa3u ¢ 3tum BepXOBHBIM CyJl OTMEHWJI PELIECHUs] HIKECTOAIIMX CYAOB U
HAIIPaBUII JIJI0 Ha HOBOE PACCMOTPEHUE B ApOUTpasKHBIN Cy/I T'. MOCKBBI.

Kommenmapuii:

JlanHbI CyHAeOHBIA aKT WUTIOCTPUPYET OOCTOSITENIbHBIA aHAIW3 psiaa
BOIPOCOB I 3aIlUTHI TIpaB KPEIUTOPOB, HE SBISIIOLIUXCS CTOPOHAMH, OT
37I0yHOTPEOJIEHHM, CBA3aHHBIX C apOUTPa’KEM 110 UCKYCCTBEHHOMY JIONTY.

JelicTBUTENBHO, 3TO TpeOyeT aHajau3a BCEH COBOKYITHOCTH OOCTOSITENIBCTB
nena. IIpenocraBieHne 3aMHTEPECOBAHHOMY JIMILY, HE SBISIOLIEMYCSI CTOPOHOM,
BOSMOXKHOCTH ~ OCIIOPUTH ~ apOUTPAKHOE  pellleHHe  MpPEACTaBIseT  coOOM
HEOOXOMMBIH AIIEMEHT 3aIUTHI €ro 3aKOHHBIX MHTEPECOB.

/leJio 0 GaHKPOTCTBE: MUPOBOE COTJIAILIEHUE JI OTMEHbI NPEeIuIu?

HenobpocoBecTHast peamr3aliyst IpoIecCyalbHbIX IPaB; PACKPHITHE 3aIpaliMBacMOi
CymoM HH(pOPMALIUH; IPOLIECCYATbHBIC YIOBKH; OaHKPOTCTBO>

O0cToATEILCTBA /161

B pamkax pgema o OaHKpOTCTBE ONpENENCHHEM Cyda MEpPBOM HWHCTAHIIUH,
OCTaBJICHHBIM 0€3 M3MEHEHUs TIOCTAHOBJICHHEM CyJa ale/UIIIMOHHON HHCTAHIIMH, TIO
3asIBJICHUIO KOHKYPCHOTO YIPABIISIOIIEr0 ObLITA COMMIAPHO MPHUBJICYEHBI K CyOCHIMApHON
OTBETCTBEHHOCTH 0aHK M KOMITAHMSI.

[TocraHoBneHneM Cyna OKpyra Ha3BaHHbIC CyHAEOHBIE aKThl OTMEHEHBI B YaCTH
B3BICKaHUsI CYMM, COCTABJISOIIMX pa3Mep TEKYIIIUX PACXOI0B Ha MPOBEICHNE TPOIEAYPHI.
B yka3aHHO#M YacTu B yJJOBIETBOPEHUH 3asBJIECHHBIX TPEOOBaHUI OTKa3aHO. B ocTanbHOM
YaCTH Cy/1eOHBIC aKThI OCTABJICHBI 0€3 N3MECHEHMSI.

KonkypcHblii yrpasstonmii U 6ank ooparwmichk B BepxoBnbiii Cyn Poccuiickoit
dezepaliuy ¢ KacCalOHHBIMU >Kaio0amu, OaHK TMPOCHI OTMEHHUTH BCE CylEOHbIE aKThl U
OTKa3aTh B YJIOBJIETBOPEHUM TPEOOBAHMII K OTBETYMKAM, a KOHKYPCHBIN YIpaBIISIOMINI
TPOCHIT OTMEHUTH TIOCTAHOBJIEHHE CYIa OKPYTa M OCTABUTh B CHJIC CY/ICOHBIC aKThI CY/IOB
MIEPBOM U aNeJUIALIMOHHON NHCTAHIIHH.

33 Omnpenenerne Bepxosroro Cyma Poccniickoii deneparmn, neno Ne A22-941/2006 ot 6 aBrycra 2018 roga
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B cyneOHOM 3acemaHuu TpencTaBUTENM OaHKa, KOMIIAHWM M KOHKYPCHBIH
YIPaBJISIOMIMIA 3asBWIM XOAATalCTBO 00 YTBEPXKIEHMM MHPOBOIO COIJIAIICHUS 10
000COOJIEHHOMY ~ CIIOPY. YTIOJTHOMOUYEHHBIA OpraH (€IMHCTBEHHBI KPEOUTOp) HE
BO3pa)kaJl IPOTHB YTBEP)KACHHS JAHHOTO COTJIAIICHUS, TIPH STOM HE BBIPa3WB BOMIO HA
y4acTue B HEM B KaUeCTBE CTOPOHBL.

BoiBoabI cyaa

MmupoBoe cornamieHne MOKET OBITh 3aKIFOUEHO CTOpPOHAMH Ha JIFOOOW cTaauu
cyneoHoro pazouparenbcta * . [Ipu 3aKIIOYEHHHM TAKOrO COIJIAICHHUS €0 CTOPOHBI
CBOOOJIHBI B COIJIACOBAHUM JIFOOBIX YCIIOBHH, B TOM YHCIIE TE€X, KOTOpBIE CBS3aHBI C
3asIBJICHHBIMHM TPEeOOBaHMSIMH, HO He OBbLIM MPEAMETOM CyAeOHOro pasouparenscTBa®.
DaKTUYECKH 3TO 03HAYAET, YTO B MUPOBOM COTJIAIIIEHUH CTOPOHBI BIIPABE MPETYCMOTPETh
TIOJIOXKEHHS, KOTOPBIE, B YaCTHOCTH, BBIXOJISIT 3a MPE/IEIIhl HCKOBBIX TPEOOBAHHIA.

YuuteiBas, 4To B OOS3aHHOCTH CyJa BXOAWT IPOBEPKA COOTBETCTBUS JIaHHON
CHIENTKA TPeOOBaHMSAM 3aKOHA M OTCYTCTBHSI HapYIISHWH MpaB M 3aKOHHBIX WHTEPECOB
APYTHUX JII®, eClI CTOPOHBI JOTOBOPUITHCH O TIOJJOOHBIX BBIXOJSIIHMX 32 TIPEIEIIbI HCKA
YCIIOBHSIX, CyJl BOpaBe 00s3aTh WX PACKPHITh MOTHBBI (B TOM YHCIIE FOPUIANYCCKHE U
HKOHOMHUYECKHE) BKITFOUESHHS B COTJIAIIICHUE TOTIOTHUTETLHOTO COACPKAHNSL.

B nmpencraBneHHOM Ha  yTBEP)KIIEHWE MHPOBOM  COMVIAIIEHUHA  CTOPOHBI
JOTOBOPWINCH, YTO HE OyayT oOcCrmapuBaTh OOCTOSATEIBCTBA, YCTAHOBJICHHBIC
apOUTPaXHBIMU CyJJaMH TIPU PACCMOTPEHHH HACTOSIIEro 00ocobieHHoro cropa. Ha
BOIPOC Cy/a, O3HAYaeT JW 3TO, YTO CTOPOHBI MPU3HAIOT YCTAHOBIICHHBIC MO JIETY
00CTOSITENBbCTBA, TIPEICTABUTENb OaHKA B CyJIEOHOM 3aCE€JaHU1 OTBETUII OTPULIATEIHHO.

VYauThIBas HEOMPEIETICHHOCTh TAHHOTO ITYHKTA, CYI MPOCHI CTOPOHBI PACKPBITH
peabHbIE ENTH, KOTOPhIE IMH MPECIICAOBATIMCH MPY €TI0 BKIFOUEHUH B TEKCT COTJIAIIICHHSI.
OnHako mpencTaBuUTENd OaHKa W KOHKYPCHBIM YIIPABISIIOIINKN (DaKTHYECKH OT 3TOro
YKJIOHWTHCH. [IpesicTaBuTesb KOMITAaHUH OTKA3aJICS B IIPUHITUTIC JaBaTh JTFOOBIC TOSICHEHNS
KaK T0 COACPKAHUIO COTJIAIICHWS, TaK W TO OOCTOSTENHLCTBAM HACTOSIIETO CIIOpa,
COCJIaBIINCH Ha TIOXKETAHUST JIOBEPUTEIIS.

CyneOHast KOJJIErWsl pacleHWIAa TaKOe€ TMIOBEICHWE TPEACTaBUTENEH Kak
HEZOOPOCOBECTHYIO pealM3alliio MpoleccyanbHblx mpaB. OHa ykasana, 4YToO JIMIIA,
KEJAIOIINe BOCMOIB30BAThCS MPUMHUPUTEIBHBIMA MEXaHM3MaMH B TOCYJapCTBEHHOM
Cyze, MOJDKHBI BECTH ceOsl MO OTHOIICHHUIO K CyIy OTKPBITO M YECTHO, B TOM YHCIIC
PacKpBIBas 3aMpanivBacMyo CyJ10M HH(OpMaIHIO.

34, 1 cr. 139 ApGuTpaxkHoro nporeccyansHoro kojekca Poccuiickoit ®enepannn (AIMK P®).

35 A63. 2 11. 13 mocranosnenus [nenyma Boicuero Apourpasknoro Cyna Poccuiickoii ®eneparuu ot 18.07.2014
Ne 50 «O mpuMHpEHUU CTOPOH B apOUTPaXKHOM MIPOIIECCEN.

36 Y. 3 cr. 139 AIIK P®; I1. 14 Iocranosienust Ne 50.
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OTka3 WM yKIOHEHHE OT TO00HOW MOJIEN! MOBE/ICHNSI HE MOXKET HE MOPOXKIATh
COMHEHUI B I0OpPOCOBECTHOCTH M 3aKOHHOCTH HAMEPEHHI YYaCTHUKOB MPOLIECCa, B CBS3U
C 4eM IMPEAOCTaBIIET Cyly IpaBO OTKA3aThb B YTBEPXKACHUU peE3yJbTaTa pean3aliu
NPUMHUPUTENBHOMN MTPOLETYPBI.

[locnencTBreM yTBEpXKIIEHHS MHPOBOTO COTJIAINICHUS SIBISUTMCH OBl  OTMEHA
CylIeOHBIX AaKTOB HIDKECTOSIIMX WHCTAHIMM U TPEKpalleHue MPOM3BOJICTBA TIO
000COOJICHHOMY CIOPY, UTO BJIEKJIO Obl JIMIIIEHHE MPEIOUIMATEHOIO XapaKTepa BHIBOJOB
CYJ/IOB TIO JIeNTy, B TOM YHCJIC KacCArOIIUXCSl CTaTyca OTBETYMKOB KaK KOHTPOJIHPYIOIIHX
JIOJDKHUKA JIULL U M. O.

bonee Toro, mpuHMMas BO BHUMaHHWE, YTO B CHJIY COIJIAIICHUS TMPETyCMOTPEHA
BBIIUIATA OAHKOM JOJKHUKY JIOTIOJHUTEIBHO (TIOMUMO YK€ B3BICKAHHBIX OKOJIO
1,2 mpn. py0.) eme Gomee 400 MiH. py0., 4TO TMPEBBIIIAECT MOTEHIMAIBLHBIE HanOOIee
HEraTUBHbIC /i1 OaHKa MOCIEACTBHS OT paccMoTpeHusi cniopa B BepxoBHom Cyne
Poccwuiickoii denepaiyn (B BUIIE BO3MOXKHOIO Y/IOBJIETBOPEHHUS JKaJI00bI KOHKYPCHOTO
YIIPABJISIONIETO M OCTAaBJICHUS B CHIIC CyJACOHBIX aKTOB IEPBOM M aNCIUIAIIMOHHOW
WHCTAHIMM), U CTOPOHBI HE MOSICHWIM JIOJDKHBIM OOpa3oM HaJIMYUE SKOHOMUYECKOW
LENIECOO0Pa3HOCTH B TaKOM  TIOBENCHUM, CyleOHas KOJUIErWsl II0jlaraeT, uTo
JICUCTBUTEIIHPHOU ITIETIHI0 OTBETYMKOB SIBISUIACH OTMEHA MPEIOIUIMATLHOTO XapakTepa
BBIBOJIOB CYJIOB 10 HACTOSIIIIEMY JIETTY.

CornacHo 4. 6 cr. 141 AIIK P® apOurpaxkHblii Cyl HE YTBEPXKIAET MHPOBOE
COIJIAILIEHUE, €CIM OHO POTUBOPEUNT 3aKOHY WJIM HapyIIaeT IIpaBa v 3aKOHHBIE HHTEPECHI
JPYTUX JIALL.

B paccmarprBaeMOM cCilyda€ COBOKYIHOCTb IIPHUBEIEHHBIX OOCTOSTEIbCTB
YKa3bIBAET HAa MPOTUBOPEYME YCIOBUM MHPOBOTO COIJIAIUEHUS JEUCTBYIOILIEMY
IPOLIECCYaTbHOMY — 3aKOHOJATENIbCTBY, HApyIIEHHE €ro CTOpOHAMH OOS3aHHOCTU
JTOOPOCOBECTHO TOJI30BATHCS MPUHAVICKAIMMHE MM TPOIIECCYaTbHBIMK TIpaBamMu®’, B
CBSI3U C YEM OHO HE MOXKET OBbITh YTBEP>K/IEHO.

PykoBonctBysch ct. 291.11 — 291.14 AIIK P®, B yoBineTBOpeHNH X0OaTaiicTBa 00
YTBEPIKIEHUN MUPOBOT'O COITIAIIEHHS ObLIO OTKA3aHO.

Kommenmapuii:

Cyn KOHCTaTUpyeT MPUHIMI MPU3HAHUSI HEAOMYCTUMBIMU CUTYallUd, MPU
KOTOPBIX CTOPOHBI MOCPEJICTBOM BHEIIIHE 3aKOHHBIX FOPUIUYECKUX MEXAHHU3MOB
(mponeccyanbHbIX YIIOBOK) MAaHUITYJIMPYIOT CYJOM B yIIepO 3aKOHHBIM HHTEpECaM
TPETHUX JIULI

374, 2 c1. 41 ATIK P®.

Chamber of Arbitrators - Ne 04 (1) stHBaps - utons 2024




Jesno «Hanoxum»: cTrpouTebHbIE PAa00ThI

VYKIIOHEHHE OT YILIaThl HAJIOroB; (PMKTHUBHBIE JOroBOpHI; res judicata; poccuiickuii
yOJIMYHBIN TOPSIOK?

O0cToATEILCTBA J161a

Poccuiickoe OO0 «Hanoxum» 00paTHiIoCh B CY/I C 3asBICHUEM O IIPUHYIUTETLHOM
UCTIOJTHEHUH apOUTPaKHOTO PEIICHUS] O B3bICKAHUU C APYrol POCCUHCKON KOMITAHUU
3a7I0JKEHHOCTH 32 BBITIOTHEHHBIE CTPOUTENbHBIE Pa00ThL. Cy/1 PUBIIEK K YYACTHIO B JIENe
TPU POCCHHCKMX TOCYJAPCTBEHHBIX OpraHa: 1) mpoKyparypy; 2) HajOroBblil Opra;
3) opraH IO MPOTUBOACHCTBHIO JiCTAIM3alMK (OTMBIBAHUIO) JIOXOJIOB, MOTYyYCHHBIX
OpPECTYIHBIM IyTeM. EJUHOMMYHBINA apOUTp BBIHEC PEIIEHHE O MPHHYIUTEIEHOM
VICTIOJIHEHHUH JI0T0BOPA MOAPSIA.

HanoroBelii opran yTBepskaall, 4To J0roBop noapsiaa Obul (PMKTUBHBIM: UCTELl HE
BBITIOJTHST HHMKAaKMX paloT, TaK Kak B €ro (PMHAHCOBBIX JOKYMEHTaX HE OTpa)KeHa
3aJJ0JKEHHOCTb.

BoiBoabI cyna

Cyn cocnasicst Ha ipyroe cyae0Hoe Je710, B KOTOPOM TOT e CyJl YCTAaHOBUJI, YTO TOT
K€ OTBETYMK CO3JAJl U PEATU30BAJl HE3aKOHHYIO CXEMY MOITYYE€HHS TOCYAapCTBEHHBIX
OIO/KETHBIX CPEJICTB: OH 3aKITFOUMII Psifl PUKTUBHBIX JIOTOBOPOB MOJPS/IA ¢ HECKOIBKUMU
KOMIIQHWSMHM, B TOM YHMCII€ C HCTHOM. JlaHHBIE [OrOBOpPHI HE HWMENU Pa3yMHOMN
XO3UCTBEHHOM 1ETH. Y TIOTEHIMAILHBIX TTOCTABIIUKOB PA0OT (PaKTUUECKH OTCYTCTBOBAIH
CPEACTBA JIJIS BBITIOJIHEHUST COOTBETCTBYIOIIMX S3KOHOMHYECKUX PE3YJITATOB, B YACTHOCTH,
JOCTATOYHBIN ITEPCOHAJ, OCHOBHBIC M IIPOM3BOJICTBEHHBIC (DOH/IBI, CKIAJICKUE TIOMEIIICHUS
U TPAHCIOPTHBIC CPEICTBA, a Takke (UHAHCHL, JIOCTATOYHBIC ISl TIPUBJICUCHHUS
cyonoapsmurkoB. VX HaioroBast OT4€THOCTh ObLTA HYJIEBOW MJTH MUHUMAJIHLHOM.

PykoBonuTens oTBeTunka (hakTHUECKH SIBISUICS COTPYAHUMKOM HcTia. [P-amgpec
KOMIIBIOTEPA, C KOTOPOI'0 OTBETYHK OTITIPABIISLT HAJIOTOBBIE OTYETHI, coBNaaai ¢ [P-agpecom
KOMIIBIOTEPA UCTLIA.

HaoroBerit opran BBISIBIII HCTHHHBIX HCHOJTHHTENCH padoT. KomudectBo pador,
KOTOpBIE SIKOOBI OBLIM BBITOTHEHBI COMHHMTEIILHBIMU ITOCTaBIIMKAMH, YIBOWIOCH TIO
CpaBHEHHUIO C paboTaMu, (HAaKTHUECKH BBITOJHEHHBIMHA HACTOSIIMMH ITOCTaBIIUKAMHU.
Hexotopbie paboTbl ObLIH BBITOTHEHBI HE UCTIIOM, a CAMUM OTBEeTYHUKOM. Clie10BaTeIbHO,

% Onpenenenne Apourpaxknoro cyaa Hukeropoackoii obmactu, neno Ne A43-31549/2022 ot 28 ceHtsops

2023 rona. OnpenencHue He OBUIO 00XKATOBAHO B BBIIIECTOSINUX Cy/ICOHBIX WHCTAHIINSX.
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UCTELl B JACHCTBUTENBHOCTH HE BBINOIHSI PA0OThI, a 3aKIFOUMII JI0TOBOP C OTBETUYMKOM
TOJIBKO JJIS1 TOTO, YTOOBI YKJIOHUTHCS OT YIUIAThl HAJIOTOB.

B paccmarpuBaeMoMm fiesie Cyi OnMpasicsl Ha BbIBOJIbL, CAENAHHBIE B MPEAbLAYILEM
neme (“res iudicata”). Cyn mpumen K BbIBOAY, YTO JCHCTBHS CTOPOH MOTYT
CBHUJETEIILCTBOBATh 00 HMCKYCCTBEHHOM CO3JaHMU  3a/I0JDKEHHOCTH, HE3aKOHHOM
UCIIOJIb30BaHUM apOUTPaKHOIO Pa3OMparTesibCTBa, HANPABICHHOM HE HAa pa3pelleHue
criopa B COOTBETCTBUM C €r0 IIPaBOBOM IPHUPOMIOH, a HA HMCIIOIb30BAHUE €r0 B LEJIX
370ynoTpedsIeHus MpaBoM. Takue HHTEpeCh! He MOAJIekAT CyAeOHOM 3aIluTe.

Cratps 10 I'K PO ycranaBnuBaeT, 4To HE IOITyCKArOTCs IEMCTBUS, COBEPIIAEMBIE B
00X0J1 3aKOHA C MPOTUBOIPABHOM LENBIO, @ TAKXKEe MHOE 3aBEIOMO HEZ0OPOCOBECTHOE
OCYILIECTBIICHUE TPAXKIAHCKUX IpaB (370ynorpedieHue mpaBoM). Takum o0pazoM, ¢
Y4ETOM TPHBEAECHHBIX HOPM TpaBa M (PaKTUUECKUX OOCTOSATENBCTB Jiefia HCIOMHEHHE
pEIIEHNs] IPOTUBOPEYUT POCCUICKOMY ITyOJMYHOMY HOPSJIKY, IOCKOJNBKY CIIOpP MEXKITY
CTOPOHaMHU (PAaKTUIECKH BO3HUK C IIPOTUBONPABHOM LIEITbIO, YTO, B CBOIO OUEPEb, BIISETCS
OCHOBAHHEM IS OTKa3a B IPUHYIUTEILHOM HCTIOTHEHUY apOUTPaKHOT'O PEILICHUSL.

Kommenmapuii:

JlaHHO€E €710 CBUAIETENBCTBYET O TIIATEIILHOM PAaCCIICIOBAHUM HAJIOTOBBIMU
opraHamu (paKTUIECKUX OOCTOSTEIIBCTB M JIOBEPUU K €TI0 PE3yJIbTaTaM CO CTOPOHBI
cyn0B. DUKTHUBHBIH, IO MHEHUIO CYJIOB, XapaKTep 3a/I0JKEHHOCTH, YCTAHOBJICHHBIM
CyACOHBIM pEIICHUEM, CTal OCHOBAHUEM [UUIsl HEUCTIONHEHHs apOUTPaKHOTO
pELLICHUSL.

3aknrouenue

COXpaHsIOT aKTyaIbHOCTh TaKWE BBHI30OBHI W YIPO3BI TPaBy, DKOHOMHUKE U
CTaOWIIBHOCTH JICIOBOTO 000pOTa, KaK 3JIOYIOTPEOSIeHNS U (PUKTUBHBIE CTIOPHI.

W3y4yeHue NpaKTUKW TO3BOJISICT BBISIBUTH YSI3BHUMbIE MECTa U HEOOXOIUMOCTh
COBEpIIICHCTBOBAHUSI 3aKOHOATEIIBCTBA M TIPOIEAYp. BakHO pa3BUBATh MEXaHU3MBI
3aIIUTHI OT 3JIOYIIOTPEOICHNH, YKPETISITH TIPUHITUITHI CIIPABETMBOCTH U IPO3PAYHOCTH B
apOUTPaKHBIX Pa30UpaTEIHCTBAX.

Orcnenuth  370ynoTpeOSiCHUsT  apOUTPaXKEM BO3MOXKHO —TPUMEHUTEIBHO K
KOHKpETHOMY citydaro (“‘case-by-case basis”). OHu He 03Ha4aroT, YTO BECh WHCTHTYT
MIOPOYEH M YTO HEOOXOIMMO €TI0 OTPaHIYHBATh, HATIPHUMED, CYXKaTh KPYT apOUTpaOeTbHBIX
CIIOPOB.

Bemukuii mapamokc apOWTpaka 3akiIo4aeTcsi B TOM, YTO OH CTPEMHTCS K
COTPYAHMYECTBY C OpraHaMd TOCYIApCTBEHHOH BIIACTH, OT KOTOPBIX JKEJacT
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ocBobomuThCs %% . Y rocymapcTBEHHBIX OPraHoB IOpa3fo OONbIIE BO3MOYKHOCTEH
pacciefoBaHusl Ha TIPEAMET 3JIOyNoTpeOJeHui apOuTpakeM, 4eM Yy apOUTpoB U
apOUTPaXHBIX yupexIeHnd. VIMEHHO MoATOMY 3710yHOTpeOsIeHHs YacTO MOrYT ObITh
BBISIBJICHBI TOJILKO HA CTA/IMH MPU3HAHMS Y TIPUBEACHUSI B HCTIOTHEHNE WJIH OCTIApUBAHUS
apOUTPAKHOTO PEISHNS, Y TP YYaCTHH B JIEINIE YIIOTHOMOYEHHBIX OPTaHOB TOCY/IapCTBa,
00JIaIaroNIMX KITF04YeBO nH(opMarmeii.

He Tonbko B apOutpaxke, HO U Yepe3 roCyIapCTBEHHbBIE Cy/bl HEOOPOCOBECTHHIE
CTOPOHBI TaKXKE IMOPOM TBITAIOTCS «IIPOCYKUBATHY» HECYIIECTBYIOIIUE JIONTH BO BpEl
0aHKaM, MOPYYUTENSM, CTPAXOBIIMKAM, KPEIUTOpaM, WM JJIsl YKIOHEHUS OT YIUIAThl
HAJIOT'OB.

Y apOuTpoB OTCYTCTBYET OOS3aHHOCTh M H3HA4YajbHBIC OCHOBaHWS a Priori
NPE3IOMUPOBATh HETOOPOCOBECTHOCTh CTOPOH, OJJTHAKO UMEETCS 00S3aHHOCTD MPOBEPATH
PEATLHOCTh CIENKH (HApUMEp, HAJIMYHE TUIATEKHBIX U TAMOKEHHBIX JOKYMEHTOB, B
COOTBETCTBYIOIIIMX CITy4asiX) U €€ UCTIOJTHEHHSI M HE OCTaBJIATH O€3 BHUMAHUS UMEIOIIECS
B MaTepHuasax Jiejia MpU3HaKu OTKJIIOHEHHSI CTOPOHAMH OT HOPMAaJIbHOI'O SKOHOMUYECKOTO
obopora.

Haunbonee  xapakTepHbIMM  MpPU3HAKAMH  BO3MOXKHOTO  3JI0YHOTpPEOICHUs
apOUTpaKeM 1 MUPOBBIM COTJIAIIICHUEM SIBIISIOTCS CIIEAYIOLIHE.

Hck He ocmapuBaercsi BOOOIIE WM CTOPOHBI JTOCTUTAIOT MHUPOBOTO COTJIAIICHUS
BHE3AITHO OBICTPO, XOTS Y OHOM U3 HUX (MM 00€MX) HET Cephe3HOM MPaBOBOM MO3UIIUH.

Kpome Toro, Mexmay CTOpoHaMH COBEpIIECHBI CIIOKHbBIE (PUHAHCOBBIE OIEpPAIHH,
KOTOPBIE BHINIAAT HCKYCCTBEHHBIMU WJIM HE UIMEIOT ITOHATHOM SKOHOMHYECKOU TICITH.

[Tpu >TOM, Hepenko, (popMaTbHBEIMUA YJaCTHUKAMH CICTKH SIBJSIFOTCS JIUIA, Ybs
JIeATENTHHOCTh HE COOTBETCTBYET YUPEIAWTEIHHBIM JOKYMEHTAM M WHBIM O(UITHATEHBIM
CBEICHUSIM.

B psine ciydaeB CTOPOHBI Tak)KEe MCTIONB3YIOT MHUMBIE CAEIKH WA TIOJIENTbHbIC
JOKYMEHTOB JJIS1 CO3JJaHKsl BUMMOCTH 3aKOHHOCTHY CBOMX JEWCTBUM.

Kpome Toro, cyapl MpUHAMAIOT BO BHUMAHHUE, OTHOCUTCS JIM KCTEIl K OJJHOMY M3
MHO)KECTBA FOPHIMYCCKUX JIMIl, KOHTPOJIMPYEMBIX OMHHUMH W TEMH K€ JIMIIAMH H
3apEruCTPUPOBAHHBIX 110 TOMY € a/IPECY; CYILECTBYET JIM PEATbHO OpPraHU3alMs IO ee
o(bUIMATBHOMY aJIpeECy; SIBIISIETCS JIM JUPEKTOP «MAacCOBBIM»; COOTBETCTBYET JIM CIENKA
YCTABHOMY XapakTepy MAEATeIbHOCTH OOIIEeCTBA, WMEIONIMMCS Y HEro JIMIICH3WSM;
OTpaKeHa JIM 3asBJICHHAs B apOUTPaKe 3a/I0JDKEHHOCTh B (PMHAHCOBBIX JIOKYMEHTAX.

% Tonccon, Su Unes apourpaxa / fu [lomicon ; mep. ¢ anri., mox pen. H. A. babamkansna. — M. : Poccuiickuit
WHCTUTYT COBPEMeHHOTo apoutpaxa, 2021 — C. 47.
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BBIBOP APBUTPAXHOI'O UHCTUTYTA U MECTA APBUTPAXA B
COBPEMEHHBLIX YCJIOBUAX

Oxcana Koreu,

aosoxkam Mumnckoll 061acmHOlU Cneyualu3upo8anHou
opuoudeckou  Koucyremayuu  «I pasxcoanckoe u
uneecmuyuoHnoe npago. Paspewenue cnoposy,
apoump, unen Ilpesuouyma  MedswcoyHnapoonozo
apoumpasicnozo cyoa «llanama apoumpos npu Corosze
ropucmosy (Pecnyonuka bBenapycs)

AHTOH 3axapos,

cmapwut topucm OOO «l opeyxuu u napmuepwt I ully
(Pecnybauxa benapycv)

BbI60p apOMTPakKHOro MHCTUTYTa U MeCTa apOuTpakal MMeeT BayKHOE 3HaUEHHUE Kak
HAa CTa/IAM 3aKJIFOYEHNS I0r0BOPA, TaK U MOCIIE BO3HUKHOBEHUS CIIOPA MEXy CTOPOHAMMU.
Tem He MeHee, B YCTIOBHSX TEKYILEH I'eOMOIUTHIECKON «TypOyIIEHTHOCTH TaKoM BBIOOD,
naxe Oyaydn aOCOIMIOTHO OCO3HAHHBIM B MOMEHT €r0 COBEpPIIEHHS, HE HCKIFOYaeT
BO3HUKHOBEHHE B OYylIeM MPEISTCTBUN B JOCTYIE K IPABOCYIMIO ISl TOM WM UHOU
CTOPOHBI 110 IIPUYMHE PA3IMYHBIX CAHKIIMOHHBIX U KOHTPCAHKIIMOHHBIX OIPaHUYEHUH.

B wyacTHOCTHM, NOJCAHKIMOHHOE JMII0 MOXET CTOJKHYTBCA C TOJHBIM WM
YaCTUYHBIM OTCYTCTBHEM BO3MOXKHOCTHU OECIIPENSITCTBEHHO OIJIaYMBATh PACXO/Ibl B CBSI3U
C apOUTpakeM, OCYILIECTBIISITh HEKOTOPBIE MPOLIECCyANTbHbIE IIPaBa B apOUTpaxke, IPUBIICYb

! Mecto ap6utpaxa (anru. seat of arbitration, legal place of arbitration). Mecro apGutpaxka He Bcerna coBIamaeT ¢

reorpapuueckuM pacIoIoKeHHEM MecTa NPOBEACHUS YCTHBIX CIIYIIAHUH 110 ATy, a TAKKe C MECTOM HaXOXKCHHS TOrO WM HHOTO
MEXKlyHapOIHOTO apOUTpPaKHOTO HWHCTHTYTa. Mecro apOuTpaka — ropuamdeckas (HUKOUS, KOTOpas CIYXKHT JUIL TPUBSI3KH
apOUTPa)KHOrO Pa3OUpaTENbCTBa K IOPUCAUKINK ONPEACICHHOr0 rocyrapersa. Mecto apOuTpaka mpeonpenesnser HaluoHalIbHOe
MpaBo, MPUMEHNMOE K apOUTpakHOMY pa3duparenscTBy (n1aT. lex arbitri). Lex arbitri ycranaBnmBaeT TpeOOBaHHS B TOM YHCIE K
apOUTPabeNbHOCTH CIOPOB (KakHe KaTerOpUHM CIIOPOB MOTYT OBITH IIPEAMETOM apOMTPaXHOTO pa3OUpaTenbCcTBa), IOPSAKY
(dbopMupoBaHus cocTaBa apOUTpaxa, MOPSAKY 3asBICHUS OTBOIOB apOouTpam, popMe U Copep aHUIO0 apOUTPAYKHOTO COTIIANICHUS U
apONUTPaKHOTO pEIIeHNs,, OCHOBAaHMSAM M TNPOIEAype OTMEHB apOMTPaKHOTO pEIICHHS, IPOIEAYpEe COACHCTBUS apOUTpaKy
roCyIapCTBEHHBIMHU CyIaMH, MTOPSIIKY K OCHOBAaHHUSM OTMEHBI apOUTPaXKHOTO PEIICHHSI.

Chamber of Arbitrators - Ne 04 (1) suBaps - utons 2024 28 .




KBATM(HUIMPOBAHHBIX FOPUCTOB ISl 3aIIUThl MHTEPECOB B apOUTpake, Y4acTBOBATH B
YCTHBIX CIYIIaHUSX 10 femy. [loMumo 3Toro, 3aTpyHEHHs MOT'YT BO3HUKATh B CBSI3U C
OTKa30M apOUTPOB IMPUHUMATh HA3HAYEHUE 110 CTIOPaM C YJaCTHEM MOACAHKITMOHHBIX JIUII,
OTKa30M FOPUINYECKHUX PEJICTABUTENEN MPEICTABIATh MOACAHKIIMOHHOE JIMLIO B PAMKaX
apOUTPAKHOTO Pa30oUPATENHCTBA, OTCYTCTBHEM Y apOUTPaKHBIX UHCTUTYTOB (MX OAHKOB)
BOSMOXKHOCT TPUHMMATh IUIATEKU OT TOACAHKIIMOHHBIX JIMI[ WM TUIATSKUA B
OTPE/IEIIEHHBIX BATFOTAX.

B Takux ycioBHsIX NpH 3aKIF0YEHUH BHEITHEAKOHOMHYECKUX KOHTPAKTOB U BHIOOPE
OIPEIENIEHHOTO apOUTPaKHOTO MHCTUTYTA U MECTa apOUTpaka HEOOXOIUMO YUUTHIBATH
BO3MOYKHBIE PUCKH, CONPSKEHHBIE C Pa3pPELIEHUEM CIIOpa B MEXTYHAPOIHOM apOUTpaxKe.

B mHacrosmieil crathe TpoaHATM3MPOBAHA AaKTyalbHAas CyJAeOHAs TPAKTHKA TIO
CropaM C y4JacTHeM O€JIOPYCCKHUX M POCCHMCKHMX CTOPOH, B TOM YHCJI€ B KOHTEKCTE
CYIIECTBYIOIINX CAHKIIMOHHBIX M KOHTPCAHKIIMOHHBIX OTPAaHUICHHIH.

1. ApOuTpax B COBPEMEHHBIX YCJI0BUAX: MOTPEOHOCTH B HEMTPAJIBLHOM
popyme

OnmarM w3 HamOonee OYEBUIHBIX TMOCTEACTBUNA pPEKUMa CaHKIMN SBISETCS
CTpemiieHHe O€lIOpYCCKUX W POCCHHCKHX CTOPOH, B TOM 4YHCIE TMOJICAHKIMOHHBIX,
00ecCIIeunTh pa3pelIcHUe CIIOPOB B JIOMAITHEH, JPY)KECTBEHHONW WM CAHKIIMOHHO-
HeWTpanbHOU ropucaukimu. Bmecto npuBbrusbix ICC, SCC wim LCIA, criops! Bee yartie
nepenatorcs Ha pazperienre B SIAC, HKIAC, CIETAC, DIAC, a takxe B apOUTpakHbIC
VHCTUTYTBI, PACIIONIOKEHHBIE Ha Tepputopun Poccnu u benapycu.

HenaBuee  umccnemoBanme  Poccuiickoro — coro3a  NMPOMBIIUIEHHHKOB U
NpeANpUHAMATENed CBUIETEIBLCTBYET O TOM, uTo cpeau poccuiickux cropoH HKIAC
SIBJISIETCS. BTOPBIM HamnOosee pacnpocTpaneHHbIM BeiOOpoM mociie MKAC npu TIIIT PO,
SIAC 3anumaer msaTyr0 nosuiuio. KpoMe TOro, M3BeCTHBI Ciay4ad, KOIJa CTOPOHBI
HOHAMAIOT BOMPOC O TMEPEHOCE FOPHIMYECKOro Mecrta apOutpaka (anri Seat of
arbitration) u3 ofHOW IOPUCIVKIMK B APYTYIO yXKe IMOCIE MHHIHAIMKA apOUTPayKHOTO
pazOuparensCcTBa.?

[lo HameMy MHEHUIO, NPUHAAICKHOCTh apOUTPAKHOIO YUPEKICHUS K
CaHKIIMOHHOW WJIM, HANpPOTHB, CAHKIMOHHO-HEUTPAIBHOM IOPUCIVKINAN HE SIBIICTCS
NPENONIPECISIONIEH W PEr S€ He OKa3bIBAaeT MPSMOro BIMSHUS Ha apOUTPaKHYIO
NPOLIEAYPY WIM MEPCHEKTUBBI Pa3pelIeHUs] KOHKPETHOIO CIiopa Mo CyllecTBy. Tem He
MEHee, FOPUCAUKIIMOHHAS PUHAIIEKHOCTD B JIIOOOM CITy4ae SBISETCS OTIIPABHOM TOYKON
JUISL aHaJTU3A.

B OonbLIMHCTBE CIy4aeB CAaHKLMOHHBIA PEXHMM KaK TaKOBOM HE MOApPa3yMeEBAET
yTpaTy MOACAHKIMOHHBIM JIMLIOM FOPUIMYECKOH BO3MOYKHOCTH IPUHUMATh Y4acThE B
apOUTpaKHOM Pa30MpaTETLCTBE B TOCYAPCTBE, YCTAHOBHBIIIEM TakoW pexkuM. Hampumep,

2 Global Arbitration Review, A game of seats: Hong Kong and CIS disputes (17 oktsiopst 2023 1.).
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Ha Tepputopun EC neiictByer Pernmament Coera (EC) 2022/1269 or 21 uronst 2022 .
(«Permament 2022/1269»), uCKiTtoUaroMii MPUMEHEHUE 3aIPETUTENLHBIX MEP K CIIENIKaM
MOJICAHKIIMOHHBIX JIML, KOTOPbIE «CTPOro HEOOXOAMMBI» Uil 00ECHEeUYeHHUs! JOCTyna K
Cy/1€OHBIM, aJIMUHHUCTPATUBHBIM WM apOUTPaKHbIM Pa30MpaTelIbCTBaM B IOCYIapCTBE-
unene EC.3

17 oxtsa6ps 2022 1. VYmpaBieHue MO TNPUMEHEHUIO (DHHAHCOBBIX CAHKITUMA
BemukoOputanun OmyOIMKOBajIO TeHEpaibHYIO JIMLEH3UI0, KOTOpas IpeocTaBuia
BO3SMOXKHOCTh ~ POCCHMMCKAM M O€JIOpPYCCKMM  JIMIIAM, TIOMABIIMM TIOJ,  CaHKIIMU
BenMkoOpHTaHIH, OCYIIECTBIIATE IUIaTeXu B onb3y LCIA.

BONbIIMHCTBO ~ €BPONEHUCKUX — apOUTPaKHBIX — YUPSKACHUM KaK MHUHUMYM
JIEKJIApUPYET CAHKLIMOHHBIA HeUTpanuTeT. B wactHocTH, emie sietom 2015 roxa Benyime
€BpONeiCcKUe apOUTpakHbIE YUPEXKICHUS OIMYOJIMKOBAIM COBMECTHOE 3asBJICHHE, U3
KOTOPOTO CJIEYET, YTO CaHKIMHU CaMH IO ce0e HE HalpaBiIeHbl HEMOCPEACTBEHHO Ha
apOUTpaKHOE pa30UPATETHCTBO, B CBS3U C YEM HE MPETSATCTBYIOT MOJICAHKIIMOHHBIM JIUIIAM
B TI0f[aue MPOCchObl 00 apOuTpake WIM y4acTHH B apOUTPa)KHOM pPa3OMpATENILCTBE IO
IPaBWIaM COOTBETCTBYIOIEIO apOMTpakHoro yupexaenus. ° Jlerom 2022 roma
eBpornelickue apoutpaxkubie yupexnaeHus, Bkmouas SCC, VIAC, FAIL DIS, CAM u
HIBeliiapckuil apOUTpasKHbIA LEHTP, OIMyOJIMKOBAIA COBMECTHOE 3asBICHHUE B CBSI3U CO
BCTYIUIEHHMEM B cuiy Permamenta 2022/1269.° 13 yka3aHHOrO 3asBI€HHs CIELYET, YTO
apOUTpaXXHbIE YUPEKACHHUS WIPAIOT BAXHYIO M HE3aMEHMMYIO pOJb B MOAJEPKaHUU
BEPXOBEHCTBA 3aKOHA, 00ECTIEUEHNH JJOCTYTA K MPABOCYIMIO, 00ECTIEYEHUH 11ETI0CTHOCTH
apOUTPaXKHOTO pa3dupaTeNbCTBA U TapaHTUPOBAHUM OECHPUCTPACTHOCTH U PABHOTO
OTHOILIEHHS K CTOPOHAM.

Bmecte ¢ Tem, B pEabHOCTM CHUTyallsi MOXKET BBINIAECTh Ky/Ja MEHee
ONTHMHUCTUYHO, B OCOOCHHOCTH JUISl MOACAHKIMOHHBIX JIMIL. B 9acTHOCTH, MOCKOJBbKY
apOuTpaxxHOE Pa3OUPATENHCTBO HE MOXKET CYILIECTBOBATH U30JIMPOBAHHO, CTOPOHA CIIopa
OyleT BbIHYX/I€Ha B3aUMOJIEHCTBOBATh C PA3IMYHOrO poja nocpeqHukamu. Kax
CIIEJICTBHE, TOMUMO BOIPOCOB, CBSI3aHHBIX C aIMUHUCTPUPOBAHUEM CIIOpA ApOUTPAsKHBIM
YUPEXKICHUEM, MOTYT BO3HUKHYTh BOINPOCHI COBEPILIEHUS IUIATEeKEH, NpUBIICUEHUS
KBUTM(ULMPOBAHHBIX ~ FOPUJIMYECKUX  MPEICTaBUTENEH, Ha3HayeHusi  apOUTpPOB,

8 Permament Cosera (EC) 2022/1269 ot 21 wmrons 2022 1. o BHecenmm u3MeHeHuit B Permament (EC)

Ne 833/2014, kacarommiicst OrpaHUYUTEIBHBIX MEpP B CBS3U C JAEHCTBUsAMH Poccuu, necTaOuIM3upyOIUMH CUTYaIHIO
B Ykpaune, cratbs 1(10).

4 Tenepanbras gunensus INT/2022/1552576 ot 17 oktsiops 2022 r. «ApOutpakHbie pacxoasl JIOHIOHCKOTO

Mexnaynapoanoro Tperetickoro Cyna (JIMTC)», BeiganHas YIpaBlieHHEM 10 IPUMEHEHUIO (PMHAHCOBBIX CAHKIIHN
BenukoOpuTaHuu, ¢ U3MEHEHHUSIMHU, BHECCHHBIMU 5 nioHs 2023 T.
5

CosmectHoe 3asBienue ICC, LCIA u SCC «lIlorennuansHoe BiausiHue caHKuil EC Ha MexIyHapoIHbIe CIOPSI,
aJIMAHUCTPHUPYEMBIC EBPONICHCKUMU apOUTpaXHBIME HHCTHTYTamm» (17 mrons 2015 r.).

CosmectHoe 3agBaerne SCC, VIAC, FAI, DIS, CAM u lllBeiiniapckoro apOUTpa)XHOTO LEHTPa B OTHOIICHUH

ceapMmoro makera cankuuit EC (26 utonst 2022 r.). B onpenenennu ot 7 urons 2023 . mo neny Ne A56-82244/2022
ApOutpaxssiii cyn Cankr-IlerepOypra u JleHnHrpaackoit 061acTy He COTIACHIICS C BEIBOAOM O HEHUCTIOTTHUMOCTH
apOUTPaXKHOTO COTTIAIIeHNS, TPEyCMaTPHUBAIOIIET o Iiepejady CopoB Ha paspenieHue B FAI, npuHsB Bo BHUMaHNe
TotT ¢axr, yro FAI npucoeanHuics K COBMECTHOMY 3asiBJIeHHUIO OT 26 utons 2022 r. BnocneacTBun yka3zaHHOe
oTpeenieHne ObUI0 OTMEHEHO.
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32022R1269
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1161026/05062023_INT-2022-1552576_LCIA_Fees_GL.pdf
https://www.lcia.org/News/the-potential-impact-of-the-eu-sanctions-against-russia-on-inter.aspx
https://www.viac.eu/images/documents/JOINT_STATEMENT_7TH_SANCTIONS_PACKAGE_26_July_2022_final.pdf

obecnieyeHus GU3MYECKOro y4acTHs MPEACTABUTENEH CTOPOHBI B CIYIIaHUSX 10 aeny. [Tpu
TOM J@Xe €CIIM TMPEANOIOKUTh, YTO MOACAHKIIMOHHOE JIMIIO CMOXKET IPEOIOJIETh
NPETISITCTBYS, CBSI3AHHBIE C PEXKMMOM CaHKIMH, OY/IeT JI1 3TO 03HAYaTh, YTO CTOPOHBI CIIOpa
MMEIOT PAaBHOLICHHBIN JJOCTYT K TIPABOCYIHIO?

B nacrosiiee Bpemsi O€IOpPYCCKHE U POCCUICKUE CYIbI OTBEYAIOT Ha 3TOT BOMPOC
uepe3 NPU3MY IOJOMKEHHH CHENMAILHOrO KOHTPCAHKIMOHHOIO 3aKOHONATENLCTBA, | H,
€CIIM OTBET, M0 WX MHEHHIO, SIBISIETCS OTPHIATEIbHBIM, OHU TPU3HAIOT HAIWYME
UCKJTIOUMTEIbHOW KOMIETEHIIMM | (WIKM) 3amlpenialoT MpoIoibKaTh  apOUTpaKHOE
Pa30HpaTeNbCTBO B MTHOCTPAHHOM apOUTpaKe.

[Ipy 3TOM pOCCHICKHE CyAbl TPUMEHSIOT HOPMBI KOHTPCAHKIIMOHHOTO
3aKOHO/IATENBCTBA IAXKE B TOM CITy4ae, KOr/ia MOJICAHKIIMOHHOE JIUII0 HE J0KA3aJI0 HATMYHe
MPEISITCTBUNA B JIOCTYIIE K IIPABOCYIUIO.

B omnpenenennu or 9 nexadps 2021 r. Ne 309-2C21-6955 (1-3) mo ey Ne A60-
36897/2020 Bepxosubiii Cyn Poccuiickoit denepanun ykasal, 4Tro «camo no cebe
npUMeHeHUe Mep O02PAHUYUMENbHO20 XAPAKMepa yice co30aem POCCULICKOU CMOpOHe
npensmcmeusi 8 00CHyne K npasocyouio, 8 CUILy 4e2o 0Jisl nepesood cnopa noo HPUCOUKYUIO
POCCULUCKUX APOUMPAICHBIX CYO08 OOCMAMOYHO ee OOHOCHOPOHHE20 BONEU3bAGIEHUS,
BLIPAINCEHHO20 8 NpOYeccyanvbHou ¢opme». YKazaHHas TpPaBOBasi TMO3WIMS CTana
JOMUHHUPYIOIIEH ¥ TpuBeia K (OPMHUPOBAHWIO TPAKTUKH, KOTOPYKD MOXKHO
0XapaKTEepU30BaTh KaK YCTOSBIITYIOCS.

[puHamIeKHOCTh apOMTPaXKHOrO yupekieHus K prima facie cankimoHHO-
HEUTPaIbHON FOPHUCAMKIMN TaKkKe HE TApaHTHUPYeT, YTO COOTBETCTBYIOIIMI criop Oyaer
pazpeliieH B apoutpaxke. Hanbomnee npuMedaTeTbHBIMU B YKa3aHHOM KOHTEKCTE SIBIISTFOTCS
IPUMEpPBI U3 POCCUICKON Cy1€OHOM MTPAKTUKH.

B omnom nene® ApGurpaxubni cyn r. Camxr-IlerepOypra u JleHMHIpaackoi
00JIaCTH TIPOAHATIM3UPOBAIT HACTIEME ITPABOBOM CUCTEMBI | OHKOHTA 1 MIPHIIIEIT K BHIBOILY O
toMm, uto HKIAC He sBsieTcs: CaHKIIMOHHO-HEUTPAITLHBIM apOUTPAKHBIM HHCTUTYTOM,
TIPM3HAB HAJIMYUE UCKIFOUMTEILHON KOMIICTEHIIMM POCCHiickoro cyna. B mpyrom nene®
ApOuTpakHsIii cya T. MOCKBBI 3alpeTHI MPOAOIIKATh apOUTPaKHOE Pa3OUpaTebCTBO B
SIAC, npus K BEIBOAY O TOM, YTO OOBEKTUBHOE U OECTIPUCTPACTHOE PACCMOTPEHHE CIIopa

3akoH Pecryonku benapycs ot 12 uronst 2023 1. Ne 280-3 «O nprMeHEHUH CIIEIHaTbHBIX OTPAaHHYUTEIBHBIX MEp»
(«3aKoH 0 crienUAIBLHBIX OTPAHNYUTETBHBIX Mepax»), cTatbk 10 1 11; ApOUTpa)KHbIH NpoIecCyabHbII KOJEKC
Poccwiickoit @enepannu («AIIK P®y), ctaten 248.1 u 248.2.

Omnpeneneane ApoutpaxkHoro cyna r. Cankr-IlerepOypra u Jlenunrpanckoii odmactu ot 8 urons 2023 . o gemy
Ne A56-129797/2022.

Onpenencaue Apoutpaxkaoro cynaa r. Mocksbl oT 13 mexabps 2023 r. mo gexy Ne A40-197598/2023. Tlo Hamemy
MHEHHIO, B YKa3aHHOM KOHTEKCTE CIIeAyeT Takke oOpaTUTh BHUMaHHUE Ha HeJaBHee apoutpaxHoe pemenue SIAC
o ey Power Machines v. PetroVietnam, B cooTBeTCTBHU € KOTOPBIM [OICAHKIIHOHHOW POCCUICKO# KOMITaHHU
obuto mpHcyxaeHo okojo 500 muH. mosutapoB CIIA. Tlpeamosiaraem, 4To AaHHOE PEHICHHE MOXKET OKa3aTh
BJIMSIHUE HA MOCIIE/YIONIeEe PAa3BUTHE MI0IX0I0B POCCHUCKUX cynoB B oTHOIIeHHH STAC.
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C YJacTHEM TOJACAHKIMOHHOIO JMIIA B YKA3aHHOM apOUTPaKHOM YdPEXKIEHUM
HeBO3MOXKHO. 10

2. Crnopsbl ¢ CAHKIHMOHHBIM 3JIEMEHTOM: MOJAXO0/IbI 0eJIOPYCCKHUX CY0B

B cepenune 2023 roma OenopyccKuil 3aKoHOMATENb BCIEH 32 POCCHUHCKUM
YCTaHOBWJI NIPaBHJIA UCKITFOUUTEIBHOW KOMIIETEHIIMH IO CIIOPaM, KaCatOLIMMCS CAHKLIMI B
OTHOIIIEHUHU OEJI0PYCCKUX JIHII, ¥ TIPETYCMOTPEN BO3MOYKHOCTD OOpAITCHHS B OEIIOPYCCKHIA
TOCYAApPCTBEHHBIM Cy/ C 3asBJICHHEM O 3alpere WHULIMUPOBATH WM MPOAOIIKAThH
Pa30upaTebLCTBO MO CIIOpaM, KacaroIMMCsl CAHKIUMA B OTHOIIEHUU O€JIOPYCCKHX JIMII, B
MHOCTPAaHHOMY CyJ€e win apourpaxke.'! CooTBETCTBYIOIME HOPMBI GENOPYCCKOrO IpaBa
MMEIOT ONPEIENIEHHOE CXOICTBO ¢ HopMamu cTateii 248.1 u 248.2 ATIK Pd.!2

B Hacrosiiiee Bpemst B OTKPBITBIX HICTOYHHKAX UMEIOTCSl CBEJICHUS] KAK MUHUMYM O
ISITH CITyYasiX, KOrJa OeNopycCKHue SKOHOMHUYECKHE CYyIbl YIOBJIETBOPSUIM 3asBICHHUE
0eOpyCCKOM CTOPOHBI O 3alpere WHUIMUPOBaTh W (WJIH) MPOMOIDKATh apOUTPaKHOE
Pa30upaTeNnbCTBO B MEXKTYHAPOIHBIX apOUTPaXHbIX cynax. OIrH U3 YKa3aHHBIX CITy4acB
Kacaics pasouparensctBa 1o mpaBwiam ICC ¢ mectom apbutpaxka B T. XKenese,
IIBeiinapus, > mpyroii — pasouparensctsa B I1IBelinapckom apourpasknoMm nentpe. B
TpeX OCTABLIMXCS CIIy4asx 3arpeT OelopyCCKOro cyja OTHOCWIICS K pa30OHUpaTeibCTBY B
MKAC npu TIII Ykpaunsr

Taxxe n3BectHO, uTO B Havasne 2024 roma cyieOHast KOJIIErHs 0 SKOHOMUYECKAM
nenam Bepxosroro Cyna Pecriyonuku benapych BriepBblie BhICKa3aiach Mo BOIPOCY O TOM,
HEOOXOIMMO JIU MOJICAHKIIMOHHOMY JIMITY JI0Ka3bIBaTh HATMYUE MPEMSTCTBUIA B IOCTYTIE K
NpaBOCYMIO JUIsl TIEpeBO/ia CHOpa MO/ FOPUCIUKIIMIO OEOpYyCCKUMX CyNoB. Bpiciias
cyneOHas wuHcTaHuus benmapycu mnoarBepawiaa, 4ro (GakT BBEACHUS —CaHKLMN
TIPEITIONAraeTCsl JOCTATOYHBIM JOKA3aTeIbCTBOM OIPAHUYEHHS JOCTYIA K IPaBOCY U0, 1
AHanornuHeli IOAXOJ 3aKpervieH B npaBoBoi no3uimu BepxosHoro Cyna Poccuiickoit
Deneparvu, W3I0KEHHOH B onpenenieann oT 9 nekadps 2021 r. Ne 309-DC21-6955 (1-3)
o aexy Ne A60-36897/2020.

C yd4eTroM H3JI0KEHHOIO MpHU BBIOOpPE apOUTPaKHOrO WMHCTUTYTA OEIOpPYCCKUM
KOMITAHUSIM 11€71€C000pa3HO PaCCMaTPUBATh apOUTPAKHBIE YUPEXKICHHS B IPYKECTBEHHOM

B kaxmom W3 ykazaHHBIX JeJI CyIbl MPUMEHSUIA HOPMBI POCCHICKOTO KOHTPCAHKIIMOHHOTO 3aKOHOJATeNhCTBA:
cratbu 248.1 u 248.2 AIIK.

11 3akoH 0 cneuanbHBIX OrPaHUYUTENBHBIX Mepax, cTatbu 10 1 11.

12 TIpumeuarensHo, uto B oTIHYHMe OT Poccuiickoit denepamuu, B Pecrybnuke Benapych, JaHHBIE HOPMBI, OYIydH

nmpouecCyaJibHbIMU I10 CcBOEi nmpupoac, He OBLUIH BKJIFOYEHEI B npoueccyanbﬂmﬁ KOJICKC.

13 Pemenue sxoHOMHUECKOro cyna Butebckoii o6nactu ot 14 Hos6psa 2023 1. mo aemy Ne 1523AT12332.

14 Pemenue skoHoMHuueckoro cyaa ['poanenckoii o6nactu ot 18 aBrycra 2023 r. o ey Ne 1543AT12314.

15 Pemenne skoHOMHMYECKOTO Cyjaa ropoga Muncka oT 3 okrsiops 2023 . mo gemy Ne 155DAI12375; Pemenne

IKOHOMHYECKOro cyma I'omenbsckoit obmactu ot 24 oxtsa0ps 2023r. mo memy Ne 1533AT12325; Pemienue
SKOHOMHUYECKOTO cyna r. MuHcka oT 12 nexadps 2023 r. mo memy 1555AT123103.

16

Ilo cocTostHMIO HA JaTy MOATOTOBKH HACTOALIETO MaTe€puraia TEKCT Cy,[IC6HOFO IIOCTAHOBJICHUA HE 01'[y6JII/IKOBaH.
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WM CAaHKIIMOHHO-HEUTPATHHOM FOPUCIUKINH, K Tipumepy, JlyOaiickuii MeXTyHapOIHbINA
apOuUTpakHbI 1IeHTp, Poccuiickuii apOUTpakHbId LEHTp, ApOUTPaKHBIA IEHTP NpHU
PCIIII, ITanara apoutpos mipu Coro3e 10pHUCTOB,

Bri6op HeitTpanbHOro opyma mo3BoisieT, ¢ OJHOM CTOPOHBI, MUHUMU3UPOBAThH
PUCKH IIPUMEHEHUS TOJOKEHUM KOHTPCAHKIIMOHHOIO 3aKOHOAATENILCTBA W, C APYrou
CTOPOHBI, CIIYKUT rapaHTHUEN TOr0, YTO CTOPOHBI CIIOpa IOIYYaT PABHOLICHHBIN JOCTYI K
IPAaBOCYIHIO.
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NCTOPUA BOSHUKHOBEHHMA 1 PASBUTHUA METOLA
OITPEAEJIEHMA ITPUMEHMMbBIX KOJIJIM3MOHHBIX HOPM HA
[TPUMEPE JIOKAJINZALINN N JEJIOKAJIN3ALNNA
MEXJAYHAPOJHOI'O KOMMEPYECKOI'O APBUTPAXA

Koncrantun JlazapéHok,

Cmyoeum 4 kypca ¢paxyromema MeAHCOYHAPOOHBIX
omuouwenuil BI'Y

Hacrosiiiasi cTaThsi TOCBAINIEHA TPOIECCY CTAHOBICHUS W Pa3BUTHS METONA
OTPEIEIICHNS MPUMEHUMBIX KOJUTM3MOHHBIX HOPM MEXITYHAPOIHOTO YaCTHOTO IpaBa Ha
NpUMEpe TEOPUM JIOKATM3AIMU U JETOKATM3AMN MEXTyHAPOJHOTO KOMMEPYECKOro
apoutpaka. ABTOp HCCIEQyeT TMEePBOHAYAIbHYIO B3aHMMOCBS3b MEXKITyHAPOTHBIX
apOUTPaKHBIX WHCTUTYIIMH C TOCYJapCTBAMH HMX MECTOHAXOXKICHHS B KOHTEKCTE
OTIpeICIICHUS apOUTPaMH MPUMEHUMBIX KOJUTM3UOHHBIX HOpM. [ Ipr 3TOM nomuepkuBaeTcst
OTCYTCTBUE HEOOXOJMMOCTH B MPUOPUTHU3ALIUH JIFOOOM U3 TEOPHUH, UTO 00YCIIaBIMBACTCS
UX B3aUMOJIOTIONHSIONIMM Y HE B3aMMOMCKIIOUAIONIMM XapakTtepoM. B xoxe
UCCIIECZIOBAHMS YUUTHIBAIOTCSI MHEHUSI KaK OT€YECTBEHHBIX, TAaK U 3apYOCKHBIX YUCHBIX-
IOPUCTOB TI0 paccMaTprBaeMoi rpodiemMaTuke. B KOHIIE aBTOp MPUXOIUT K BHIBOLY 00
yTpaTe TEOpue JIOKalu3allid BOCTPEOOBAHHOCTH HA COBPEMEHHOM JTare M
HEZI0CTAaTOYHONW OOOCHOBAaHHOCTH MU O MEXKIYHapOTHOM KOMMEPYECKOM apOuTpaxe
KaK aBTOHOMHOM, ‘‘HaIHALIMOHAJILHOM ™~ TIPABOMOPSIIIKE.

Ki1roueBble ¢j10Ba: MprMEHNMBIE KOJTM3UOHHBIE HOPMBI; lex arbitri; mokanmm3arms
apOuTpaka; JeJoKaIM3aIys apOUTpaXka; aBTOHOMHBIN MTPABOIMIOPSIIOK

Ha coBpemeHHOM O3Tame CBOEro pa3BUTHS MEXKIYHApOIHbIM KOMMEPUYECKUM
apoutpax (nanee — MKA), Kak M3BECTHO, XapaKTepPU3YeTCs 3HAUUTEIbHONU CTENEHBIO
AaBTOHOMHUM B cpepe paspelieHusi crnopoB. Bmecte ¢ TeM, Jaxke ¢ y4ETOM HbIHEIIHEN
CBOOOZIBI YCMOTPEHHUSI apOMTPOB B PELIEHUMH BOIPOCAa O MPUMEHHUMOM IpaBe HENb3s
CBOIIUTH CO CYeTOB mpeapicropuio pazButusi MKA, Koropas CBHIETEIBCTBYET 00
W3HAYQTbHO TPOYHOM CBSI3M  MEXKIYHAPOTHBIX apOUTPaKHBIX HWHCTUTYIIUM €
rOCyJJapCTBOM CBOEr0 MECTOHAXOXKIEHUs. BakHO OTMETWUTh, YTO paccMaTpuBaEMBbIil
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aCIIeKT JIOKAIM3aIK apOuTpaska BeCbMa BaXKEeH B IIeJISIX OoJiee TTyOOKOro MOHUMAaHUs
npoliiecca OnpeaeeHrsT apOuTpaMu MPUMEHUMBIX KOJUTM3MOHHBIX HOPM: B HACTOSIIIEM
WCCJICIOBAHUU AKIICHT MTOCTABJIEH MPEUMYIIECTBEHHO Ha KOJUTU3UOHHO-TIPABOBOM METO],
KOTOpBIiA, B CBOIO OUE€PE/ib, HEMBICIIUM 0€3 KaTeropyu ‘‘HaIllMOHATILHBIN MTPABOMOPSIOK .

Tepmun “nokanuzanus’ npuMeHUTENbHO K MKA Hepa3pbhIBHO CBsI3aH C HAyYHOH
MBICJIBIO TI0 BOIIPOCY €ro MPaBOBOM MpHUpoAbl B niepuosl KoHIa 50-x romoB XX Beka. [1o
CBOEH CYIIHOCTH JIOKAJIM3AlKsl MOAPA3yMEBAET MPSAMYIO 3aBUCUMOCTh OIPEAEISIEMOrO
NPUMEHUMOrO IIpaBa OT TOCYJapCTBa, HA TEPPUTOPUU KOTOPOIO PacCoiaraercs
apOUTPaXKHBIN CY/I, T.€. B JAHHOM CITy4ae MMEETCs B BUY, YTO OH CBSI3aH UCKITIOUUTEIHHO
HOPMaMH CBOET0 HAIMOHAJILHOTO TpaBoIopsiika. BriepBble gaHHas Teopusi ObLia
oUIMaTbHO TIPU3HAHA HA MEXIYHApOmMHOM ypoBHE B 1957 romy ¢ mpuHATHEM
HNucTuTyTOM 1O MEXKIyHApOIAHOMY IpPAaBYy PE3ONIOLHMKA B PAMKAX CECCUUM B TOPOJIE
Awmcrepram (AMCTepIaMCKOM pe30iiolK), B cTathe 11 KOTOpO#, MNpOBO3IIIACKB
“BEJTUKYI0 TOJNB3Yy OT BKIIOYEHWS KOJUIM3MOHHBIX HOPM B EOUHYKO CHUCTEMY
MEXKTYHapOIHOIO YacTHOIO TpaBa’, 3aKperyieHa OOS3aHHOCTh apOMTPOB MPUMEHSTH
UMEIOIIIME CITY KOJUTU3UOHHBIE HOPMBI TOCYapCTBa MECTOHAXOXKICHUS apOUTpaXka st
OIpeIeNeHNUs IPUMEHMMOTrO TIPaBa K CyIIECTBY cropa [1].

Hanee, B 1959 rony, B pesynbrare npoBeneHus ceccun WHCTUTYTa B rOpoze
Hepmarens Obi1 mpuHAT BakHbIH AOKyMeHT “Volume (II) 19597, B koTropoM MHpOKO
NpU3HAHHBIE CTICIUATUCTHI B 001acTt MKA 3aTpoHysH aclieKT MPU3HAHUS U TIPUBEICHHS
B MCIIOJIHEHUE MHOCTPAHHBIX apOUTPAXKHBIX PEIICHU. ABTOPHI B XO/IE U3JIOKEHHUSI CBOMX
MHEHUH 0C000 MOTYEPKHYJIH, YTO OJHON U3 OCHOBHBIX IMPUYUH CYITIECTBOBAHUS YaCTHBIX
apOUTpaKel ¢ MO3UILIMU CTOPOH SIBIISIETCS] BO3MOXKHOCTh PEATM3ALIMHU BBIIICYTTOMSIHYTON
IpOLETypbI MPY BMEIIATENBCTBE IOCYJAPCTBEHHBIX Biactel [2, ¢.265]. [Ipu sTom ObL1O
KOHKPETH3HPOBAHO CJEAYIOIIEE: JUIsl CTOPOH Ba)XHO, YTOObI MX MpPaBO HA TaKylo
IPOLICAYPY HMENO FOPUAMYECKYI0 CHIYy W IpU HEOOXOIUMOCTH OHa Morjia OBITh
NPUHYIUTETBHO UCTIOTHEHA; 00Jiee TOro, ¢ YUETOM HAIMYKMS TPEOOBAHKUS BO BHYTPEHHEM
3aKOHOJIATENILCTBE O COOTBETCTBHU apOMTPA)KHOTO pEIlIEHHsS TaKUM KadecTBaM CeNaH
TJIaBHBIN BBIBOJI — JIaHHBIN BOIIPOC JOJKEH pa3peliaThes 1Mo MpaBy MECTO HAXOXKICHUS
apOuTpaykHoro cyna [2].

Takum 00pa3oM, MOXKHO 3aMETUTh, YTO HOPUAMYECKOE MBIILUIEHUE apOUTPOB U
YUEHBIX HA MOMEHT NPUHATHUS AAHHBIX JIOKYMEHTOB HOCHJIO SIPKO BBIPAKEHHBIN
MO3UTUBUCTCKUI XapakTep, 4TO, OJHAKO, HE YMAJISieT €ro IIABHOTrO, Ha Halll B3I,
JOCTOMHCTBA: BIIMSIHUE TOCYJAapCTBa M €ro HALMOHAIBHOIO 3aKOHOJATENIbCTBA HA
pEIlIEHNE MaTepUalIbHBIX M TpoleccyalibHbIX acriekToB MKA BHE BCSKMX COMHEHUI
UrpaeT BaXHYIO POJb B OOECHEUECHHM KaK CIIPABEIJIMBOIO PEIICHUS KOJUTU3UOHHOTO
BOIIPOCA, TAK U B PA3PEILICHUH CTIOPA B LIETIOM.

B nopnepxky Jokanuzanuy apOuTpaxka Takke BhICTYNAT (PpaHIy3CKUN y4EHBINA
®.A. MaHH, KOTOpbIA NPUACPKUBAICA TBEPAOH MO3MIMH O HEJOIMYCTUMOCTH
HEOTrPaHMYCHHON CBOOO/IBI JIOTOBOPA, HA3bIBasl YTBEPXKICHUE O JAHHON KOHIICIIMU KaK
OOIICTIPU3HAHHOM TIPUHIWMIE “OaHAIBHBIM WIM K€ HerouHeiM~ [3, ¢.563].
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JIeHCTBUTENBHO, CTOPOHBI CIIOPa, HE SIBISSICH B CBOEM OOJBIITMHCTBE CIEUATMCTAMU B
npaBe, He B COCTOSTHUU TPU JFOOBIX OOCTOSITENTLCTBAX MOTHOIIEHHO PELIMTh BO3HUKIIHNA
KOJUTM3UOHHBIM Bompoc. bornee Toro, kak ormerwn ManH, cama cB0oOoJa J0roBOpa,
NO/IPa3yMEBAIONIAsl TAKXKE CBOOOLY CTOPOH B BBIOOPE NPUMEHMMOTO MpaBa, U3HAYaAIbHO
VMMEET OTPAHMYEHHS, CYHIECTBYIOLIME MPAKTUYECKH B KaXIIOM MPABOBOM CHCTEME U B
Kax 101 ob6actu npaea [3]. Micxoas U3 BBIIEH3I0KEHHOTO, OYEBHIHO, YTO TOCYIAPCTBO
HE CTOJBbKO BMEIIMBACTCSI B CBOOOJY CTOPOH ONPENENSITh NMPUMEHUMbIE HCTOUYHHKU
MPaBOBOIO PETYJIMPOBAHUS, CKOJIbKO YCTAHABIIMBAET PEryJISITOPBI IS TaKOM cBOOOBI. M3
JAHHBIX COOOpa’KEHHUM BBITEKAeT HEOOXOOUMOCTh Ui apOMTPOB KAK MHHUMYM HE
UCKITIOYaTh TPUMEHEHUE KOJUIM3UOHHBIX HOPM CBOEr0 TOCYJapcTBa IOCTONBKY,
IIOCKOJIBKY OOpaTHOE MOMKET NPOTUBOPEYUTh PA3yMHOMY HCIOJb30BAHUIO KAk
CTOpOHAMH, TaK U apOUTPaMH CBOEH CBOOO/IBI B BHIOOPE IPUMEHUMOTO TIPaBa.

HeobxomuMo Takxke OTMETHTh, YTO TEOpHs JOKAIM3AlMK apOuTpaka HE Halluia
IIUPOKOTO OTKJIMKA KaKk B apOUTPaKHOW TMpPaKTHUKE, TaK M CPEOH HEKOTOPBIX
npezacTaBuTeNneld HaydHoro coodiectsa. Harpumep, B nene Aminoil vs Kuwait coctas
apoutpaxa ad hoc, HecMOTps Ha OTOKEHHUE CTaThH 5 apOUTPA’KHOT'O COTJIAIIEHHS CTOPOH
(*...00€ CTOpPOHBI OTKPHITO OTKA3bIBAIOTCS OT IpaBa Ha oOpallleHHe K JI000MYy Cyidy, 3a
UCKITIOYEHHEM CITy4aeB, KOrJa TakoOd OTKa3 HEBO3MOXKEH COIJIACHO 3aKOHY MecTa
HAXOXKJICHUST apOuTpaka’), MPU3HAJ TIPABO CTOPOH CTPOTO HE MPUICPKUBATHCS TAHHOTO
NpaBUIIa, OMPEIEISOLIET0 PaBO, MPUMEHUMOE K IPOLECCYaTbHBIM aciieKTaMm [4].

[Tomumo 3TOrO, CoctaB apOUTPOB OTMETWI, 4TO cTaThs [V,1 cormamenus, B
NPOTUBOBEC YIOMSHYTOM BBIIIE CTaThe, YKa3bIBaeT Ha (PaKT rmepenayd CTOPOHAMU UM
npaBa Ha OINpEAEICHUE MPUMEHMMOW K HEMY MpOLEAYpbl Ha OCHOBE ‘‘€CTECTBEHHOU
CHPABEAJMBOCTH W TOAOOHBIX MPUHLMIIOB TPAaHCHALMOHAIBHOM — apOUTpaKHOU
HpOLIETYPbL, KOTOPBIE OH COYTET MPUMEHUMOH [4].

B nmanHOM ciywae, nmake TpW HAIMYAW, HA TIEPBBIA B3I, O0OS3aTEIHHOIO
NpEeNICaHNs, 03HAYAIOIIETO JIOKATU3AIMIO apOuTpaXka, HaOIOIAeTCsl TUOKMIA TTOIXOT
pelIeHus MPOLIEAYPHBIX BOIIPOCOB CIIOpa. ITO, B TOM YHCIIE, 03HAYAET OOJIBIIIYIO CTEIICHb
HE3aBUCUMOCTH  apOUTPOB B  TIOMCKE TNPUMEHMMBIX HOPM U  HM3HAYaJIbHO
pEKOMEHAATeNbHBIN XapakTep NpuHLMNA lex arbitri IpUMEHUTENBEHO K apOUTPaxKy.

K. Kpodd, 0606111ast Bo33peHust HEKOTOpbIX yu€HbIX Ha nipupony MKA, ormerun,
YTO B JOKTPHHE HEPEIKO MPUHUMAOTCSI TIOTBITKH JI0KA3aTh €r0 0COObIH MPaBOBOM CTaTYC,
UCTIONB3YSl apryMEHT, KacarolIuiics KOHCEHCYaIbHOM MpHpoibl apOutpaxka [5, ¢.619].
[lopoit oH monmy4aer AanbHEIee pa3BUTHE B BHUJE TOHUMAaHUsS apOUTpaka Kak
ABTOHOMHOI'O TIPaBOMOPSAKA, B KOPHE OTIMYAIOIIErOCs OT HAlMOHAJIBHBIX CYJIOB
rocyapcTBa —  CBOEOOpA3HOIro ‘‘TPaHCTPAHUYHOTO KOMMeEpueckoro mpasa’ [35].
Bno6aBok K BBIIIEU3IIOKEHHOMY CIEAYET KOHCTATUPOBATh, UTO 00€ KOHLIEILIUM, HEB3UPast
Ha KQKYILYIOCS JIOTHYECKYIO B3aUMOCBS3b, PA3JIMYHbI C TOUKHU 3PEHUS UX ITPETBOPEHUS B
MPaKTHKY.

Takum 00pa3zoM, HaMu CHENaHbI CIIEMYIOIINE BAXXHEWIIME BBIBOIBL: TEOPHUS
nokammzaimd  MKA  Ha CcOBpeMEHHOM 9Tane 3HAYMTENIbHO — yTpaTWia CBOKO
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BOCTPEOOBAHHOCThH BBUY HEBO3MOKHOCTH UTHOPUPOBAHUS MPOLIECCOB TII00ATMU3AIMU U
BCE OOJBIIEH TpaHCIPAHMYHOCTH MPABOOTHOIIEHHW, B KOTOPbIE BCTYMAIOT CTOPOHBI,
3aKIIIoYas MEXIyHapoAHble KoMmmepueckne caenku [[]. B To ke Bpems, HCTOKH
BO3HMKHOBeHHsT MKA, HecMOTps Ha €ro INpaBoOBYIO NPUPOAY, “TATOTEIOT K TOMY
HALMOHAIIBHOMY IIPABONOPSIKY, Ha TEPPUTOPHUM KOTOPOTO PACIIONOXKEHA Ta WIM WHAS
MEXKIyHaponHas apOuTpakHas HHCTUTYIHS. ClienoBaTenbHO, TMOJHUMAS BOIMPOC O
METO/I€ NMPUMEHUMBIX KOJUIM3MOHHBIX HOPM, MOKHO OJHO3HAa4YHO KOHCTaTUPOBATh €TI0
NPSMYIO 3aBUCUMOCTB OT 3Tana pa3Butusi MKA, 4To B paMkax pacCMOTPEHHUsI BOIIPOCa
JOKaNmM3alMy  apOuTpaka  MOJApa3yMEBAe€T  MPEUMYIIECTBEHHOE  HCIONIb30BAHUE
KOJUTM3MOHHOM NpMBSI3KH lex arbitri B perieHnn Bornpoca o npuMeHuMoM npase [11].

Ilepyon nmanbHEMIIEro pasBUTHS METONA NPUMEHMMBIX KOJUIM3MOHHBIX HOPM
HEPa3pbIBHO CBs3aH ¢ (hOPMUPOBAHUEM HOBOUM Hay4dHOU MbICIH B chepe MKA, koTtopas,
HEB3Upasi HA CBOE HECOOTBETCTBUE I'OCIIOJCTBOBABILIEMY HA IPOTSHKEHUM JJIUTEIBHOTO
BPEMEHH KOJTU3MOHHOMY MPHUHIMITY lex arbitri, cTana mpeMeToM OrpOMHOI0 KOJTMYECTBA
UCCJIEIOBAHUH YUEHBIX-IOPHCTOB CO BCETO MUPA — TEOPHSI IeJIOKAJIM3ALUH.

SBIISASICH TIOJIHBIM AHTUIIOJIOM IOJX0/1a JIOKAIM30BAHHOTO XapaKTepa apOouTpaxa,
OHa MpeJICTaBysieT coooit moHnManne MKA kak aBTOHOMHOM CUCTEMBI, HE 3aBUCSIIICH OT
OIPEIEIEHHOI0 HAIMOHAIBHOIO IpaBonopsaka. JlaHHoe ompeneneHre HeoOXOAuMO
KOHKPETU3UPOBATh CIICMYIOIIUMH XapaKTEPUCTUKAMH JISITOKATIM30BAHHOTO apOUTpaxa,
KOTOpbIe BbyACTWI Y4€HbIM [l ‘lHMUMEBMY, OCHOBAaHHBIMA HA KpPUTEPUU €r0
000COOJICHHOCTH OT:

» [IpouenypHbIX MpaBUI MecTa apouTpaxa
» [IpouenypHbIX MpaBII JHOOOT0 KOHKPETHOTO HAIIMOHATLHOTO TIpaBa
* MarepuanbHOro rmpaBa MecTa apouTpaxa

» HarumoHalbHOr0 MaTepHaIbHOTO IIpaBa 000 KOHKPETHON IOPHUCIUKIINHA |6,
c.64].

Bonpeku Tomy, uto MKA sBisieTcsi CpaBHUTEIBHO ‘““MOJIOABIM™ HAIPABJICHUEM B
pamkax MUII, nmpeanockutky It €ro IeNoKaIM3alii BO3HUKIM B JJOCTATOYHO JaBHEE
Bpems. Hanpumep, 3. Carup u K. HpoMOu, CBSA3bIBas TEHICHIMIO AEIOKAIM3ALUMN C
pa3BUTHEM NPHUHLMIIA aBTOHOMHUU BOJHM CTOPOH, MPUBOIAT CBEAEHUS O (DPaHIy3CKOM
yuéHoMm Y. Jlromynene, xuBmem B XVI Beke, KOTOPBIA yTBEpXKIai, 4TO ABTOHOMHS
CTOPOH SIBJISICTCSl MEPBOCTENEHHBIM (DAaKTOPOM OIpeeNieHUs] IPUMEHUMOro Tpasa [7,
c.269]. [laHHbI1 TE3HWC NPENCTABISAETCA HAM YMECTHBIM, TOCKOJBKY, JIEHCTBUTEIHHO,
pacumpenre Takod cBoOomsl mo3Bomwiio MKA ucnons3oBaTh 3TO B KAuecTBE
000CHOBaHUSI HEOOXOAUMOCTH OOJbILIEH aBTOHOMUHM OT rocyaapcrtBa. bonee Toro, kak
ormeyaeT @. bun Cuuk, apOuTpak, Kak IpaBHIIo, IPETBOPSIETCS B KU3HB TOIBKO BBUILY
COIJIALIEHUs] CTOPOH, BBIOPABIIMX apOMTPaXK B KaYEeCTBE aTbTEPHATUBHOIO MEXaHU3MA
pazpelieHus cropa B TPAJAUIIMOHHON cyneOHoi cucteme [8]. Takium oOpa3zom, MbI MOYKEM
TOBOPUTh O BBUICICHHOM HAMH aclieKTe Kak O IIEpBOM apryMEHTEe B IIOJIb3Yy
nenokanmzaurn MKA, NOCKONBKY M3 HW3J0KEHHBIX BBIIIE TE3UCOB BBITEKAET €ro
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CBSI3aHHOCTb BOJIEM CTOPOH, KOTOpas, B CBOIO oOdepedb, (popMau3yeTcs B BHUIIE
3aKJTFOUEHHOTO MU apOUTPAKHOTO COTJIAIICHUS.

Crnenyrommm, BTOPbIM apryMEHTOM, CTOPOHHUKAaMU KOTOporo sBiisitores L. JIu u
®.C. Hapuman, MOXXHO BbLIEIHUTh criocoOHOCTh MKA K camoperyaupoBaHHIO, 4YTO
O3HAYaeT HEONPaBIaHHOCTh CyAEOHOTO BMEIIATENIBCTBA, KOTOPOE OOBSICHSIETCS (PaKToM
ABTOHOMHO JIOCTUTHYTOT'O COIJIaCHsi CTOPOH MO Pa3pelleHUIO CIopa B apOHTpake —
TaKUM 00pa3oM, MOAYEPKHUBAETCS MPUMEHMMOCTb TEOPUH JIETIOKATU3ALMHU, TOCKOIBKY
CaMH CTOPOHBI BIIPaBE BBIOPATh COOTBETCTBYIOIIIME UX CIIOPY MPOIEYpHBIE MpaBuia [7].

Kak MOXHO 3amMeTuTh, M AaBTOHOMHS BOJIHM CTOPOH, M CAMOPETYJIUPOBAHUE
NO3BOJISIIOT  BBISIBUTH OJIHY M3 XapaKTEPHBIX OCOOEHHOCTEH AENOKATM30BAaHHOIO
apOuTpaka — JIOCTIDKEHHE BCE OONbINeH HE3aBUCHUMOCTH OT HAITMOHAIBHOW CYIeOHOM
cucteMbl. Hakonerr, Carmp u HpomOu, paccyxnas o0 TpeTbeM apryMeHre,
3aKJTFOYAOIIEMCs B IOHUMAHUK apOUTpaXka Kak MMEIOIIET0 HaHAIMOHATIBHBIN XapaKTep,
YTBEP)KIAIOT, YTO OHO ONpaBJaHO 4YacTHOINpaBOoBoM mpuponoi MKA u cyneOHbII
KOHTPOJIb TIOJIHOCTBIO MIPOTUBOPEYUT KITHOUEBBIM MPUHIIUIIAM apOuTpaxa [7].

OpnHako TepMUH “‘HaIHAIMOHATIBHBIN B JAHHOM KOHTEKCTE BBI3BIBAET JOCTATOYHO
MHOIO BOIPOCOB B YacTH LieliecooOpazHocTu ero npuMeHeHus: Kk MKA, mnockonbky
CTOPOHHMKAaMH apryMEHTa HE IPOU3BENECHO COOTBETCTBYIOLIETO TONKOBaHMWs. Ha Ham
B3IV, B JIAHHOM CHUTyallMd MMEETCSl B BUJIY aHAIOTWS, NPOBEAEHHAS MEXIY
HA[IHAIIMOHATBHBIM ~ MPaBOM  PA3IMYHBIX  PETHOHAIBHBIX  OpraHW3allUii,  €ro
npeodaJaHieM HaJl HAIMOHAIBHBIM MPABOM T'OCYIapCTB-WICHOB, M ToHMMaHneM MKA
KaKk aBTOHOMHOIO IIPAaBOMOPSAAKA, HaJ KOTOPBIM HE MOTYT “BO3BBIIIATHCS
3aKOHO/ATENBHBIE MTOJIOKEHNS HALIMOHAIBHOTO TIPABa.

O060011ast Bce pe3ynbTaThl UCCIIEN0BaHMsL, Mbl KOHCTaTUPYEM CIEAYIOIIEE: METOM
omnpee/ieHUsl NPMMEHUMbIX KOJJIM3HOHHBIX HOPM YXOIUT CBOMMH KOPHSIMH B ITEPUOJ
BO3HUKHOBEHHUS TeopuH Jokanu3auuu MKA, CTOpOHHUKM KOTOPOW BBICTYNAIIM 32 €r0
HEPa3phIBHYIO CBsI3b C [PABOBOW CUCTEMOM IOCYApCTBa, TEPPUTOPHSL KOTOPOT'O SBJIIETCS
MECTOM ero HaxoxkaeHus [1]. [laHHas TeHACHUMS HAMIPSMYIO OTpakajla IPUMEHSBLIUICS
Ha TOT MOMEHT IOJIXO/1 K OMPEAEIICHUIO IPUMEHUMBIX KOJUTM3HOHHBIX HOPM — Ha OCHOBE
lex arbitri. JlanpHeliee e pa3BUTHE paccMaTpUBAEMblil METOJ MOIYYMI BCIIEACTBUE
IIUPOKOrO TMpPHU3HAHHUSA KaK MEKIYHAPOAHbIM HAYYHBIM COOOIECTBOM, TaK U
3aKOHOJATEIILCTBOM Psi/ia TOCYJapCTB TEOPHH EJOKAIU3AIMHU apOUTpaxa, KoTopas,
SBUB HE IPEACTABIISABIIYIOCS pPaHEE BO3MOXKHOW IIMPOKYH aBToHOMu3aimioo MKA,
XapaKTepU3yeTcss JOHENb3s NPOTUBOPEYMBBIMH [0 OTHOLIEHUIO JPYr K JIpYyry
CYXJCHUSAMHU O CBO€ UCTUHHOM cyHOCTH [II].

Takum 00pazom, Mbl MCXOIUM U3 Tex cooOpaxeHuil, yto umges o MKA kak
ABTOHOMHOM, ‘‘HAJHAIMOHAJIILHOM IIPABOINOPSAKE HA COBPEMEHHOM JTAaIle Pa3BUTHS
MUII noka ABIsETCS HE B ITOJIHOM MEPE OCYILIECTBUMOM.
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Siddique F. Bin Re-emergence of Delocalization in the Aspect of
International Commercial Arbitration / F. Bin Siddique // SSRN Electronic
Journal. — 2018 [Electronic resource]. —  Mode of access:
https://goo.su/JpImBSD. — Date of access: 29.04.2023.
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OUHAHCUPOBAHMUE CIIOPOB TPETHEM CTOPOHOMU B
MEXJIYHAPOJHOM APBUTPAXE: IIOHSATHUE U [TOAXO/bI K
PEI'YJIMPOBAHUIO

Anacracusa CuMoHOBA

Ipuenawennsiti  npenooasamenns  HUY  BIIID,
PYKOBOOUmMENb MeNCOYHAPOOHO-NPABOBOU NPAKMUKU

K&P.Group

B Hacrosiiiee BpeMs ciie1yeT KOHCTaTUPOBATh, YTO B MPAKTUKE OTCYTCTBYET UCTKHIA
U eMHbIN oaxox K norstusM third-party funding (manee — TPF, ¢punancupoBanue criopa
TpeThelt croponoi) u third-party funder (nanee — crioncop, ¢puHaHCHpYIOIIas CTOpoHa). B
Pa3IMYHBIX CTPaHAX TMOAXOM K PO (PUHAHCHUPYIOIIEH CTOPOHBI MOXET KapIUHAIBHO
ommyaTbes. OCOOEHHO KPUTHYECKOW MPOOIEMON 3TO CTaHOBUTCS B MEXKIIyHAPOJHOM
apouTpake, OOBEIUHSIONIEM apOUTPOB, CTOPOHBI M FOPUANIECKUX TMPEACTABUTENCH W3
Pa3HBIX MPABOBBIX KYJIBTYP, C Pa3HbIM oOpa3oBaHMeM M OdKrpayHaamu. Ha naHHBIH
MOMEHT, OIPE/ICTICHHS TAaHHBIX MOHSITHHA MOYKHO HAWTH B 3aKOHOMIATENIHCTBE BCETO JIUIIIb
IBYX rocynapctB — ['onkonra u Cunrarmypa. 3akoHonarebcTBo ['oHKoHra TpakTyer TPF
KaK «IpeyioKeHre (PUMHAHCUPOBAHKS CO CTOPOHBI TPETHETO JIUIIA, BKITFOYEHHOE B YCIOBHS
COOTBETCTBYIOIIIETO COTJIAIIICHUS] B OOMEH Ha MOTydeHHUe (PMHAHCOBBIX BBITOJ B CITydyae
YCIIEMIHOTO paspelenus aena»’. B CuHramype 3aKOHONATENLCTBO COIEPIKUT JOBOIBHO
CTpOTME KPUTCPUM OTHECEHUS WHBECTOpa K JaHHOW Kareropuu. [lom croHCOpoM
MOHUMACTCST OpTraHM3allksi, OCHOBHBIM BHJIOM JCATEIBHOCTH KOTOPOH  SIBJISETCS
TIPEIOCTABIEHHE CPEICTB HA BEICHHE CIIOPOBZ.,

Cratbs 2.2 cBOzia aTrueckux npaswi (Komekca moBeieHust CTOPOH), BBITYIICHHAS]
Acconmarueii CTopoH, (DMHAHCHUPYIONMX CHOPbI B AHIIMM W Y3JbCe, Mpeiaraet
CJICMYIOIIEE OIMpEEICHUE TOHSATUS CIIOHCOpPA: (IMIIO0, MMEIOIIee MpPSIMON JOCTYN K
JICHEKHBIM CPEZICTBAM sl (PMHAHCHPOBAHUS CIIOPA ¥ OIUIAYMBAOIIEe BCE HEOOXOIMMBIC

1 Section 98G, the Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Ordinance
2017 A136. Ord. No. 6 of 2017. [Electronic resource] available at URL:
https://www.elegislation.gov.hk/hk/2017/6!en (nata o6pamenus: 10.04.2022).

2 Section 2, the Civil Law (Amendment) Act 2017 to amend the Civil Law Act (Chapter 43 of the 1999
Revised Edition) the Civil Law (Amendment) Act 2017. [Electronic resource] available at URL.:
https://sso.agc.gov.sg/SL/S68 — 2017 (mara obpammenwus: 11.04.2022).
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CYMMBI (BKJTIOYasi J10CY/I€OHbIC U3/IEPKKH) B COOTBETCTBUU C YCIOBHSAMH COTJIAIIICHUS,
JIEHCTBYIONIEE KAK YHUKATbHBIA MHBECTHIIMOHHBIN COBETHUK .,

B mpoekte pedopMbl MO peryaupoBaHHIO CIOPOB MEKIY HWHBECTOpaMH U
rocynapctBoM, npemiokeHHoM FOHCUTPAJL ymno, ¢uHaHCHpYyrolee —CIopsl,
onpesersieTcs Kak «J1000e (GU3UYecKoe WK IOPUINYECKOe JIULIO, KOTOPOE, HE SBISSCH
CTOPOHOM CIOpa, 3aKIIOYaeT COIJIAIICHWE TMPEAOCTaBISATh WM WHBIM  00pa3oM
CocoOCTBOBATh (PMHAHCHPOBAHUIO CYJEOHOrO Cropay, TOrAa Kak (pHHAHCHPOBAaHHUE
CIIOPOB TPEThEH CTOPOHOM — 3TO «It000€ (MPSAMOE WIIM KOCBEHHOE) MPEIOCTaBICHHUE
(MHAHCOBBIX CPEICTB C LENBI0 MOAJEPKaTh CTOPOHY, SBISIONIYIOCS YYaCTHUKOM
CY/I0MPOU3BOICTBA, ITyTEM MPEIOCTABIICHUS] T'PAHTA WM MTOKEPTBOBAHKS, HJIM B OOMEH Ha
OTIPEJIENIEHHBIH TPOLIEHT B 3aBHCUMOCTH OT MCXOJIa Jeyan”,

Ponb ¢duHaHCHpOBaHMS CHOPOB TPEThEH CTOPOHON B HACTOSIIEE BPEMS CTONb
BEJIMKA, YTO YIIOMUHAETCS M B NPOEKTE EBPONENCKOro coro3a O 3alUTe WHBECTULIMNA U
pa3pelleHu MHBECTULIMOHHBIX CIIOPOB B pamkax TpaHCaTIaHTUYECKOrO TOPrOBOrO U
MHBECTHIIMOHHOIO IIapTHEPCTBA ° , a Takke B crathe 8.1 BceoObemimomero
HKOHOMHYECKOI'0 ¥ TOPrOBOI'O COIJIAlIEHUs! (COrJIalleHue 0 CBOOOTHOM TOPTOBIIE MEXTY
Kananoii u EBponeiickim coro3om)®. 3Haunmocts senerus TPF moarBepkIaeTes Tem, 9ro
OTCBUIKHA K 3TOMY MHCTUTYTY BKJIFOUAIOTCA U B MPOEKTHI COBPEMEHHBIX COIVIALIEHUN O
3alIUTEe WHBECTUIMNA, K TMPUMEPY, MOJOOHBIC MOJOXKEHUS MOXKHO HAWUTH B IPOEKTE
(bpaHIly3CKOro JBYCTOPOHHETO WHBECTUIIMOHHOIO COTJIAIICHHUS O 3allIUTe WHOCTPAHHBIX
WHBECTHITHH' .

[lombITKM OMpeneNnuTh paccMaTpUBAaEMOE TIOHSATHE TMPEANPUHUMAINCH, U B
JOKTpuHE. M3BeCTHBIN crienuaaucT no (UHAHCUPOBAHUIO CIIOPOB TPETHEH CTOPOHOM
Buxropuss Illbaron Caxamm (Victoria Shannon Sahani) ompememser TPF  kak
JIOTOBOPEHHOCTh, B COOTBETCTBHU C KOTOPOW YYaCTHHK CIIOpa IMOTydaeT (PUHAHCOBBIC
CPEACTBA Ha MPABOBOE MPEICTABUTEIBCTBO OT CTOPOHHETO IOPUINYECKOIO JIMLIA, KOTOPOE
BKJIAJIbIBAET CPENICTBA C IIENBIO MOoMydeHus: mpuObutd. Cpead BO3MOXKHBIX MHBECTOPOB
aBTOp 0003HAYAET JIOBOJILHO HIMPOKHM KPYT: 3TO OaHKH, CTPAXOBbIE KOMITAHUM, XEIXK-
doHbI, MHBIE opUIUUeckue U guanueckue jauia. OCHOBHBIM OTJIMUKEM OT 3aiiMa B

3 Article 2.2, Code of Conduct for Litigation Funders, 2018. [Electronic resource] available at URL:
https://associationoflitigationfunders.com/code-of-conduct/documents/ (nata o6pamenus: 11.04.2023).

4 UNCITRAL Project. Possible reform of investor-State dispute settlement (ISDS). Draft provisions on
third-party funding. [Electronic resource] available at URL.: https://uncitral.un.org/en/thirdpartyfunding,
p.2 (nata oopamienus: 11.04.2023).

® Article 1, Section 3, European Union’s proposal for Investment Protection and Resolution of Investment
Disputes under the Transatlantic Trade and Investment Partnership of 12 November 2015. [Electronic
resource] available at URL.: http://trade.ec.europa.eu/ doclib/docs/2015/november/tradoc153955.pdf. (nara
obpamenus: 11.04.2023).

¢ Article 8.1, Comprehensive Economic and Trade Agreement (CETA) between Canada and the European
Union. [Electronic resource] available at URL.:
http://trade.ec.europa.eu/doclib/docs/2014/september/tradoc_152806.pdf. (nata obpamenus: 11.04.2023).
" Draft French Model BIT (npoekt ¢paHiry3cKOro IByCTOPOHHETO HHBECTULIMOHHOTO COTJIAILCHUS).
[Electronic resource] available at URL: https://www.italaw.com/investment-treaties (rara obparieHus:
11.04.2022).
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JTAHHOM KOHCTPYKIIMU SIBJISIETCA TO, YTO B CIIyyae MPOUTPHIINIA CTOPOHA HE 00s3aHa
BBIIJTAYMBATh HUKAKUE (PUHAHCOBBIC CpEICTBA (PMHAHCHPYIOIIEMY DPa3OHpaTesibCTBO
many 8. C.B. Mopo3oB mnpeyiaraer paccMarpusaTh TPF kak oka3aHue (PUHAHCOBOM
HOJIEP>KKH CO CTOPOHBI JIMLA, HE MIMEIOIIEr0 MaTepUaIbHO-IIPABOBOI0 MHTEPECa, B OOMEH
na nonydennre Bosmenenns’. B.IO. ConoBbeB onpenenser MHCTUTYT (pMHAHCUPOBAHUS
CIIOPOB TPEThEM CTOPOHOM KAK MEXAaHW3M, TO3BOJSIIOIIMIA TPETBEW CTOPOHE
KOMIICHCHPOBATh Cy/leOHbIE PacXoibl CTOPOHBI pazouparensctsal®. E.B. Muxaiiiosa
paccmatpuBaeT (PMHaHCUPOBAHUE CYIEOHOTO pa3OMpaTenbCTBa KaK MPaBOBOM MHCTHUTYT,
NPEAYCMATPUBAIOLIHI MOJTy4EHHE CTOPOHOM CITOPA IEHEKHBIX CPEICTB OT TPETHETO JIUILIA,
HE YYaCTBYIOIIIETO B JIeJi€ U HE UMEIOIIEr0 B HEM KaKOW-JTMOO MpsIMON WIIM KOCBEHHOM
3aMHTEPECOBAHHOCTH, TMPEIHA3HAUCHHBIX HA TOKPBITHE CYACOHBIX pAcXoloB, C
MOCJIEAYIONIMM BO3MEILIEHHEM 3THX CPEICTB B CIydae BBIMTPHIIIA CTOPOHBI B JEJe, a
TaKKe MOJyYEHUE OIPEAECTICHHOTO COIJIAIIEHUEM IMPOLIEHTa OT B3bICKAHHBIX CYIOM
cymm . C.B. Bomonaruu ompenenseT MHCTHTYT KaK OOS3aTeNbCTBO TPETHEro JIMIA
NpeoCcTaBUTh (PUHAHCUPOBAHME B OOMEH Ha JIOJI0 B BBIWIPBIIIE, KOTOpask MOXET
BBIPAXATHCA KAK B JICHEKHOM, TaK M B HATYpaIbHOM (opme'?,

Takum 00pazoM, HECMOTpPS Ha PA3HOCTh MOAXOJOB, MOXKHO BBLICIUTH OOIIHE
KJIFOUEBBIC MPU3HAKU, KOTOPbIE TaK WJIM MHAYE HAXOJAT OTPaKEHUE BO BCEX MOHSTHSIX.
Onu ObT 0003HAYEHBI B JIOKJIAJIE, TTOJrOTOBJICHHOM OOBEIMHEHHOW pabouei Tpymimon
MexayHapomHOro coBeTa I0  KOMMep4yeckoMmy apoutpaxy u  JloHmoHCKuUM
YHHUBEPCUTETOM KOpPOJIEBbI Mapuu:

* (uHaHCHUPYIOIIEE JIUIIO WK OPTaHU3aIus He SBISIOTCS CTOPOHOM CIOpa;
" mpenjyiaraercs (PMHAHCUPOBAHUE WM WHAS MaTepUabHAs TIOIIEPIKKa;
" KOMIIEHCALMS 3aBUCUT OT PELIeHHs cyna’s,

OpmHako cremyeT Takke OOpaTHTh BHUMAHWE HAa HOBBIC TPWU3HAKH JTAHHOTO
WHCTUTYTA, KOTOpbIC HAIUTM OTpa)keHHE B 3aKoHojarenbcTBe CuHramypa. B kadectse
CIIOHCOPOB MPHU3HAIOTCS TOJBKO T€ OpTaHU3AIINH, ISl KOTOPhIX (PMHAHCUPOBAHUE CIIOPOB
SIBJISICTCS. OCHOBHOW JIESITENTIbHOCTBIO. XOYETCS OTMETHTh, UYTO MPO(PECCHOHATU3M KaK
XapaKTEePHbIM TPU3HAK CIOHCOpPA OTMEUACTCS U B YIOMSHYTOM BBIIIE ONPEICTICHHH,
NpEIOKEHHOM acCOLMAlMe CTOPOH, (PMHAHCUPYIOIIMX CHOPhI B AHIVIMM U Y 3JTbCe, TTIe

8 Sahani V.S. Judging Third-Party Funding // UCLA Law Review. 2016. Vol. 63. P. 392-393.

® Mopozoe C.B. ®unancupoBanue apOuTpaxa TpeTbumu nuuami (third-party funding): mexaynapoaHblit
OTIBIT U NiepcieKTUBhl B Poccun // HoBble TOpM30HTE MEKAYHApOAHOTO apouTpaxa. 2018. Ne 4. C. 242,

10 Conosves B.FO. Gunancuposanue cyneOHbIx npoueccos / Bectank MockoBckoro yansepcurera MBJ]
Poccuu. 2018. Ne 1. C. 177.

1 Muxaiinoéa E.B. K Bonpocy O MOHATHM MHCTUTYTa (PMHAHCHPOBAHHMS CYAEOHBIX PACXO0B TPETHHMH JIMIAMHU //
Mupozgoii cymps. 2021. Ne 10. C. 28.

2 Booonazun C.B. ¥Opuaudeckas OTBETCTBEHHOCTh PYKOBOJHMTENEH OpPraHM3aIlMii: POCCHICKHE MepPCIEKTHBBI C
yueToM 3apyOexHoro omnbita / myiiecTBeHHbIe oTHOIIEHUS B Poccuiickoit deneparmu. 2021. Ne 5. C. 92.

13 Report of the ICCA-Queen Mary Task Force. P. 50.
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OH OIPENENAETCA KAK MHBECTHIMOHHbIN COBETHUK ., DTO IEMOHCTPHPYET, UTO BO33PEHMS
Ha MOHsTHE (PMHAHCUPOBAHUS CIIOPOB TPETHEH CTOPOHOM MPETEPIICBAIOT OMPEICTICHHYIO
spommoImio. Panee TPF ocyiecTBisuioch auioM, GyHKIIMM KOTOPOI'O OrPaHUYMBAINCH
IPEIOCTABIIEHUEM JIEHEXKHBIX CPEACTB 0€3 BOBJICUEHHUS B CaM IPOLIECC.

B mureparype ormedanoch, YTO MaHHBIA WHCTUTYT MOXKHO PacCMaTpuBaTh B
IIUPOKOM CMBICTIE, TIOIpa3yMeBasi IO/l HUM M TOHOPaphI YCIIeXa, U CTPaXOBaHUE Ha CITydaid
HECEeHMsI W3JICPIKEK Ha IOPUIAMYECKOE KOHCYJIHFTHPOBAHHUE, a TaKXKE 3aeM, KPEIWT,
(aKTOpHUHT, YCTYNKY TpaB TpeOOBaHUs, (UHAHCUPOBAHHE CO CTOPOHBI MATEPHUHCKOU
KoMIaHuu ¥ 1p.*> OIHAKO B HACTOSIIEE BpeMs cOPMUPOBAJIC IPUHLMIIHATILHO HHOM
norxof. CyIlecTByeT OrpoMHAsl pasHUIA MEXTy (PMHAHCHPOBAHHEM CIOPOB TpPEThEH
CTOpPOHOW B HayaJie CBOErO CTAHOBJICHUS U CETOMHSAIHEH MPOQecCHOHATBHON
vHycTpueii®. Ecim paHee B KauecTBe CIIOHCOPOB PACCMATPUBAIUCH OAHKH U CTPAXOBBIE
KOMITAHWH, JIJIsI KOTOPBIX 3TO SIBJISUIOCH JIOMIOJTHUTEIBHBIM HaNpaBlieHHEM OW3HEeca, TO
ceivac Moj MOHATHEM CIIOHCOpa MOAPa3yMEBAIOT OMBITHBIX MPOQECCHOHATIOB, KOTOPhIE
00J1a/1aF0T OrPOMHBIM LIEHHBIM OIBITOM'’.

B HacTosiee BpeMsi B JOKTPUHE BBIACISIOT IBE MOJIETH (DMHAHCHPOBAHUS CIIOPOB
TpeTheil CTOPOHOM — TACCHBHYI0O M akTuBHyIO ' . B mepBoM ciydae CcTOpoHa,
(pMHAHCHpYIOIIAs CTIOp, HUKAK HE BOBJIEYEHa B CaMO BEICHHE Iporiecca’?, sTum Bompocom
LIEJIMKOM U TIOTHOCTBEO 3aHMMAETCsl FOPUINYECKAs KOMAH/Ia CTOPOHBI pa3oupaTebeTBa’,
Jluro, ¢uHaHCHUpYIOIIEE CIIOp, OIUIAYMBAET HEOOXOJMMBIE CUETa, HO HE y4acTBYeT B
CIIyIIAHMSAX M COBEMIAHMAX IO TeKyluM Bompocam?l. Tem He MeHee, IaKe B Takoh
CUTYALIMH OIPEIEICHHBIHA YPOBEHL KOHTPOIISl HEOOXOIUM JI/Isl 3aLlUThI MHBeCTHIMI?Z, Kak
TPaBUIIO, B CITy4ae BHIOOpA MACCUBHOM MOJIENTN OONBIIMHCTBO JJIOTOBOPOB YCTAHABIIUBACT
00SI3aHHOCTh FOPHCTOB HMH(MOPMHUPOBATh KIMEHTOB O BAKHBIX HM3MEHEHUSIX B XOJC
nporiecca (HarpuMmep, O MPEATIOKEHIH 3aKTF0UYUTh MAPOBOE COTJIAIICHHE W O HOBBIX
0OCTOSITENBECTBAX, KOTOPBIE BIMSIOT Ha CYILIECTBO CIIopa)®,

B cnydae peammzaiuu BTOpOl MOAETM CTOpPOHA, (DMHAHCHUPYIOMIAS TPOIIECC,
NPEIOCTABIISIET JIOTIOHUTENBHBIE YCITYTH — YYaCTBYET B BHIOOPE IOPUIMUYECKOM (DUPMBI U

14 Article 2.2, Code of Conduct for Litigation Funders. 2018. [Electronic resource] available at URL:
https://associationoflitigationfunders.com/code-of-conduct/documents/ (nata o6pamenus: 11.04.2023).

15 Moposoe C.B. Ykas. cou. C. 242,
16 Fonseca R.G. Third Party Funders: game-changers or business as usual? // ICC Institute Newsletter. 2014. P. 2.
7 I bid.

18 Scherer M., Goldsmith A., Flechet C. Third-party funding in international arbitration in Europe: Funders'
Perspectives // International Business Law Journal. 2012. Vol. 2. P. 211.

19 Ibid.

20 Veljanovski C. Third Party Litigation Funding in Europe // Journal of Law, Economics and Policy. 2012.
Vol. 8. P. 408.

21 |bid.

22 Report of the ICCA-Queen Mary Task Force. P. 28.

23 |bid.
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B IPUHSATUN KIIFOUEBBIX pelneHnii, Takoe ydacTre MOKET BKIIFOUaTh B ce0sl MOCeIeHre
BCTpEY, BBIIBUXKEHHE MJIEH TI0 BEIEHUIO CTPATEry, MHOT A IaKe MOTydYeHHEe JJOCTYIa K
TIEPETUCKE CTOPOH Je1a®’. B HEKOTOPBIX CTydasx (PMHAHCHPYIOMIAs CTOPOHA IPUHMMAET
KJIFOUEBBIE PELICHUS IO JIETy, HallpUMeEp, Ha3HAYA€eT apOUTPOB, a TAKKE MPUCYTCTBYET Ha
ciymannsx?®. JIis KIMEHTOB MOTOOHBIN MOAXOJ SBISETCS OFPOMHBIM MPEMMYIIIECTBOM,
MIOCKOJIBKY B JIOMIOJIHEHHUE K MPEI0CTaBIEHUIO (PMHAHCOBBIX CPEICTB OHU TAKXKE IMOTYYaroT
IIPABOBYIO, CTPATErMUECKYIO M TEXHHUECKYHO SKCIIEPTHYIO OLIEHKY?'.

He sBnsiercst HOBOCTBhIO, uTO TpodpeccuoHanmbl B chepe TPF vacto mmeror
IOPUIMYECKOE 00pa30BaHUE U OMBIT PA0OTHI MO COOTBETCTBYIOIIECH crieruaibHOCTH. B
CIIIA o4eHb pacnpocTpaHEHHOM MPAKTUKOW CTAJIM MapTHEPCTBA B (DOPME COBMECTHBIX
KOPIIOpAIMA ¥ COBMECTHBIX MPEANPUSITHN MEXTy HHBECTOpamu, (PHHAHCHPYIOIIUMU
CIOpBI, ¥ FOPUIMYECKUMU MPEACTABUTENSIMH CTOPOH. OTHAKO Takasi KOHCTPYKLIUS MOYKET
ObITh puckoBaHHOM. Kak ormeuaer III. Caxanm, B ciydae ecid WHBECTOp OyneT
COBMEIIATH JISITEILHOCTD N0 (PMHAHCUPOBAHUIO C JOIKHOCTBIO MapTHEPa IOPUIMYECKOM
(GUpPMBI, TO C BBICOKOM JIOJIe BEPOATHOCTM TaKOe IMOBEAECHUE OylIeT Hapylarh
aIBOKATCKUE STHYECKHE HOPMBIZ, TeM He MeHee, MHOTUE IOPUIMYECKUE (PUPMBI UIILYT
HOBbIE BO3MOKHOCTH COTPYIHHYATh C (PMHAHCUPYIOLIMMU KOMIAHUSIMH, 3aKITHOYAIOT
naptHepckue coramieHusa. K npumepy, B I'epMaHuy MHBECTOPBI CUHUTAIOTCS YACTHIO
IOPUIMUECKOM KOMaH bl M CBOOOHO JEJATCS CBOMMU UJIESIMU OTHOCUTEIILHO CTPaTeruu
¥ TAKTHKH criopaZ’,

B cBs131 ¢ 3TUM BO3HHMKAET 3aKOHOMEPHBII BOIIPOC: MOYKHO JIM B CITy4ae aKTUBHOM
MO3UIUY, 3aHUMAEMOM CIIOHCOPOM, TOBOPUTb O HEKOTOPOM CIIMSIHUM €ro POl C
fopuctoM? Kak oTMedanoch BbIIIIE, AKTHBHBIA CIOHCOP TPUHHAMAET y4acTHE B
NIEPErOBOPHOM IIPOLIECCE, ONPENEISET CTPATErMYECKUE PELLIEHUS 110 JIENTY, IPUCYTCTBYET
Ha CIYIIAHUSIX, a TaKXKe HEPEAKO 00NagaeT COOTBETCTBYIOIIMM OOpa3oBaHHEM U
kBamdukanuein. Ha Harin B3r1si1, B TAKOM CUTYaIMX MOKHO TOBOPHUTH O COSUHEHUH POJTH
(prHAHCHUPYIOILIEH CTOPOHBI U IOPUINUECKOro npencTaBuTesst. OHAKO ¢ y4eToM TOro, 4To
TaKoM IMOJXOJ HUTJIE HE 3aKPEIUICH, MOIMBITKA aKTUBHOTO yYYaCTHs CIIOHCOpa CBSI3aHbI C
panoM ciokHOCTe. Ha naHHbII MOMEHT B YCIIOBUSIX OTCYTCTBUSI JIETAJILHOIO
PETYJIMPOBAHUSI B CUTYAllMW, KOIZIA CIIOHCOP M3BSBISIET KETaHUE MPUCYTCTBOBAaTh HA
CIyIIaHUSIX, & JIpyras CTOpPOHAa BBICTYNAET MPOTHB 3TOr0, APOUTPHI BBIHYKICHBI
NpUHUMATh peleHrue 0e3 KaKuxX-TMOO OpUEHTHPOB, MOJNArasCh HCKIIOYUTEIBHO Ha
NIOJIOYKEHMS perylaMeHTOB. Kak MMoKa3pIBatOT MHOTOYMCIIEHHBIE UCCIIEA0BAHNS, TTOIXO/IbI
OYEHb CUJILHO OTJIMYAIOTCSI U 3aBUCST OT IOPUCIUKIINHY, B KOTOPOM MPAKTUKYIOT apOUTPHIL

24 \/eljanovski.C. Op. cit. P. 408.

25 Report of the ICCA-Queen Mary Task Force. P. 28.
%6 bid. P. 74.

27 Report of the ICCA-Queen Mary Task Force. P. 28.
28 Sahini S.V. Op. cit. P. 410.

29 Friel S., Barnes J. Op. cit. P. 35.
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Tak, B pa3HbIx cTpaHax peryaupoBanue TPF BapbupyeTcs OT MONHOro 3arpera JaHHOTO
MHCTUTYTA JI0 TIPU3HAHUS HEOOXOMMOCTH aKTUBHOM POIH (PMHAHCUPYFOILEH CTOPOHBI .,

B Cunranype, kak npaBuiio, y (pMHAHCHPYIOLIEH CTOPOHBI €CThb BO3MOXHOCTH
TIOBJIUATH HA BBIOOP COBETHHKA U MOJETUTLCS CBOUMH UIEIMU O TAKTUKE BEICHHS fena’?,
IIpencraButenn TPF nomyckarorcs Ha ciymiaHus IO A€My, OJHAKO OT HHUX MOTYT
0TPe0OBATh IIOMIIMCATh COTMIAIIEHHE O KOH(DHICHIMAIBHOCTH 2, CaMblii THOKHI HOIXO.
K 3TOMY BOIPOCY NOKa3aI1 Cy/ibl ABCTpaIny, Iie (PMHAHCUPYIOIIasi CTOPOHA IMEET IPaBo
JIaBaTh FOPHMIMYECKOM KOMaHIE 00S3aTeNbHBIE ISl BBHIIOMHEHHS MHCTPYKIMK®S, Kak 6bL10
TIOUEPKHYTO B W3BecTHOM gene Fostif, ocymecTBieHne KOHTpOMsST — SBISCTCS
HEOOXOIMMOM TapaHTHUEl TOro, 4YToObl CIIOHCOP MOI 3alUTUTh CBOM COOCTBEHHBIE
MHTEPECHT,

B Amepuke npucyrcTBie (GHHAHCUPYIOIIEH CTOPOHBI Ha CITYIIAHHUAX Pa3pereHo
TOJIBKO TPY OOOKOIHOM COTJIACHH CTOPOH>°. TeM He MEHee, Y CIIOHCOpa €CTh LEbIA PSijL
BO3MOKHOCTEH HOBJIUSITH Ha IBUYKEHUE JIEM1a, B YACTHOCTH, BBICKAa3aTh MHEHUE 110 TIOBOLY
CWIBHBIX M CJIa0BIX CTOPOH B MO3ULMK FOPHCTOB, y4aCTBOBaTb B 0030pe MarepHasioB
nena®. Yro kacaercss AHIIIMM, 5Ta CTPaHa CYUTAETCSA OJHMM U3 CAMBIX IIEPCIEKTUBHBIX
PBIHKOB B 0011acTH (puHAHCUPOBaHUsl criopoBS’. CTOPOHBI 0KHMJIAOT, YTO CHIOHCOP OyIeT
WIPATh BAKHYIO POJIb, 4 HE CTAHET JIMIIL MAIIMHKOM, TleuaTaromeii qensruce. Hecmorps
Ha TO, YTO €CTb HEKOTOpbIE OrPaHMYEHHS B OTHOIIEHWH BO3MOXKHOCTH BIMSTH Ha
NpOBEJICHuEe pa3OupareNbcTBa, Kak MpaBWiIo, (HHAHCHPYIOIAs CTOPOHA MOMKET
IPUCYTCTBOBaTh HA CIYILIAHWM JI€Na, €CIM HET OCOOBIX BO3PAXKEHUH CO CTOPOHBI
apoutpo®®. Takum obpasom, B AMepHKe, AHIIIMM, ABCTPaIUU MOYKHO TOBOPHUTH 00
OIPEIETIEHHOM CpAIllEHUY POJIH CIIOHCOPA U IOPUAMYECKON KOMaH bl CTOPOHBI JIefa.

OnHako B ps/ie CTpaH OTHOLIEHHE K BOIIPOCY OCTaeTCsi OCTOpOKHbIM. Harpumep, B
HoBoit 3enmanauu TONMKOBaHME PONM CTOPOHBI, (PMHAHCHPYIOIIEH CHOp, HACTOIBKO
OrPaHUYMTENBHOE, YTO €€ AakKTHUBHas poJib B TIPOLEcCe MOXKET ObITh IpU3HaHA
3noynorpebnenreM npasom*’. B Upnanmny (pyHaHCUPOBAaHKUE CIIOPOB TPETHE CTOPOHOIM
3aMpelieHo, JaXKe KOorja pedb WJIET UCKIIOYUTEIBHO O MPEJOCTABICHUH CPEJICTB IS

30 Woodsford litigation funding. [Electronic resource] available at URL:
https://woodsfordlitigationfunding.com/us/wp-content/uploads/sites/3/2020/01/GTDT2020.pdf. (xara
obparenus: 06.02.2022).

31 Friel S., Barnes J. Op. cit. P. 68-69.

%2 Ibid.

3 lbid. P. 9-10.

34 Mulheron R., Cashman P. Third-party funding: a changing landscape // Civil Justice Quarterly. 2008.
No. 27. P. 325; Campbells Cash & Carry Pty Ltd v Fostif Pty Ltd [2006] HCA 41 (HC (Aus)).

% Friel S., Barnes J. Op. cit. P. 85.

3 lbid.

37 Nieuwveld L.B., Sahani S.V. Third-Party Funding in International Arbitration. Wolters Kluwer. 2017. P.
101. (He MOKeT OBITh yKa3aHUS TOMA, 3TO KHHUTa, 3HAYUT U3JIaHKUE, A HE TOM)

% Friel S., Barnes J. Op. cit. P. 29-30.

% Ibid.

40 1bid. P. 58.
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BEJIEHUs CIIOpa, TaKoe MoBeeHue npusHaercs nemukrom*l. B Kopee dunancupyromas
CTOpOHAa HE MOMKET IIOCEINATh CIYIIAHWS W3-3a OTCYICTBHUs IIPaBOBOIO MHTepeca ‘.
[IpoueccyanbHOE 3aKOHONATENBCTBO bpa3uiyuy He BUIUT CIIOHCOpA B KAYECTBE aKTUBHOT'O
YYACTHHKA Pa3pellieHus CIIopa M 3arperaeT MpsMOe BMELIATENbCTBOY .,

B pa3mmunpix cTpaHax moaxol K ponud (PUHAHCHPYIOIIEH CTOPOHBI MOXKET
KapJMHAJIBHO OTJIMYATHCS, YTO CO3JAET JIONOIHUTEIBHBIE CIIOKHOCTU. B CBs3M € 3THM,
IpeICTaBsieTcss  LeNecooOpa3HbIM ~ BBECTH  JIONOJHUTEIBHOE  PErYJIHPOBAHHUE
(brHAHCUPOBAHUST CIIOPOB TPETHEH CTOPOHOM ITyTEM BKJIIOUEHHS COOTBETCTBYIOIIMX
NOJIOKEHUA B MEXKAYHApOAHbIE KOHBEHIMHM, JIBYCTOPOHHHUE JIOTOBOPHI O 3alUTe
MHOCTPaHHBIX MHBECTHULIMI, HALIMOHAILHOE 3aKOHOAATENBCTBO, OJJHAKO BaKHO OTMETHUTH
HEOOXOIMMOCTD TIATEITFHOW MOATOTOBUTEITLHON pabOThI, MPOBEICHNST KOHCYIBTAINN C
NpEICTaBUTEAMU  (PMHAHCHPYIOIMX CTOPOH, aHajdu3a TeKylled OOCTaHOBKU B
UHAYCTpUH. B HacTOsIIMIT MOMEHT, Hanbosee THOKKUM MOJIXO/IOM TPE/CTaBIISIETCs B3STh
32 OCHOBY OIpENENICHUE, MPEUIOKEHHOE B 3aKOHOAATeNbcTBe CHHramypa, KOTopoe
HauOollee OTpaXKaeT COBPEMEHHbIE TEHJCHIMM UM JIENAeT AakIeHT Ha TOM, YTO
(rHaHCUpYIOIIAsi CTOPOHA SABJSIETCS MPOPECCHOHATBHBIM YYAaCTHUKOM PpBIHKA, IS
KOTOPOro (PMHAHCUPOBAHUE CIIOPOB SIBJISIETCS] OCHOBHBIM HAIPABJIEHUEM JIEITENBHOCTH, B
CBS3U C YeM AaKTHBHOE YdYacTHE B TMpOLIECCE CTAHOBUTCA Ooinee OOOCHOBAaHHO U
OIPaBAAHHO.

“rCapper D. Third-party litigation funding in Ireland: time for change? // Civil Justice Quarterly. 2018.
No. 37. P. 193.

42 Friel S., Barnes J. P.49-50.

43 Ibid. P. 21-22.
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The use of multi-step dispute resolution clauses can ensure long term benefits to
international commercial contracts as it outlines a tiered method of dispute resolution to be
followed if a conflict is to arise. If parties find themselves at an impasse, the tiered system
typically builds from negotiation, through to mediation and then to arbitration as a general
process. The aim of a multi-step clause is to increase the chance of the dispute being
resolved in a cost effective and timely manner while working to repair or maintain the
business relationship between the parties. In some cases, the use of alternative dispute
resolution (ADR) will allow for the parties to adjust and make progress while a dispute is
being resolved, as it provides far greater flexibility than the litigation process. However, as
will be later illustrated, poorly drafted and ambiguous dispute clauses can delay or disrupt
the resolution of a dispute as parties are required to make joint decisions on the details of
the process while already in disagreement, bringing the possibility of additional strain to the
relationship.
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The concept of a multi-step approach has become increasingly common in drafting
dispute resolution clauses? in international commercial contracts due to the push for parties
to engage in ADR before advancing to court. Disputes in international commercial
agreements are usually complex in their timeline, finances, and the working relationship at
stake. These complexities can be exacerbated when language barriers, time zones, and
cultural differences all play a part in the working of international commercial agreements.

This article seeks to highlight the three-tiered multi-step dispute resolution process,
and the advantages and challenges faced at each stage. This includes the use of negotiations,
meditation, and different types of arbitration in solving a dispute, and what should be
considered to ensure that the multi-step clause is clear and concise to avoid the
complications that a poorly drafted dispute resolution clause can create.

Negotiations: The Starting Point

Often the starting point of the tiered dispute resolution process begins with the
parties’ entering negotiations as a means to try and come to an agreement?. The inclusion
of a negotiation phase within multi-step dispute resolution clauses could be seen as more
than a standard simple option; it stands as a pivotal and strategic element as there are distinct
advantages that negotiation brings forward.

Negotiation is often seen as a good place to start discussions as it is an opportunity
for parties to speak about the issue that has arisen, and their position in relation to it. This
can be an extremely proactive measure in the early identification and resolution of issues,
mitigating the need for prolonged legal proceedings. Although it could be argued that in
situations where a resolution is not likely, due to the parties being stuck in their beliefs,
emotional or unable to handle the process the use of mandatory negotiation prolongs the
resolution timeline®. However, the importance remains prominent as parties can use the
space to simply gain a better understanding of the opposing party’s perspective, and if
negotiations are not successful, there is a clear path forward in the multi-step approach. The
initial time investment allows the opportunity to gain understanding of each party's interests
which can positively drive an agreement forward, even if not at this stage.

The success of a negotiation hinges on the willingness of the parties to participate in
good faith. It is however vitally important that when drafting this section of the dispute

1 Uria Menendez, Multi Step Dispute Resolution Clauses, p1.

2 Vasilis F L Pappas and Artem N Barsukov, Five Years Later: Update on Multi Step Dispute Resolution Clauses as
Jurisdictional Conditions Precedent to Arbitration, published 05/08/2022.

3 Vasilis F L Pappas and Artem N Barsukov, Five Years Later: Update on Multi Step Dispute Resolution Clauses as
Jurisdictional Conditions Precedent to Arbitration, published 05/08/2022.

Chamber of Arbitrators - Ne 04 (1) suBaps - nrons 2024 48 .



resolution clause, there is greater detail in defining what negotiating in good faith entails
and the expectations of each party. Some clauses use very simple instructions like parties
are to “use their best efforts to reach an agreement”* compared to some, which arguably
more effectively, use terms within the draft clause which provides more clarity to the
disputing parties. Examples of more comprehensive terms include who will be in attendance
at the negotiation, for example will the persons involved in the dispute be in attendance or
will other members of management attend, will the negotiation take place in person and if
so what location, the explicit commitment of both parties to participate in discussions
openly, the length and number of minimum sessions the parties commit to, and any other
detail that can be pre-arranged. If parties show that they are willing to enter into a negotiation
with the want to resolve an issue and carry on with the working relationship showing further
commitment, then there is a chance that the relationship will actually improve from where
it was before the dispute occurred. There are also added benefits to this process that include
confidentiality in keeping the discussion between the parties with no outside parties learning
the details of the dispute, saving on costs of litigation, the parties have more control of the
process and over the outcome of the agreement if one is reached, and the timeline works as
quickly as the parties specify. From this it is clear why the High Court of England and Wales
noted that it makes “obvious commercial sense” for parties with a commercial dispute to
attempt negotiations.®

Negotiations hold a large importance as the first step in most multi-step dispute
resolution clauses in its collaborative nature, as when drafted with clear and precise
guidelines, the process allows parties the opportunity to control the outcome of their
commercial dispute, avoiding the costly and time-consuming alternative of litigation.
Parties are able to implement tailored solutions aligned with the unique circumstances of
their contract and find practical working solutions to issues in their commercial
relationships.

Mediation

Mediation, although similar to negotiation, serves as the logical next step in the
dispute resolution process as it allows parties to utilize an independent unbiased third-party
to bring new ideas to the table and identify potential areas of agreement in continuing their
negotiations. The benefit to the parties remains as they retain the control regarding any
resolution emerging as the mediator will not impose a solution®. As international
commercial contracts often involve parties from different cultural backgrounds, who each

4 D Jason File, United States: Multi Step Dispute Resolution Clauses, Wilmer Hale, London, page 33.
5> Emirates Trading Agency LLC v Prime Minerals Experts Private Limited (2014) EWHC 2104 (comm) s27.

6 Assoc. Prof. Dr. jur. Zeynep Derya Tarman, Mediation as an Option for International Commercial Disputes.
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have their own set of norms and expectations, mediation is a good fit in its adaptability and
cultural sensitivity. The process encourages parties to bring their concerns, ideas, and
solutions forward with the same confidentiality as a negotiation, but with a third-party to
facilitate conversation and ensure all viewpoints are acknowledged. This is vitally important
as itallows parties another opportunity to come to their own solution and increase the chance
of turning “a business threat into a business opportunity™”.

Mediation is pivotal in dispute resolution clauses in international contracts as
international legal systems vary significantly, which can introduce unwanted complexities
and uncertainties when issues arise. Mediation provides an adaptable framework that
transcends these legal intricacies. By addressing the issues without the rigid confines of legal
doctrines, mediation enables parties to navigate uncertainties more effectively. As
mediation tends to lead to mutually agreed settlements, the agreement can be drafted in a
way which aligns with multiple legal jurisdictions. Not only this, but the parties have
freedom to come to a creative solution that is far more likely to allow for a continued
relationship than litigation which is generally reserved to solutions in monetary amounts®.
Thus, proving a smoother and more time efficient way for international commercial disputes
to be resolved. Other benefits of mediation include the mediator's ability to help parties see
the other perspective, identify potential misunderstandings and heightened emotions, and a
private and confidential process allows for a more open discussion around business without
the possible risk in litigation of information being released to the public. This provides
strong reasoning as to why mediation is a clear steppingstone from negotiations, allowing
for dispute resolution and for future success in competitive commercial business.

In recent years, mediation has become an even more reliable process with the
implementation of the Singapore Convention on Mediation, which was entered into force
on September 12th, 2020. The purpose of the Convention is to facilitate cross-border
enforcement of mediation settlement agreements internationally, adapting the framework
as set out in the 1958 New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards focusing on awards granted during arbitration proceedings. The
Singapore Convention provides security and stability to the mediation process and in some
respects mirrors the New York Convention in its ability to encourage trust in mediation as
the New York Convention has in arbitration.

Article 1 of the Singapore Convention specifies that the Convention applies to
international settlement agreements resulting from mediation, concluded in writing by

" ibid

8 ibid
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parties to resolve a commercial dispute.® Article 3 further outlines the following stipulations
to those who choose to adopt the Convention:

1. Each Party to the Convention shall enforce a settlement agreement in
accordance with its rules of procedure and under the conditions laid down in
the Convention.

2. If a dispute arises concerning a matter that a party claim was already resolved
by a settlement agreement, a Party to the Convention shall allow the party to
invoke the settlement agreement in accordance with its rules of practice and
under the conditions laid down in this Convention, in order to prove that the
matter has already been resolved.®

The Convention provides security to parties that have entered into an agreement as a
result of a mediation as any agreement made is enforceable legally, and therefore a reliable
solution. With the Convention's popularity, there are 55 nations that have signed, and 8
parties to the Convention as of January 2024. This further highlights the Convention’s
benefit to international commercial contracts dispute resolution clauses as if both parties
reside in a country that is on the list of signatories to the Convention, this added layer of
protection and stability can encourage parties to utilize the dispute resolution process with
no uncertainty.

Similar to the drafting of the negotiation element of the dispute resolution clause
within a commercial contract, to ensure there is in fact no uncertainty in this process, it is
crucial that the clause is clear and concise when drafting. It is important to determine at the
outset of drafting a commercial contract that the following is considered: timing between
the first and second method of ADR and all timelines agreed within the mediation process,
how a mediator will be appointed, the cost allegation for the mediators’ fees, location of the
mediation, procedure used, and who will attend the sessions. For example, if you cannot
agree at the outset on a mediator by name it may be of benefit to specify that the chosen
mediator will be appointed by a set person (preferably also third part), that the mediator
must specialize in commercial contract disputes, and must have a set amount of experience.
This allows parties to feel secure in ensuring that the criterion of appointing a mediator is
agreeable without having to come to a decision prematurely. Clarifying these elements will
help to avoid any unnecessary stress or tensions between parties that could negatively
Impact a possible settlement.

9 Singapore Convention on Mediation, Article 1.

10 Singapore Convention on Mediation, Article 3.
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In essence, the incorporation of mediation into international commercial contracts
should not merely be seen as a preference but as a strategic tool that both parties can use if
ever a dispute arises. By providing a culturally sensitive, adaptable, and efficient way of
dispute resolution, mediation provides a great opportunity for international companies to
move forward from a dispute with an agreement that is mutually beneficial and workable
for both parties.

Arbitration: Institutional or Ad Hoc?

The final step in the tiered multi step dispute resolution clause that occurs if both
negotiations and mediation are unsuccessful is typically arbitration. It is important for the
parties to look at the different kinds of arbitration when drafting the clause as each comes
with a different style which may or may not suit some commercial contracts. Two types of
arbitration for the parties to consider are institutional arbitration and ad hoc arbitration.

Institutional arbitration is a process that is administered by a specialist arbitral
institution who follow their own rules of arbitration. The institution will intervene and
appoint arbitrators for the process while assuming the function of administrative support for
the partiest. When naming an arbitral institution there are several factors that the parties
must consider in relation to the nature of their company. The parties must consider the nature
of their dispute, the financial value of the dispute, the location of the institution, and the
institution’s reputation. There are benefits that may sway the parties to choose institutional
arbitration such as the more formal structure with established procedure rules, the
background of expertise in arbitration to help with the administrative management of the
arbitration, and the efficiency in both time and money*2.

As Schroeter explains, ad hoc arbitration is often described as the opposite of
institutional arbitration where it encompasses anything that is not institutional. He describes
the majority of definitions as ‘negative’ whereby they mirror the definition of institutional
arbitration®. A more positive description can be found in Article 1.2(b) of the 1961 Geneva
Convention where ad hoc arbitration is defined as “settlement by arbitrators appointed for
each case”**. The ad hoc arbitration process is managed by the parties who are a part of the
dispute. The parties will make their own arrangements for selecting arbitrators and can

11 Klaus Peter Berger, International arbitration: harmony, disharmony and the ‘party autonomy paradox’, Arbitration
International, VVolume 34, Issue 4, December 2018, page 473.

12 Andre Maniam SC, Resolving International Commercial Disputes: Ad Hoc or Institutional Arbitration, The
Singapore Law Gazette.

13 Ulrich G Schroeter, Ad Hoc or Institutional Arbitration - A Clear-Cut Distinction - A Closer Look At The Border-
Line Cases, (2017), Contemporary Asia Arbitration Journal.

14 Geneva Convention 1961, Article 1.2(b).
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designate the rules, applicable law, procedures, and administrative support that will be used
during the process. The parties are able to designate an established set of rules from an
arbitral institution without using the institution to run the arbitration process, allowing the
parties to have more control over the whole process.

It is important for the parties to discuss the details surrounding the arbitration that
will be adapted while drafting the multi-step dispute resolution clause. This includes the
drafting of the clause in a clear and concise fashion, a choice on the type of arbitration they
wish to use, cost allocation, and indeed which arbitrators or arbitral institution they wish to
use. In choosing which form they wish to select the parties must that into consideration to
the following five preliminary points:

3. The complexity and nature of any possible dispute. If the dispute is going to
include high stakes matters, then institutional arbitration could provide a more
reliable process.

4. The parties need to consider their resources and budget for solving a dispute.
An ad hoc arbitration would initially be cheaper, but the parties must accept
that the timeframe can be drawn out and become costly. Alternatively, for a
higher upfront cost, arbitral institutions will provide support to the parties
which can lead to a more efficient process.

5. For some commercial disputes the enforceability and credibility of an arbitral
institution might prove to be a deciding factor in deciding which form should
be used, especially if there are any doubts in regard to the enforcement of an
award. As ad hoc arbitrators can be chosen by the parties and the award decided
with the rules that the parties wish to be taken into account the process can be
seen as less credible.

6. The need for administrative support needs to be assessed by the parties. This
is particularly important in international disputes where the knowledge of
different rules in different countries can become complex. In these cases, the
cost of using an institution to provide the administrative support can often be
outweighed by the time efficiency of the process. However, in areas where
arbitration is used more commonly and knowledge of rules and processes are
known, such as in construction contracts, the use of an ad hoc process can be
sufficient.

7. The parties need to decide how much detail they can put into their arbitration
clause at the time of drafting, as the more detail is included the more efficient
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the resolution process can be. It is understood that it is not possible to predict
exactly what kind of dispute may arise and in turn the exact intricacies of which
arbitrator or institution will be used along with which rules the parties wish to
follow. However, the more information that can be included at the outset the
lower the chance for heightened tensions between the parties when needing to
solve the dispute.

Every commercial deal is unique to itself, meaning that the choice on the type of
arbitration adapted and the decisions on the various other details outlined, can be specifically
tailored to suit the needs of the contacts and each party involved. Arbitration is the perfect
final tier on the dispute clauses as each party will agree to accept the arbitrator's decision,
putting a guaranteed solution forward that is objectively fair to both sides, while upholding
the benefits of dispute resolution rather than litigation proceedings.

Conclusion

While the benefits of the multi-step clause have been demonstrated, the lack of clear
and concise language in the drafting of the clause can bring forward various issues that can
lead to ambiguity causing the dispute resolution process to be unsuccessful. To avoid adding
unneeded tension to an already emotional situation, the clause should clearly establish a
timeline for each individual element of the agreement. The parties should also consider if
each stage of the multi-step approach is compulsory or optional, and how long after the
dispute has been brought forward does the ADR process begin, how long will the
negotiation and mediation processes last, where will each step be located, either online or
in person, and the period of time in between each process. It is also important to detail who
will be in attendance in each step, and if client’s will be representing themselves at the table
or will have counsel speak on their behalf. All these details lead to a clear understanding
between the parties at the outset as to what is expected of them in order to provide the best
chance of a swift solution, and it is agreed on before any tensions arise, while also ensuring
all parties are well aware of the process and what will take place so there is no uncertainty
in this regard. These provisions ensure that there is a contractual obligation for both parties
to engage with the ADR process and put their best effort forward in finding a solution as
early in the process as possible.

Some people believe that the multi-step process adds unneeded elements in the
process of coming to a resolution in obligating parties to participate even if they are clear
that they are not in a position to allow the process to be successful, be that as a result of
emotional or practical barriers having arisen. Mary Comeau suggests otherwise, outlining
that concise drafting of the process can remove the natural human instincts that are present
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in a dispute, which allows for a more efficient resolution process®. In cases where time
efficiency is important, as in most commercial disputes, avoiding court intervention and any
limitation period to appoint arbitrators could increase the chances of a timely resolution.
Comeau describes that having the ultimate decision maker overseeing the whole tiered
process will likely lead to a more effective and good faith approach to negotiations and
mediation creating an environment where an agreed solution can be created?®.

The importance of including multi step dispute resolution clauses when drafting
international commercial contracts can ensure long term benefits through the tiered method
to be implemented if disputes arise. It is crucial to consider what elements can be explored
at the outset of drafting the clause to ensure a clear and agreed upon structure for the parties
to follow, especially in the international context with additional strains on methods of
communication. This eliminates the need for additional stress and frustration in needing
parties to agree on the elements of the process after they have already experienced a dispute
arising from their contract and provides the best chance at a settlement outcome.

15 Mary E Comeau, In Defence of Tiered Dispute Resolution Clauses, ADR Institute of Canada.

16 ibid
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INTERNATIONAL COMMERCIAL ARBITRAL TRIBUNALS: SOME
IMPLICATIONS AND UNCERTAINTIES OF HAVING NO FORUM

Shantanu Majumdar KC,
Radcliffe Chambers, London

The title of this paper inevitably begs the question of what we mean when we say
that international commercial arbitration has no forum? It might also be wondered whether,
in any event, it is really true?

To say that an arbitration has no forum generally means that, unlike the judges of the
courts of a particular state, arbitrators have no obligation to apply the mandatory law of the
state of the seat of the arbitration (apart from any applicable, mandatory arbitration law). In
short, a seat is not a forum.

Parties who choose arbitration generally hope to eliminate or at least minimise the
involvement of any court and in the paradigm case the whole process may take place,
including compliance with the award, without any court involvement whatsoever.

However, although arbitration depends on and gives effect to the agreement of the
parties, one obvious limit to the autonomy which that implies is that arbitration relies on
state courts to enforce its awards.

The question of enforcement may never find its way to any courtroom but the tribunal
can make no such assumption and that is when consideration of the effect of various laws
may be relevant.

A number of potentially different laws and rules apply to the determination of a
dispute by arbitration:

= the law of the underlying/main contract — the governing law (lex contractus)
= the law of the arbitration agreement (lex arbitri) and
= the curial law — the law of the seat.
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These laws may all be different. Other laws/rules may be relevant too; further
candidates are

= The law of the place of performance of the contract.
= The law of the enforcement state or states.

Yet further, does the tribunal have the right or the duty to apply the “mandatory”
rules of other states or entities and, if so, which, why and when?

These are especially topical issues given the current sanctions against Russia but they
are obviously not confined to sanctions and nor are they of recent origin. Indeed academic
debate about matters such as mandatory rules of law in international arbitration go back
many decades.

In the very nature of international arbitration there neither is nor ever really can be a
conclusive answer, but rather trends and approaches and, perhaps, widely accepted
practices.

One potential consequence is that a tribunal might apply laws which the parties have
not chosen or perhaps even considered.

Yet this might be necessary to render an enforceable award or at least avoid rendering
an award which is unenforceable, but there are obviously dangers when a tribunal does so
because of the possibility that it makes its award open to challenge by exceeding its powers
by departing from the law chosen by the parties.

A mandatory rule of law

The International Law Association, which published an important report on
mandatory rules in international arbitration in 2003 (“the ILA Report”) , defines “a
mandatory rule of law” as

“an imperative rule of law that cannot be excluded by agreement of the parties”.

This is at least a starting point, but it raises other questions including: “imperative”
where and under what laws and why?

Given the primacy usually to be accorded to the parties’ agreement, it might be

thought that the test for importing other rules or laws would be a stringent one and that it
would be principled, albeit necessarily fact-specific.
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The most immediately obvious vehicle for the consideration and application of
mandatory law or rules is the (so-called) duty of the arbitrator to render an enforceable
award.

Sometimes this duty will be express because the arbitration proceeds under
institutional rules which prescribe such a duty. In other cases, since the whole point of
arbitration is to obtain an award which is enforceable, it should be obvious that an arbitrator
Is under some kind of duty to render such an award. This duty cannot be absolute and is
connected with (and perhaps confined by) the place(s) where it should be enforceable.

A comparison of such duties in the rules of three leading international arbitral
Institutions is instructive:

Art 41.2 SIAC Rules 2016:

“shall make every reasonable effort to ensure the fair, expeditious and economical
conclusion of the arbitration and the enforceability of any Award.”

Art 42, ICC Rules 2021
“shall make every effort to make sure that the award is enforceable at law."

Art 3.2, LCIA Rules 2020:

“shall make every reasonable effort to ensure that any award is legally recognised
and enforceable at the arbitral seat.”

Do these differences in formulation really mean that the content of the duty is
different in substance? The SIAC and LCIA rules are arguably more realistic in their express
reference only to “every reasonable effort”, but do the ICC rules (with their unqualified
reference to “every effort”) require an ICC tribunal to go further?

What about the place of that enforceability? Here the LCIA rules alone refer to
enforceability (and recognition) at the arbitral seat. Enforceability at the seat must be
implicit in the ICC and SIAC duties, but are arbitrators under those rules enjoined to
consider enforceability elsewhere too and, if so, where? This question is relevant both to
what such arbitrators must do, but also to what they cannot reasonably be criticised (or
challenged) for doing (or not doing).

If there really are such differences of substance between these express duties then
this would be unsatisfactory and perhaps unexpected (at least a priori) and it is suggested
that the better general view is that every arbitrator has a duty to make every reasonable effort
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(which is probably synonymous with using “best endeavours™ ) to render an award which
Is enforceable at the seat. The particular phrasing of express duties in the rules of different
arbitral institutions should therefore be treated as expressing essentially the same point.

Whether, in addition, the arbitrator has any business (let alone duty) to take account
of the law of the place of possible enforcement of an award (where different from the seat)
will depend on the circumstances and, in particular, whether the parties themselves have
drawn attention to such a place or it is in any event apparent that there is only one realistic
place of enforcement. Even then, an arbitrator should always raise with the parties any
question of taking into account the law of an enforcement (or indeed any other) jurisdiction.
There is also the practical question of how the content and effect of any such law is to be
established.

What happens if the courts of the seat would (or might) not enforce the award — for
some reason of its own public policy — but the arbitrator knows that the award is to be
enforced elsewhere and moreover in some jurisdiction where there would (or might not be)
such enforcement impediment? Can that ever provide a reason for the arbitrator to ignore
the attitude of the courts/law of the seat? One argument here is that it could be left to the
unsuccessful party to challenge the award before the courts of the seat and even if it succeeds
in doing so, Article V.1 (e) of the New York Convention provides that if an award

“has been set aside or suspended by a competent authority of the country in which,
or under the law of which, that award was made,”

the recognition and enforcement of an award may (not must) be refused by the court
of the (contracting) enforcement jurisdiction.

In this context it is relevant to note the growing consensus in recent years that when
it comes to the enforcement of N'YC convention awards, state courts should take a narrow
approach to public policy objections to enforcement. This trend is also reflected in the
difference between Article 9 of the 1998 Rome | Regulation on the Law Applicable to
Contractual Obligations and Article 7 of the 1980 Rome Convention. Both declare that they
do not restrict the application of the mandatory rules of the forum, but whilst the Convention
permitted effect to be given to the mandatory rules of another country with which “the
situation has a close connection”, the Regulation now confines this to the place of the
performance of the contract if these rules would make that performance unlawful.

By contrast, neither Article 11.5 of the Hague Principles on Choice of Law in
International Commercial Contracts nor principle 12 of the UNIDROIT Principles for
Commercial Contracts 2010 focuses on forum and place of performance, but are instead
couched in altogether wider terms as to what laws may be taken into account. Even so,
neither approves the exercise of a general discretion rather
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- the UNIDROIT Principles refer to mandatory rules which are applicable “in
accordance with the relevant rules of private international law” and

- the Hague Principles to applying or taking into account mandatory law not
chosen by the parties “if the arbitral tribunal is required or entitled to do so”.

Whatever the basis on which such mandatory rules are to be considered, their
application should be subject to the further qualification that they form part of the
international public policy of the relevant state. Thus Article 9 of the Rome 1.1 Regulation
states that

“Overriding mandatory provisions are provisions the respect for which is regarded
as crucial by a country for safeguarding its public interests, such as its political, social or
economic organisation, to such an extent that they are applicable to any situation falling
within their scope, irrespective of the law otherwise applicable to the contract under this
Regulation.”

In a similar vein, paragraph 1(d) of the ILA Final Report puts it thus:

“The international public policy of any State includes: (i) fundamental principles,
pertaining to justice or morality, that the State wishes to protect even when it is not directly
concerned (ii) rules designed to serve the essential political, social or economic interests of
the State, these being known as “lois de police” or “public policy rules” and (iii) the duty of
the State to respect its obligations towards other States or international organisations.”

The ILA Report (at paragraph 3(d)) contrasts these matters with a “mere "mandatory
rule"” of the law of that state, the violation of which should not constitute a bar to the
enforcement of an award.

One can immediately see that “the duty of the State to respect its obligations towards
other States or international organisations” is a route by which, for example, sanctions
imposed by one state might be taken into account by another when the courts of the latter
have to decide on the enforcement of an arbitral award. However, although the anticipated
attitude of an enforcement court may well be a useful guide when it comes to the duty to
render an enforceable award, an arbitrator is not a judge and some things are appropriately
left to the courts when and where the question of enforcement arises. This is surely one of
those matters.

It may never be possible to resolve the inherent tensions discussed in this brief paper.
On the one hand, maintaining the legitimacy and efficacy of international commercial
arbitration means that it cannot completely ignore international public policy, but on the
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other hand this must be done without fundamentally undermining the party autonomy
which lies at the heart of the whole arbitral process.

It is suggested that the minimum expectation should be that any arbitral tribunal
addresses the application of mandatory rules and international public policy on the basis of
principle and, moreover, principle which is predictable; otherwise the parties cannot know
what they are choosing when they agree to arbitrate and in that case, what is the point of
their doing so?
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NAVIGATING LEGAL CHALLENGES: ENFORCING ARBITRAL
AWARDS AND RECOVERING VIRTUAL ASSETS IN THE
DYNAMIC WORLD OF WEB3

Sherzod Abdulkasimov
Managing Director at PraelLegal Uzbekistan

The burgeoning growth of the global cryptocurrency market, reflected in the
astounding $1.69 trillion in cross-border trade recorded in 2023, signifies a paradigm shift
in financial transactions. However, this unprecedented surge in cryptocurrency transactions
also brings forth a corresponding increase in disputes, presenting unique legal challenges
for arbitration and enforcement. In this article, we delve into the intricate landscape of
enforcing arbitral awards and recovering virtual assets in the evolving realm of Web3.

Cryptocurrency Transactions and Legal Complexity:

Cryptocurrency transactions, facilitated on both centralized and decentralized
platforms leveraging blockchain technology, introduce novel legal and jurisdictional
complexities. The decentralized nature of blockchain networks, combined with the
pseudonymous identities of users, poses significant hurdles in identifying, tracking, and
recovering virtual assets in disputes or fraudulent activities. Moreover, the cross-border
nature of cryptocurrency transactions further exacerbates the legal intricacies, as traditional
legal frameworks struggle to keep pace with the borderless nature of digital assets.

Arbitration as a Mechanism for Dispute Resolution:

Arbitration emerges as a promising mechanism for resolving cryptocurrency-related
disputes, offering distinct advantages such as flexibility, confidentiality, neutrality, and
finality. However, the application of arbitration in the context of cryptocurrency transactions
Is not without its challenges. The absence of uniform standards and best practices, coupled
with the uncertainty regarding applicable law and jurisdiction, complicates the arbitration
process. Additionally, the enforceability of smart contracts and the recognition and
enforcement of arbitral awards present significant hurdles that need to be addressed.
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Understanding Virtual Assets:

Virtual assets encompass a broad spectrum of digital assets, including
cryptocurrencies like Bitcoin, Ethereum, and Litecoin, as well as tokens representing
various assets such as security tokens, non-fungible tokens (NFTSs), and stablecoins. These
digital assets play a pivotal role in today's economy, offering new opportunities for
investment, financing, and trade. However, their widespread adoption also brings forth a
myriad of legal and regulatory concerns, particularly in the realm of enforcing arbitral
awards and recovering virtual assets.

Challenges in Enforcing Arbitral Awards and Recovering Virtual Assets:

Enforcing arbitration decisions and recovering virtual assets present multifaceted
challenges that require a nuanced understanding of blockchain and cryptocurrency
technologies, as well as proficiency in international law and arbitration. Unlike traditional
assets, virtual assets transcend geographical boundaries, making the enforcement process
complex and challenging. Furthermore, the pseudonymous nature of blockchain
transactions complicates the identification and tracking of virtual assets, further
exacerbating the enforcement challenges.

For example, imagine the Case Scenario where:

Party A, a manufacturing company, enters into a contract with Party B, a supplier, to
purchase goods in exchange for cryptocurrency. According to the terms of the contract,
Party B delivers the goods to Party A and receives payment in cryptocurrency. However,
upon inspection, Party A discovers that the quality of the goods does not meet the agreed-
upon standards, resulting in financial losses for Party A.

In response to the breach of contract and damages incurred, Party A files a claim
against Party B for compensation through arbitration. The arbitral tribunal finds in favour
of Party A and awards damages to be paid by Party B.

Party A seeks to enforce the arbitral award in Party B's jurisdiction, which is a
signatory to the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards. However, the bailiff tasked with enforcing the award fails to locate any
tangible assets belonging to Party B that could be seized to satisfy the award.

Recognizing that Party B's assets may be stored in cryptocurrency assets, Party A or

the Bailiff takes the unprecedented step of applying to central cryptocurrency exchanges
where Party B is believed to hold assets. However, this action presents several jurisdictional
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challenges. The exchanges are located in Country C, outside the jurisdiction of both Party
A's and Party B's countries.

The bailiff faces a jurisdictional dilemma: should they proceed with the enforcement
action in Country C, or should they seek assistance from the courts of either Party A's or
Party B's jurisdiction to extend their authority to Country C? This issue raises complex legal
questions regarding the extraterritorial reach of enforcement measures and the coordination
of legal processes across multiple jurisdictions.

Moreover, even if the bailiff successfully navigates the jurisdictional hurdles and
gains access to the central cryptocurrency exchanges, there remains the challenge of proving
that the crypto assets held in the exchanges indeed belong to Party B. The pseudonymous
nature of blockchain transactions makes it difficult to conclusively link cryptocurrency
holdings to specific individuals or entities without sufficient evidence.

In light of these obstacles, Party A faces an uphill battle to recover the damages
awarded by the arbitral tribunal. The case underscores the evolving nature of legal
challenges in the realm of cryptocurrency transactions and the need for innovative solutions
to address issues of enforcement and asset recovery in cross-border disputes involving
virtual assets.

Potential Solutions and Mitigation Strategies:

In addressing the challenges of enforcing arbitral awards and recovering virtual
assets, several potential solutions and mitigation strategies emerge. These include the
development of industry-wide standards and best practices for arbitration in the
cryptocurrency ecosystem, the establishment of specialized arbitration forums with
expertise in blockchain technology and cryptocurrencies, and the utilization of innovative
technologies such as smart contracts to automate the enforcement process. Additionally, the
involvement of arbitrators with specialized knowledge in blockchain technology and
cryptocurrencies is essential for ensuring fair and informed resolution in cryptocurrency-
related disputes.

In addition to addressing the complexities of the case scenario outlined above, it is
imperative for centralized cryptocurrency exchanges to be prepared to collaborate with
courts and enforcement agencies across different jurisdictions, as well as arbitration
institutions. By recognizing and respecting arbitral awards and procedural orders issued by
arbitration institutions, exchanges can play a pivotal role in resolving cryptocurrency
disputes effectively. This proactive approach not only facilitates the enforcement of
arbitration decisions but also enhances the credibility and reputation of both exchanges and
arbitration institutions. Establishing a framework for cooperation between exchanges and
legal authorities fosters trust in the cryptocurrency ecosystem and reinforces the notion of
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accountability, ultimately contributing to the overall legitimacy and stability of the digital
asset market.

In conclusion, navigating the legal challenges of enforcing arbitral awards and
recovering virtual assets in the dynamic world of Web3 requires a comprehensive
understanding of blockchain technology, cryptocurrencies, and international arbitration. By
addressing the complexities and developing innovative solutions, stakeholders can ensure
the integrity and stability of the evolving digital financial landscape, facilitating the
continued growth and adoption of cryptocurrencies and virtual assets.

Chamber of Arbitrators - Ne 04 (1) siHBaps - utons 2024 65 .




Chamber of Arbitrators

V3manne o MeXyHapOJHOM apOuTpake

InaBHBIN pefakTOp:
Burammit Kpeigny
3aMecTuTenu I7TaBHOTO peflakTopa:
Banepusa [ly6emxko,
Kpuctuna ViBamkosa
BepcTka u fu3sainn:

EBrenunnn bonmapenko

Yupenurenn:

Mexpynapoaublit aputpakubiii (Tpereiickuii) cyn «Ilanara apéurpos npu Corose 0opucros»

Appec: 220029, Pecniyonuka benapycse, r. MuHcK, yi, A.Ilamkesny, 9-5H

E-mail: info@arbchamber.by

VndopmanunoHHblil mapTHEp:

cis m | CIS Arbitration Forum
Arbitration
W Forum | http://cisarbitration.com/




